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opinion of judge boreman

staresSTATES OFop coterritory of utah
iiiin thetile mattermattei of the application

of johajohw 0 neillnelli for discharge upon
a writ of habeas corpus from im-
prisonment in the territorial peni-
tentiarytentlaryiary

IV NV woods Eesqq for thothe petpeti-
tioner judge Z snow for the terr-
itoryritoTZthe oneil0 Neill was
at the june term 1872 ofbf the pro-
bate court of tooelethoele county in this
Tterritoryiriirltory convicted of the crime of

t assault and battery with in
ent to kill and rob and thereup-

on said probate courtcoure at that
term sentenced him to bobe impri-
soned for va period of three years
from june 1872 111 1 he has been
confined in the territorial peniten-
tiary from that date until the pre-
sent time and now hohe asks to be
discharged alleging that lieile iais eoniconcon-
fined and restrained of his liberty
illegally

the first question which presents
itself and one which must be set
tied beforebeforea judge or court can pro-
ceed to examine the other points
involved in such cases is did the
probate court possess criminal ju-
risdictionris to hear and determine
such a case the territorial legis-
lative enactments are broad and
specific recognizing in the probate
courts original crierlcriminalmindlmindi jurisdict-
ion did then the legislature andgovernor possess the legal autho-
rity to pass such an act conferring
upon the probate courts criminal
jurisdiction b it is a well recognized
truth admitted in this case and I1
presume in every case that tilethe
legislature is invested with only
suchsuon authority as iais granted by
congress it is not contended that
there is anyaby other source of power

the organic of this terri-
tory approved sept ath 1850 in
section ti6 declares ithacthat the legis-
lative powerpowenowerowen ofot said territory shall
extend to all rightful subjects pflegof leg-
islation conoconAconsistentstent with
aution of the united statesstales and the
provisions of this act but no law
shall be passed interfering with the
primary disposal of the soil no tax
shall be imposed upon the property
of the united states nor shall the
lands or otherothentarr propertyertyenty of nononI1 resi-
dents be taxedI1xesaghigherher ththanan the
lands or other property of residents
all the laws passerbypasspassededbyby the legisla-
tive assembly and governor shall
be submitted to the congress of
the united states aiandid if disap-
proved shall be null and of no
effect the legislative power
shall extend to all ordinary all

rightful subjects of legislationlegi
but these subjects 1 must be isujsubuchguchpil

as are consistent with the consti-
tution of the united states and the
provisions of this act the organ-
icfo act not only so but such
law must not comcome0 within any of
the exceptions sspecifiededified in said
sixth section and ritfitit is not contend-
ed that thothe law in question lais em-
braced in elthereither of suohuoh exceptions
the lastlist clause of bududdsaidsald section 6
requires that all territorial laws
shallahall bobe submitted to congress

which it is fair to presume has
been done and if disapproved
shall hebe null and of no effect 13

it is claimed on the part of the ter-
ritory that the clause lastha referred
to neutralizes and destroys the
prior provision that the I1Issubjects
of legislation must hebe consistent
with the constitution of thetile united
states and the jprovisions of this
organic act I1 cannot conceive

it possible that congress intended
to say that the legislature could
pass any act in violation of thothe
united statesstate constitution aritiarid in
violation of the provisions of the
organic act and that such acts
should hebe tilethe law until disapprov-
ed by congress yet such is the
necessary and legitimate result of
the reasoning on behalf of the terr-
itory upon this point no inge-
nuity can torture the lanianlanguageguage to
mean that or anything like it
congress only intended to reserve
in express terms I1 the right to dis-
approve tiletiie laws of the territory
evenoven though such laws might be
consistent with tilethe constitution of
the united states and the provi-
sions of the organic act it was
unnecessary and superfluous for
congress to make such a reserva-
tion in regard to laws not consist-
ent with the united states con-
stitutionution and the organic act
such laws were and would bobe null
and offoof no effect without buchsuch pro-
vision

in section 9 of tilethe Ororganicgaille act
it is declared that the ludiludljudicialelalcialIldipowenpower of saldbaid territorytah shallal I1 be
vested in a supreme court district
courts probate courts and in jus-
tices of the peace and the juris-
diction

uris
of the several courts hehere-

in provided for appellate and
original and that of the pro

of the justices of the
peace shall hobe as limited by law
provided that justices of the peace
shall not havehavo jurisdiction of any
matter in controversy when the ti-
tle or boundaries of land maybomaybemay bo in
dispute or where tilethe debt eror sum
claimedclaimed shall exceed oneono undredhundredli
dollars and the said supreme and
district courts respectively shall
possess ehaebachancery as well as com-
mon laojlaw jurisdiction 11

hertherehere theirthen
we find that no authority is8 giveniven
to probate courts except subhsuell as
are embraced in the name what
is included under that head hasifor centuries bebeenen well understood
and is laid down in numenumerousrousroua de-
cisionsvisions as well as the text books in
the language of chief justice shaw
in peters vs peters 8 cushinggushing aff

the peculiar and appropriate juris-
diction of the probate courts iais ful-
ly laid down as emembracingbrnbracing the pro-
bate of wills granting administra-
tions and their incidentsincidentS 3

it is contended however that
thothe authorauthorityly sought is given by
that clause which says thetho jurisdic-
tion shall be as limited by law
very true but that law ifit territ-
orial must be 69 consistent with
tilethe constitution of tilothe united
states and the provIsprovisionslonsions of the
or nic i ac and to be consistentwittathe provisions of the organic
act itift cannot cennercenter upon the pro
batejato courts any chancery or com-
mon law jurisdiction as these are
expressly given to supreme or dis-
trict courts the probate courts
are courts of inferior jurisdiction
and their power cannot be pre-
sumed it must be expressly given

vs bell 1 sanders 7173717 1

the supreme and Ddistrict courts
though of limited jurisdiction are
not inferior courts hurd on
habeas corpus p 9 territorial
laws ch I1 secsee I1 p 29 the pow-
er given by the organic act to thesupreme court of chancery and
common law jurisdiction excludes
the idea of conconferringoerlinferling likeilke jurisdic-
tion upon other and inferior courts
my attention has been called to art
lilill sec 2 of the constitution of
the united states which says olinclinin
all cases affecting ambassadors
other public ministers and consuls
and those in which a state shall
be a party the supreme court
shall have original jurisdic-
tion in all the other cases before
mentioned giving general law
and equity jurisdiction the
supreme court shall have appellate
jurisdiction etc here are powers
simply granted without any words
making suchsueh powers exclusive
or concurrent it-is contended
on behalf of the territoryTerriterritorytory be

cause the word exclusive is not
used that therefore it is not exclu-
sive congress perhaps in an ear-
ly day thought the same way in re-
gard to the U 6 constitution foforfonr
they by act of congress authorauthor-
ized the U 8 supreme court to is-
sue writs of mandamus in certain
cases ththereinerelio specified in I1marbu-
ry vs madisonfadison 1 cranch cur
tisa edition an application was
made to the supreme court under
the act of congress referred to thesupreme courtt did not recognize
the power of congress to pass such
a law and held that the court had
no power to issue writs of manda-
mus and chief justice marshalmarshall
perhaps the ablest jurist who ever
occupied the exalted position in
delidelldeliveringgeringVering the opinion of the court
said affirmative words are often
in theirthen operation nenegative of other
objects than those affirmed and in
this case a negative or exclusive
sense must be given to them or they
have no operation at all

but in addition to what has been
said the precise language of our or-
ganic act liashas been passed uponuron in
other states anndarid territories and
surely the law ought to mean the
same in utah as elsewhere and the
opinions of courts of competent ju
risdiAlon inother territories as well
as states are entitled to the highest
consideration in arriving at a just
and correacorrect view of the lawaw

in wisconsin in the case of
smith vs odell lwis it is
held that the legislative assem-
bly of the territory cannot passym
an act in opposition to10 or in viola-
tion of its organic tawjaw the courts
cannot be required to enforceennoree suchauch
an act it should be treated as a
nudityttyity 11

in kansas whilst a territory
this very questionfuestion of the jurisdic-
tion of probate courts arose under
anorganic act precisely like ours
so far as jurisdiction of courts were

conceconcernedined the legislature had
gigivenyen probate courts civil and
crcriminalminaimInal jurlsjutisjurisdictiondiction concurrent
with the district courts in the
easecase of locknaneLoeknanenano vs martin mcme
cahors reports p 60 also dewey
vs dyer p 77 the supreme court
of the territory of kansas declare
unanimously that the act of the
legislature conferring upon pro-
bate court jurisdiction of cases at
common law and chancery iais in-
consistent with and in violation of
the organic act of this territory
kansas and therefore in so much

of no legal validity the same
doctrine was re affirmed after kan-
sas became a state in the case of
graham etetc alalvsvs kelly 1 kansas
BR

in idaho the same question of
thetho jurisdiction of the probate
courts under an organic act like
that of this territory was passed
upon by the supreme court of the
territory thele dubeildurell was pro-
secuted and fined by a probate
court for selling goods without
license in the learned opinion of
the chief justice mcbride in that
case the people vs durell 1

idaho BR p 30 it is declared thatthat
the case stands in the same condi-

tion as if it had been originally
begun and tried before a private in-
dividual the laws of thethoTerritory
invest no man or court with autho-
rity over these omonoTonses excoexcept
justices of the peace andalid tthe0
district court and the probate
court was acting in neither eanaeadacapa-
city see also moore vss koeblyon I1

1 idaho p 55aa 1I have vandersunderstood0
yd

that tjthec 6supremesupreme courts of monta-
na INwyoming and new mexico0
have given similar decisions but I1
have seen none of them in the
other territories so far as rnmy infor-
mation goes the question hasas not
been raised or the legislatures hhaveaxeave
not presumed to give such powers
to probate courts in every tribu-
nal outside of this territory where
the question has been raised it has
been decided adversely to such ju-
risdictionrisdiction by the probate coults

congress also has recognized the
fact that these territorial legisla-
tures have no such power fafromrom the
fact that in the cases of idaho and
colorado they have granted additi-
onal powers to probate courts

it is contended that congress did
not so view the matter from the
fact that it has passed a laww annul-
ling the laws ofof certain sessionsees of
the montana legislature but this
proves too much andancl is in strict ac

corrancecordancedauee with my views as above
ggiveniven that act of congress an-
nulsnul aliailallIII acts of a I1 so called Lle-gislative

e
gislativotive assembly it 1U ampsimplyI1 1Y
a repudiation ofwbwhatat congress con-
siders a bogus legislature even
though its acts might be consistent
with the united states constitu-
tion and the organic act

the attorney forthefor the territory in
this case relied upon the case of the
american insurance company apttal
vsvs canter 1I1 petepetersrs to shoshowW
the power of0 a territorial legisla-
ture to give jurisdiction to a territ-
orial court this was a case aris-
ing under the territorial laws of
florida but a0 simple referreferenceeuceence to
the organic act of that territory
will show at once that the authori-
ty to create such a court as that de-
scribedbed and to confer upon it the
jurisdiction allotted to given
in ample terms in the organic act

I1 have carefully examined tilethe
celebrated englebrecht casocase 131

wal and can find nothing there-
in to sustain thetile view that thebie pro-
bate court can have criminal jurlsjuris
diction or any jurisdiction as a
court except the same be conferred
by congress

now letiet us turn to the supreme
court of our own territory here
wowe find that at one time 1861 the
supreme court hadbad other jurisdic-
tion than of probate matters
chief justice kinney kenyon vs
kenyon says that the legisla-
ture can not curtail the chancery
and common law jurisdiction of
the supreme and district courts
but he thinks that divorce is not
necessarily embraced in eitherelther
chancechancery or common law jurisdic-
tion ileho doedoes not decide as it was
not in the case anything about the
criminal jurisdiction of probate
courts it is possible as to this lat-
ter jjurisdiction hhee niinilmightigb t have hheldheide d
as is now commonly heldfield else-
where

the decision reolo ofKenyon
vs kenyon has since at least
twice been overruled by the su-
preme court of this territory in
the casecasso of taylor vs taylor and
higby et aal vs cronin et al and
we find the established doctrine in
this Territories thabthat probate courtscourts
have no criminal j jurisdiction it is
not necessary to refer to the other
points raised as thesisthis is decisive otof
the case I1 am therthereforeCforeforo required
in justicejustice to dl the petitioner
from the custody of the warden of
the penitentiary and allow him to
godfreego freeoree holshois discharged

LOCAL AND OTHER MATTERS

FROM TUESDAYS DAILY MAYljay 13

careCAPE umasp HOODhoob youfou TD A little girrygirlIs
cape and hood found last saturday up
city creek canyon were left at this office
todayto day the owner can have them by call-
ing for and describing them

wanted information is
wanted otof thothe whereabouts of sarah E
subba formerly of fairview co
it she will communicate with bishop
tuckertuckers of fairview shesho will learn some
howhawg to her advantage

N wasatchWA co may ath
editor deseret bewssews

brother john ldridgeeldridgeli formerly of
american forkfock while plowing ou his farm
at charleston onori the oth dinst I1 was taken
sudgudsuddenlydeulydenly iiiliiallandand bufferedsuffered extremely during
the night everythingverythIng that could bobe done
for him was done but hebe qually died about
noon on the rth joun

cnaCHA fes wovvo have heard of somesonie
changes among the omeera of the salt
lake setlerseyler valley and pioche railroad
A meeting for the purpose of effectinglug the
proposed or expected alterations was to
be held this evenitzeyeneven lneinc and a generalbeneral railrallTroadread meeting connected withwit the road
was to be held at booetooelethoelee tomorrowto morrow
about a mile and a half of tho gradinggradina at
this end of the line has been completed
under the supervision of colucoia P kim-
ball it Is to be hoped the company will
be enabled to puahpush along the work

ANax important wo harohave
seen some specimens orof coal croplugspinga roundfound
at the point of the mountain west by a
ccouplecoupie0ullo of sentgentgentlemenlement last sunday in the
lo10localitycallty where thetho specimens were picked
up there were large quantities of an excel-
lent quality of slate besides other indica
tons of coal deposits the specimens shown
us ameare genuine coal and torfor croppi are
unusually good ititisis to be hoped that thisthia
matter will be investigated that it maymav bobe
demonstrated whether or not there Islq a
valuable coal deposit lain that locloelocallylocalityalltalit
should the result be such as the diedlecoverer
anticipate irwill turn out to bobe otof great
benefit to this city and vicinity

to BEn TESTED it appears that the
question aaan to whether artesartesianlanlau wells can
he obtained in this region of country will
soon be efficiently fend thoroughly test-
ed dwlewhile curtiscurlis BD hawley and

ezraexra lierIferllringLonerrington arearc having thothe ne-cessary wellweil bobodingboringrag machinery broubrauehtlitpereherehermhero a joint stockblock company is be-
ining formed in the ely mining disdig

piocheilclic with the same
g
object

1in lewviewv in that quarter the insufficient
susupplyp of water at pioche and its neigh-
borhood has been a considerable drawdrawbackkto progress there and it is conticonfidentlydenty ex-
pected that there will bobe butbat little dimdidicullyculty lain obtaining artesian wellwells whichwillwiilttaeteremove allan obstructionsons to progressinm that direction so generalbeneral Is this opin-
ion that the majomajorityrlty of citizens there BOsosarrsars the record pireare talantakinag stock in thealtair

A great many people hereabout have ihothosame confidence that artesian wells can beheobtained in this vicinity and it is to babehoped that the matter will receive athorough testing at the handsbands ol01 those who
undertake to enter upon this important
enterprise

SENT TO IDAHO FOR tryan ouroar readerswill recollect that a few weeks back amanular named rufus king formerly a post-
master in idaho and a defaulter to a large
amount was arrested at ogden by marshalfife and brought to this city A motionwas made recently by the united states
authorities that king bo remanded to
idaho for trial and yesterday the argu-
ment on the motion was heard beforearsoAssoassociateearoeato justice emerson bates
and mcbride appearing for king and U 8S
district Attoattorneyruey carygary and col wick zererv
IT S postal agent lorfor the government
after hearing the argument en both sides
judge emerson granted the motion and
ordered the palsprisoneroner back to idaho fortor trial

washWASUwashingtonINGTON conroco brodro A it whitehead
writes from washington washington co-
may atily as follows

I1 wo have hadbar a great deal of sickness in
this place this springspi ing and havebare hadbad revelreveralseveral
deaths miss emily D duncan died on the

of march aged si22 years afteralter a long
spell of sickness hedher funeral wagwas largely
attended lyby thetho people both from st81
george and thidthia place she harlhad a large
circle of friends throughout the territory

yesterday dro washington L jolley lost
a little boy about one year old i

ourdour woollen and cotton factory is run-
ningclug making some excellent clothsclaths but laia
operating at a great disadvantage in conse-
quence otof so much sickness and thothe bearscar
city of handsbands

our fruit and other crops look well
the large amount of fruit

killed by frost the people feel well inthamathamathe
cause in which we are engaged

SALT LAKE CITY may
editeditor dcdesert6 t xekens 1

I1 have seen a couple ofnf notinott ca hafely inyour local column dravdraydt aw ing attention 16 the
dilapidated condition of a bridge over the

water sect on chesnut street near the old
city wall I1 hadbad an idea that those hints
would be sufficiently strong to induce the
gentleman it is to see to its being
repaired to havehast it attended to but it re-
mains lain statu QUO perhaps it would not
be amiss to say now that in consequence otof
that bridge being in reality no bridge
traffic by teams hashag nearly come to an end
that waywayt which is a very great
ence to the people living north of it and
also to strangers who frequently would go
in that direction inirr carriages that they
might have thetho benefit of the ninefine com
rnmandlmandimandingandingng view odtheof the city and valley from
thothe bluff above the east bank of city
creek the hackmonbackman have generally be-
come acquainted with the bridge however
and go around some other way

sometime ago a teamteata with a load en-
deavoreddeavoT red to cross that bridge but got
stuck fast oneono of the horses falling off into
thothe ditch A gentleman from the same
cause hadbad hisbid buggy smashed and hisbla
life and the lives of some members otof hiabla
family placed in jeopardy

thothe old bridge could be repaired or even
a new one put there in its stead at but little
costcoat and the residents in that vicinity
being tax ayerspayers willwili undoubtedly main-
tain the opinion that it the city does not
see to this matter it will have neglected a
very plain duty

respectfully
AAN GUIDEGME 1nearlyI every

body who has a watch hereabouts whips
it oat when hebe or she happens to hear thothe
city hall clock strike when tuisthis is done
it very occurs that the handsbands on
the clock lo10do not indicate the same time as
those of the watch which places the own-
er of the latter lnainain a kindmild 0off quandary as to
which of the two Is right the general

however is that surely tho
city timepiecetime piece which should be the gene-
ral reregulatorll11ator of all other time pieceslleces can
ece scarcelyarcelyreny be incorrect the watch or it
may bobe the clock inside the house Is al-
tered accordingly and the consequences otor
the alteration are sometimes very mis-
chievous in their character because of
their having indicated the correct timelime
before tilethe change was made thus people
arc unconsciously made too late norfor rarailroad
trains Ineetings appointments ac not-
withstanding that they sometimes travel
leleu rely alona firmly impressimpressededwithwith the
delusion that they havehate plentyplewy of time and
i100 spare according to the correct city time
or on the other hand they may bobe madamade
in this way to arrive at the rallrailrailroadrondrona depot
some time before it is necessaryary to be-
there or at the doors of a public hallball be
fore they are opopenen these are not dream
stances coined from tbthec imagination but
arearc guchsuch as very frequently happen so60

thatchatthatwhat at first glance may appear to be
a very small matterinetter Is in reality of con
fJderaHe importancere because of the issues
which very often depdependend upon it on aoaa
count of these cobonideconnideblIT I1n we belleve it
to hefcc due to the Puhublitpublichilt thatt the city 1141hull
clock be always kept in first
and that it invariably or eoso larjar as rpossi-
ble indicate the corrocorror t time tiietile tax-
payers at least would be sladglad to have an
accurately timekeepingtime keeping dock inasmuch
as they furnishfamish themhd means to pay for it


