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vestion with a rigid consistency that
went beyond the example of britain
where one branch of the legislature
still remains a court of appeal each
one of the three departments proceeded
from the people bancroftbankroffBa id par 13

the manner in which the due adminis-
tration and aapplicationication of charitable
estates I1is seesecuredurepad depends upon the
judicial institution and machinery of the
particular government to which they are
subject

this statement is certainly clear
enough and in view of it it is
proper to inquire why then
should the court find it nec-
essary to go to the judicial in-
stitutions widarid machinery of the gov-
ernmentsern ments of europeeurom and even to that
of home which has been dead more
than twelve hundred years how-
ever instead of adhering to the judic-
ialin institutions and machinery of our
own government the court in the very
same paragraph proceeds as follfollowsaws

I1
in england the court of chancery is

the ordinary tribunal to which this class
of cases is delegated and there are com-
parativelyively few it is not competent
to administer there are some
oasescases however which are beyond its
jurisdiction as where by statute a gift
to certain uses is declared void and the
property goes to the king in suchbucia ewecase
the king as parens patrice parent of the
country or father of the people under
his sign manual disposes of the lufundnd to
such uses analogous to those intended
as seems to him expedient and wise

now in this country there Is no
king nor is there anything anywhere
among the institutions of this country
that can fill the place or exercise the
office here instead
of the government or any part of it
being the parent of the country or
father of the people the case stands
just the reverse the people are the
parents of the government and every-
thing in connection with it to secure
the inalienable rights of men this gov-
ernment was established deriving itsite

power from the consent of the
governed and whenever the form of
government which was established by
the revolutionary fathers becomes de-
structivetive of the ends for which it wawas
created I1 it is the right of the people to
alter or abolish it and to institute a
nownew government laying its foundation
on such principles and organizing its
powers in such form as to them shall
seem most likely to effect their safety
and happiness bo that in this gov-
ernmenternOrnment andadd according to american
doctrinedoctrine there Is no such thing as

and there Is no place for
such a thing even if the thing should
be proposed

therefore as there is in this govern-
ment neither king nordor parens patrice
to which the property in this case
might go it follows logically from the
previous statement of the court that
the administration and application of
the estate involved depends upon the
judicial institution and machinery of
the particular government to which
they aream subject that the decision of
the territorial court should have been
reversed and the money involved re-
stored to the individuals to whom it be-
longed suchbuch is the logic of the case
according to the principles and insti-
tutions of the government of the
united states but this logic was notunitedwed instead of ac1 the court pro

ceedeeceedee to create and establish a
sovereign power and clothe it with
the office of the parent of the country
and the father of the people

the court first quoted a number of
decisions roman spanish and engl-
ish to sustain the principles which it
badhaaf adopted from borne and england
eveaeveryry one of which itia of course strictly
in accord with the clicharacterameter of i

eighty and paternalism which telie part
and parcel of all those governmentsgovern mente
but not one of which is applicable
under american institutions nor canCAD

be sustained according to american
principles then the decision saysbays

the authority thus exercised arises
in part from the ordinary power of the
court of chancery over trusts and in
part from the right otof the government or
sovereign as parens patrice itif
it should bobe conceded that a case like the
present transcends the ordinary jurisdic-
tion of the court of chancery and re-
quires for its determination the interpo-
sition of the patensparem patrice of the state it
may then be contended that in augthis
country there is no royal reason to sat as
parens patrice and to give direction for
the appUapplicationcation of charities which cannot
be administered by the court it is true
we nave no such chief magistrate but
here the legislature is the parensparem patrice
and unless restrained by constitutionconstitutionalconstitutionsi
limitations the legislature possesses all
the powers in this regard which the sov-
ereign possesses in england
0
this at once creates a sovereign

power and clothes it with paternal
authority and if this doctrine shallabail
be maintained so that it becomesbecom a
principle of american law and shall
become established as a principle of
government here then the revolution
backwards is complete government of
the people is gone and that of a4
sovereign parent of the people is put in
its place then the doctrine of the
declaration of indeindependencetrudence and of
talthe constitution of the0 united states
is subverted and the doctrine of
sovereignty absolutism and paternal-
ism is established in its stead then
also Banbancroftcrofts history in the place
above cited will need to be revised so
that it shall read asaa follows Iscs it
asked who is the sovereign of the
united states the legislature tola the
sovereign and the people are subjectssubjected

to proprove the correctness of itsit
position the court quoteddoted from chiefinjustice marshall anfn the dartmouth
college cases the statement that by
the Prevolutionolution the duties asan well as
the powers of government developed
uuponn the people this lain true enough
but it is particularly to be noticed that
the court has made these devolve ripon
the legislature it Is a singular piece
of logic that would prove that certain
powers devolve upon the legislature
by citing a passageasage which declares
that those powers have devolved upon
the people again the court quoted
a statement from chancellor kentcent
that inclu this countrycountr the legislature
or government of the state anaa parent
bartim hashag the right etc and furches
from justice melean that when
this country achieved itsito independence
the prerogatives of the crown devolved
upon the people ofdf the state pa justice

statement like that of chief
justice marshallismarshall Is tois strictly correct in
saying that these powers devolved
upon the people but that of chancel-
lor rentkent like some other legal ex-
pressionspres of his tois utterly false and

contrary to american principles
among american institutions there laIs
no king and aside from the people
there is nothing that corresponds to a
king and even in the people all
that corresponds to a king isie in the
individual for each individual
Ameriamericanean citizen is sovereign and
king in hisbie own right

agagainsin the court says

this prerogative of parensparena patrice is in-
herent in the supreme power of every
state whether that power0 isIs lodged in a
royal person or in SOthe legislature

bu t11I1 n th isin country the supreme pow-
er tois lodged neither in a royal person
nor in the but as stated by
bancroft in the law alone and in the
constitution that supremacy is de-
fined

it ieia true that the decision of the
court is qualified by the expression
that unless restraint by constitutional
limitations the legislature possesses
all the power in regard which the
sovereign possesses in england but
this is another instance of the reversal
of the principles of our government
this argues that the legislature tois
already in possession of power and
can exercise that power to the full un-
less it tois restrained by constitutional
limitations whereas the truth tois
that the Legislegislatureliture has no power at
all is possessed of no authority at all
anand can exercise none except as it is
granted the constitution plainly de-
clarescla res I1 I1 the howem notdelegated to the
united states by the constitution nor
prohibited by ibleit to the states are re-
served to the states respectively or to
ahe people the expressed doctrine
of the constitution Is that the powers
not delegated are reserved the doc-
trinetrine of this decision implied if not ex-
pressed is that the powers not prohibi-
ted are possessed this in itself would
be sufficient ground upon which seri-
ously to question the correctness of the
dedecisionolsion but there inlaidIs laid against it by
the chief justice the additional
evidence that the legislature tois res-
trained by the very constitutional
limitations suggested by the courts

the chief justice with justice
field and lamar concurring dissented
frofrom the decision in his dissenting
opinion he speaks as follows

in my opinion congress is restrained
not merely by the limitations expressed
in the constitution but also by the ab-
sence of any grant of power expressed
or implied in that instrument and no
such power as that involved in the notact of
congress under consideration tois conferred
by the constitution nor is any clause
pointed out as its legitimate source I1
regard it of vital consequencensequence that abso-
lute rpower should never be conceded asaa
belonging under our system of govern-
ment to any one off its deputdepartmentsments
the legislative power of congressin dele-
gated and not inherent and tois thethereforefore
limitedfimi ted I1 agree that the power to make
needful rules and regulations for the
territories necessarily comprehends the
power to suppress crime and it is imma-
terial even though that crime assumes
the form of a religious belief or creed
congress has the power to extirpate
polygamy in any of the territories by
the enactment of a criminal code directed
to that end but it isin not authorized un-
der the cover of that power to seize and
confiscate the property of persons indi-
vidualsvi or corporations without office
found because they may have been
guilty of criminal practices

the dopdoctrinetrine of cyprescypracy prespra is one of oon


