vention with a rigid consistency that
went beyond lhe exampie of Britaln
where one branch of the legislature
8l1]] remains a ecourt of appeal. Each
one of the three dvuartments proceeded
from the people.—Bancroft, 1d. par.18.

The manner in which the due adminis-
tration and application of charitable
estates is secured, dependa upon the
Jjudicial institution and machinerg of the
particular government Lo which they are
subject.

This statement Iln certatnly ciear

enough; und in view of It it is
proper to ingquire, Why then
should the court find it nee-
esgary to go to the judicial ip-

stititions and machinery of the gov-
erpments of Kurope, and even to that
of Rome which has been dead more
than twelve huudred years? How-
ever, instead of adhering to the judic-
ia] inelitutions and machipery of our
owu governmsnt, the court in the very
same paragraph proceeds as follows:

In Eungland, the court of' chaneery is
the ordinary tribullul to which this class
of cases is delegated, and there are com-
paratively fow which it is not competent
to administior. * * There are some
cases, however, which are bevond ils
jurisdiction; as where, by statute, a gifl
Lo certain uses s deelared void, and the
property goes 1o the king. In such cage
the king us parenspatrice [parent of the
ecultry or father of the peogle] under
his sigh munual, disposes of the tund to
guch uses, analogous to those intended,
a4 geems Lo him expediont and wise.

Now in this country lhere is no
king; nor is there anything anywhere
among the institutions of this country
that can fill ithe place, or exercise the
ofllce, of parens palricc. Here, instead
of the Government or any part of it
being the parent of the country or
father of the people, the case stands
just the reverse. The people ure the
parents ofthe Government and evury-
thing in conneclion with it. Tosecure
theinalienable rights of wen this Gov-
ernment was established, deriving its
ust power from the consent of the
governed, and wheneve: the form of
government which was established by
the revolutionary fathers becomes de-
structive of the ends for which it was
oreated, ¢‘it is the right of the people to
altec or abollsh it and te Institnte a
new government, layiug its foundation
on such principles and organiZing its
powers in such form as to them shall
seem most likely to effect their safety
and happiness.,”” 8o that, in this gov-
ernment, and according to American
doctrine, there is no such thing as
parens patrie, and there {g no place for
such a thing, even if the thing should
be proposed,

Therefore, na there is in this govern-
ment, neither kKing nor parens patrice
to which the property in this case
might go, it follows logically from the
previous statement of,the court (that
the administration and application of
the estate involved, depends upon the
judicial ingtitution and maehinery of
the particular government to which
they are subject), that the deelsion of
the territorial eourt should have been
reversed and the money involveid re-
stored to the individuals to whom it be-
longed. Buch is the logic of the case,
according to the principles and insti-
tutions of the Goverament ot the
United Btates. But this legic was not
followed, ILnstead of it, the court pro-
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geeded to create and establish a
sovereign power, and clothe it with
theoffice of the parent of the country
and the father of the people.

The Court firat guoted a number of
decisions, Roman,quanish and Eug-
lish, to sustain the principles which it
bad adopted from Rome and England,
every ons of which ig of course strictly
in accord wilh the character of sover-
eignoty and paterpallsm which 18 part
amd parcel of all those governments,
but not one of which is applicable
upder American institutions, nor can
be sustained according to American
principles. Then the decision snys:

“The authority thus exerecised, arises
in part ifrom the ordinary power of the
Court of Chancery over trusts, and in
part from the right ot the government or
sovereigh as parend patrice, » * * If
it should bs conceded that a case like the
present transcends the ordinary jurisdic-
tion of the court of chancery, and re-
quires for its determination the Interpo-
#ltion of the parens pairie of the State, it
may then be contended that, In this
country, there 18 no royal reason to act as
parens patrie, and to give direction for
tho application of charities which cannot
be ndministered by the court. Itis true
we nave no such chief magistrate. But
here the Legislatnre ia the parens patrie,
and unless restralned by cunstitut.ionai
limitations, the Legislature possesses all
the powera in this regard which the sov-
eroign possesses in England.

This at once creales a sovereign
power and clothes it with paternal
authority. And if this doctrine shail
be maintained, so that it becomes a
principle of American law, and shall
become established as a pringiple of
government bere, then the revolution
backwards I3 complete; government of
the people is gone; and thal of a
sovereign parent of the peopleis put in
its place. Then the doctrine of the
Declaration of Independence and of
the Constitution of the United Btates
i subverted and the doctrine of
soversignty, absolutism, and paternal-
ism, is establisbed in its stead. Theu
also Bancroft’s history in the place
above cited, will need to be revised so
that it shall read as follows: ¢Is it
agked who is the sovereign of the
United States? The Legislature 1s the
povereign and the people are subjects.’?

To prove the correctness of its
position the Court quoted from Chier
Justlce Marshall, in the Dartmouth
College cases, the statement that *‘By
the Revolutipn, the duties, as well as
the powers of Government reveloped
upon the people.”’ This is true enough,
but it is particularly to be noticed that
the Court has made thege devolve upon
the Legislature. It is a singular plece
of logie that would prove that certain
powers ilevolve ubon the Legislature,
by citing a passage which declares
that those powers have devolved upon
the people. Awain, the Court quoted
a statement from Chancellor Kent,
that **in this country the Legislature
or government of the Bfate as parenr
partice has the right,*’ete., andfurthes
from Justice MeLean, that ‘‘when
this country achieved i3 independenece
the prerogatives of the crown devolved
u{mu the people of the Btate.’” Justice
McLean’s siatement like thatof Chief
Justice Marahall?s iastrictly correct in
saylng that these powers devolved
upon the people. Butthat of Chancel-
lor Kent, like some ofher legal ex-
presslons of his, I8 utterly false and
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contrary to American principies,
Among Ameriean institutions there is
no king, and aside [rom the people
there is nothing that corresponds to a
king. And even in the people all
that corresponds to a king is in the
individual, for each individual
American cltizen is sovereign and
king in hisown right.
Agnin, the Court says:—

This prerogative of parens patrice is in-
herent 1n the supreme power of overy
State, whether that Eower is lodged In a
royal person or in the legislature.

Butinthis country the supreme pow-
or is lodged neither in a royal persun
por in the Legistarure; but asstated hy
Bancroft, in the law alone, and in the
Constitution that supremacy is de-
fined. i

It ie true that the decision of the
Court is qualified by the expression,
that ‘‘unless restraint by constitutional
limitations, the Legislature possesses
all the power in this regard which the
sovereign possesses in England.*” But
this ie another insiance of the reversal
of the prineiples of our Government.
This argues that the Legirlature 1s
already In possession of power, and
can exercise that power to the full, un-
less it is restrained by conatitutional
limitatinon. Wherean, toc truth is
that the Legislature hae no power at
all, is possvesed of no authority at all,
and cap exercelse none except as it is
granted. The Constitution plainly de-
clares ‘“The powens not delegated to the
United SBtates by the Constitution por
prohibited by it to the Btates, are re-
served to the Btates respectively, or to
the people.” The expressed doctrine
of the Constitution Is, that the powels
not delegated are reserved. The doc-
trine of this decision implied. if not ex-
pressed is, that the powers not prohibi-
ted are possessed. This in iteelf would:
be sufficient ground upon which geri-
ously to question the correctnesg of the
decision but there is lnid against it, by
the Chief Justice, the additional
evidence that the Legislature is res-
trained by the very constitutioual
limitations suggested by the Court.

The Chief Justice, with Justice
Field and Lamar concurring, dissented
from the decision, In his dissenting
opinion he speaks as follows:—

In my opinion, Congress is restrained,
pot merely by the limitations expressed
in the Constitution, but also by the ah-
sehce of any grant of power, expressed
or implied 1n that instrument. And no
such power as that involved in Lhe act of
Congiess under consideration is conferred
by the Constitntion nor is any elauso
pointcd out as its legitlmute source. I
regard it of vital congequence, that abso-
lute power should never be conceded as
belonging under our system of govern-
ment t0 any one of its dapartmaenis,
The legislative power of Congressis dele-
gated and not inherent, and is therefore
limited. I agree that the power to muke
ncedful rules and regulations for the
Territories necessarily comprehends the
power to supf)ress erime; and it is imma-
termal even though that ecrime assnmes
the form of a religious bellef or creed.
Congress has the power to extirpate
polygamy in any of the Territories, hy
the enactment of a criminal code directed
to that end; but it is not authorized un-
der the cover of that power to seize and
confiscate the property of peraons, indi-
vidusals, or corporations, withont office
found, becaunse they may have been
gullty of criminal practices.

The doctrine of cy-pres Is one of con-



