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of ﬁ:'hﬂyﬂ.ﬂfﬂ people, in administering | guage. Here the offense applies|the probate courts ot this Territory | informed of the nature of and cause of | that in the ent're bhistory of civil and
the ‘"Edmunds’” law, as he does or|to all classes of persons. Con- | general jurisdiction in all eases. | the accusation; to be confrontrd .with | criminal judicature, no English or

bas. He surely must have been out of
the views of that large number of peo-
ple of whom he speaks. Somethiugis
wmnﬁaumawnare, as see the follow-
ing clippin

expresses also the views of the New
York Evening Post, Boston Advertiser

from the Herald, which'

Philadelphia Americap and lots of
other papers:

‘‘Some days ago we referred to the
fact that nearly all of the prosecutions
have been carried on under the
third section of the act
provides punishment, not

olygamy or plural marriage,
or plural cohabitation, which is
made a misdemeanor. The Mormons
assert that the Federal Courts have re-
fused to enforce this section against
Gentiles who were guilty by their own
confession. According to the tel-
egraphed abstract of the report, the
Commissioners reply that ‘the law
was not directed against individual
Jascivious practices, but against the
assault by the Mormon Church upon
the monogamic system.’ This will not
do. The law is plain. It specities a
crime and provides punishment for
‘any male person’ wh0 commits it.
This law should be enforced against
all who violate it in Utah, whether they
be Mormons or Gentiles.”

The Saints just at the present ought
to take special comfort from the say:
ing of Our Savior: ‘‘Blessed are you
when men revile you and speak all
manner of evil of you falsely.”

Praying that we may hold on to the
iron rod,

for
but

I remain yours,
K. J. BROOKS,

e — - ———
JUDGE ZANE’S DECISION.

In the District Court for the
Judicial District of the Territory of
Utah.

Decision of the Court in the motion | res

of the application of Oscar C. Van-
dercook for a writ
Friday, Deec. 11, 1885, k
The Court delivered the following
opinion:
The sheriff in his return to this writ
of haleas corpus justifies the arrestand

which | gemeanor, and the statute of 1878
vides, that misdemeanors shall be

exceeding six months.

strne the section,
his reckonlng. He could not have got|a particular act time and place and
the purpose.
the act, and intent.
for lewdness, which is to say, that
party went to the house for the
pose of lewdness; with the intention
to com:mit lewdness; my impression is
that this complaint suiliciently
scribes this offense. It certainly deu-
eribes it so that
intelligence could understand what
was meant by it. That is sufficient.

and "it mentions

The offense consists of
Here it is stated,

the
puar-

de-

ersons of ordinary

The statute makes the offense a mis-
ro-

unished by fine less than three hun-
red dollars and by imprisonment not
The statute of
1884 gives justices of the peace juris-
diction of misdemeanors in terms. 1t
is 1nsisted, the Jaw giving justices of
the peace jurisdiction of misdemeanors
is ol no effect, because the legislature
of the Territory bad no power to pass
it. The powers of the legislature are
enumerated in the acts of Congress re-
lating t> Utah, and the first one is, the
act approved September 9th, 1850,
Among other things the ninth section
provides: *‘The jurisdiction of the
several courts herein provided for,
both appellate and orginal and that ot

From the analogies of the Organic
Act relating to courts in Utah, and
from the general history of probate
courts it was presumed that Congress
did not intend to give the territorial
legislature power to provide that pro-
bate courts should have jurisdiction in
all cases; that the jurisdiction of those
courtsjwas defined and neverjpossessed
such power, and the same reason
would apply to the justices of the
peace,

The 1mportant question here upon
this point is as to whether there is a
precedent for this action of the terri-
torial legisiature, Without having ex-

amined the various acts of the legisla-

tures of the difterent States, I am of
the opinion that it would be found in

some States they have  juris-
diction of misdemeanors where
the punishments is° by flne and

imprisonment; in others their juris-
diction wuulcf_ be contined to such
cases asone simply punished by fine
but in others it would be found, i
think, that justices of the peace have
jurisdiction in cases where the punish-
ment is by filne and imprisonmeat.
Justices of the peace and police magis-
trates of the various States have juris-
diction of the offense of keeping bawdy
houses, of residing therein, and fre-

the probate courts, and of the justices
of ;t.ga peace shall be limited by |
law.’ “As limited by law™
should be held to mean as

limited by any valid law limiting the
jurisdiction, and of course any act of
Congress limiting such Jjurisdiction
would be binding, unless, in violation
of the Constitution of the United
States; and as far as the jurisdiction is
limited by the acts of the Territorial
Legislature, it would be wvalid:if the
Legislature possessed the pewer to
ass the law. Section 6 of the act re-
erredjto is as follows: **The legislative

Third | power of said T:rritory shall extend

to all rightful subjects of legislation
consistent with the Constitution of the
United States and provisions of this
act.” It forbids any law with
pect to real estate, and for
the Jocation of property of the United

of habeas corpus, | States, and providing that the legisla-

tive assembly and governor shall sub-
mit to lelfgress the laws passed by
thein, and if it is disproved shall be
null and void.

The question is as to what is the ef-

detention of the petitioner under a |fect of this language: **That the legis=

warrant issued by

the justice of the|lative

power of said territory shall

peace on a complaint charging the | extend to all rightful subjects of legis-

plaintif with a violation o

of Utah, 1876.

lows: ‘‘Every
house of ill-fame in this Territory re-
sorted to for the purpose of prostitu-

This section is as fol-

liontor lewdness, or who wilfully|a subject upon which every

section | lation consistent with the Constitution
1996, chapter 8, of the Cowmpiled Laws | of the United #states and the

rovi-

sions of this act,” The power is broad

person who keeps a|as | have stated. As I have stated, the

jurisdiction of the justices’ courts is
a rightful subject of legislation. It is
State in

resides in such house, or who resorts | this country—in this Union—and all of

thereto for lewdness, is gwilty of
misdemeanor.”’

This section describes three of-
fenses first, Keeping a house

of ill-fame resorted to for purposes of

prostitution and lewdness; second,

& | the Territories, have legislation, and
there can be no controversy as to that |

fact within reasonable limits.
Section 8 of the act of Congress, ap-

proved April Tth, 1874, relates also to

theljurisdiction of justices’ courts. The

residing in such house, and third, re-|language is: ‘*“The district court shall

sorting thereto for lewdness,

have exclusive original jurisdiction in

The petitioner is charged with the |a]] suits or proceedings in chancery,
last offense, and connsel for petitioner [ and 1n all actions at law in which the
insist that this offense is described in| sum or value of the thing in contro-
the statute in such vague and uncer-|versy shall be three hundred dollars or
tain terms that the court cannot say|upward, and in all controversies where
that it describes any offense, and sec- |the title, possession or boundaries of
ond if it does describe any offense, the | Jand, or mines or mining claims shall

term lewdness is equivalent to prosti-
tution, and a male person cannot be
guilty of prostitution in a legal sense,
and therefore his conduct, being a

be in dispute, whatever their value,
except in actions for forcible entry or
forcible and unlawful detainer; and
they shall have jurisdicuion in suits for

male person does not come within the | divorce.”

definition; and an act of adultery or

fornication is private or opén lewd-

ness,

The word lewdness may be used in
many connections and its meaning
thereby be iixed. As used
the section quoted there  is
no difficulty in ascertaining
its meaning. The law is aimed at
bawdy houses and adopts three modes

of punishment to suppress them, One |

is by punishing the keeper, another by
unishing persons who wilfully reside
n the house, and the other by
puishing persons resorting there-
to for those practices which char-
acterize such houses. Each and all

tend to suppress the evil. The injury|

to society would close by its sappres-

in |

I

It gives the District Court exclusive
jurisdiction of cases where the sum or
value of the thing in controversy is $£300
aund upwards, Of coursethat excludes
the jurisdiction of justices of the
peace, when the sum or value of the
thing in controversy 1s $300. The sum
referred to here, of course, relates to
value and it don’t relate tQ imprison-
ment.

The real cautrnverug, in this case,
'is, as to whether the defendant is
guilty of the conduct charged, and in-
asmuch as it involves the imposition
of a fine, it may be said the fine is 1n
controversy; and so far as it relates to
imprisonment, it may oe said that the
Jiberty of the person is in controversy.
Liberty or imprisonment is not men-

sion; it would cease to be a bawdy |tioned in the law just referred to. '

house if all persons were prevented

from going to it for lewdness; the|same section which is a< follows:

business would be closed up, and the
house suppressed. It would be un-
reasonable to hold that the term lewd-
ness means the lewdness of females
slone. In the connection as found,men

as well as women can be guilty of such}

conduct; and if so they are equally
uilty under similar circumstances,
The second objection is that the
warrant does not describe the of-
fense with suflicient certainty. The
Janguage is that on the fifth
dav of August, 1885, at this city,
county and Territory, 8. J. Fields did
keep a house of 1ill-tame, resorted to
for the purpose of prostitation, and
the petitioner, well knowing the house
to he a house of ill-tame did unlaw-
fully, then and there resort thercto for
lewdness, The time and place of the
offense is given. The house and its
character is mentioned, and the knowl-
edge thereof by detendant that he un-
lawfally resorted thereto for lewdness,
The act and the pu g for which he
went is stated; the offense is described
'in the terms of the statute. This is
usually held sufficient in an indictment;
in other words, as a general rule 1t is
sufficient to describe the offense im the
language of the statute. There are ex-
ceptions, some statutes refer to com-
mon law offenses generally without
Eh-inﬁa. particular description; insach

Cage b I8 necessary to nse other lan-

jurisdiction iu these courts would be

| tended to all cases where the debt or

There is another provision in this

**The jurisdiction heretofore cone-
ferred on justices’ of the peace by the
Orzanic Act of said Territory is ex-
sum shall be less than $300.”

Thislimits the jurisdiction of alicases
for debis or sums of money claimed,
but has no reference to imprisonment
for misdemeanors, and, it is argzued
that it is unreasonable to assume that
Congress 1ntended to limit the fine to
$300, and permitted a court jurisdiction
of a case where the imprisonment
might be six months. It would seem
that the imprisonment would be more
important than the fine. But the
statute does not refer to the imprison-
ment. Itissaid if there is no limita-
tion to this power of territorial legis-
lation, then it may give justices
of the peace general jurisdic-
tion in all’ criminal csses
but I am disposed to believe, und I
presume the Court would have no hesi-
tation in holding the law void if the
Legislature shouldattempt to ﬁiva jus=
tices eof the peace jurisdiction in cases
of felony. Suchaction would be with-
out aunthority. The history of such

without a precedent,

The Court would resort to the prine
ciple I?pliﬁd by the Supremse Court of
the Ualted m to an act of the Ter-
| Jrexlislature avtempting to glve

Hith a

quenting such houses, and the offenses
by lewd and lascivious conduct. The
mere fact that the Legislature has
iven a greater punishment to this of-
ense thanis asually tp;wen to those
cases where justices of the peace and
police magistrates have jurisdiction,
would not authorize the court to heold
the provision in question void.

The right of appeal is left to the
party it injustice through incapacity,
or for any other reason is done,

It is argued further that the 7th sec-
tion, im e 131, 0f the Laws of Utah,
1834, forbids prosecutions of this of-
fense in any other way than by indiect-
ment.

The section is: *‘‘That the first
clause of section 117 of said act be
amended so as to read as follows: *All
public offenses triable in the district
court, except cases appealed from the
justices’ cﬂurtsl must be prosecuted
by indictment.’”

And inasmuch as the justices of the
peace have no authority to summon
a graned jury, they have jno jurisdic-
tion, and ioasmuch as this party was
not indicted by the grand jury against
him, the proceeding is illegal. It is
also claimed that this section is in con-
flict with the statute giving justices of
the peace jurisdiction of misdemea-
nors. In the case of Ferris against
Higley, 20th Wallace, page 381, the
Court says: ‘““The common law and
chancery *jurisdiction here conferred
on the district court and supreme
courts is a jurisdiction very ample and
very well understod. It Includes al-
most every matter, whether of civil or
criminal cognizance which can be liti-
gated 1o a court ot justice.”

And further in the case the Court
says: ‘“The fact that the judges of
these latter courts are appointed by
the federal power, paid by that power
—that other oflicers of these courts are
appointed and paid in like manner—
strongly repels the idea that Con-
ocress, in conferringon these courts all
the powers of general jurisdiction, both
civil and criminal, intended vo leave to
the territorial legislature the power to
practically evade or obstruct the exer-
cise of those powers, by conferring
precisely the same jurisdiction on
courts created and appointed by the
territory.’”” The territory would not
have the right to oust the District

Court of its jurisdiction to try
all cases of misdemeanor. The
jurisdiction is conferred by

act of . Congress, and -of course it
cannot be ousted, as the Supreme
Court has held by an act of the }lLegis-
lature of the Territory. But the ques~
tion arises whether these two pro-
visions can stand together. The rule
is that where different acts relate to
the same subject they should be har-
monized, unless they are so opposed
that they are irreconcilable., The
language is: ‘‘All public offenses
triable in district courls, except cases
appealed from jastices’ courts, must
be prosecuted by indictment.”

I am disposed to hold that all of-
lenses commenced in the District
Court and triable ip it, shall be com-
menced by indictment, but it don’t
apply to prosecutions commenced and
triable in the justices’ court, and that
both provisions should stand together.
I am of the opinion that the district
court and the justices’ court have con-
carrent jurisdiction 1o this elass of of-
fenses and having concurrent jurisdic-
tion, the one that gets jurisdiction first
is the one to try the case.

There was another point raised with
respect to the constitutionality of this
law. Itis held that the constitution
gives to the defendant, in a case of
this character, the right to an indict-
ment. Article 5 of the Constitu-
tion 1s as follows: ‘‘No person
shall be held to answer for a capital
or otherwise infamous crime, unless
on a presentment or indictment of a
grand jury’ except in cases arising in
the land or naval forces,” etc.

These crimes of keeping of a bawdy
house, the residing in it and frequent-
ing bawdy houses, has never been held
to be infamous crimes. It may be in
the estimation of some, infamous, but
courts have not so held.

Article 6 provides:

“In all criminal prosecutions, the
accused shall enjoy the right to a
speedy and publie trial by an impartlal
ury of the State and district wherein

@ ¢rime shall have been committed,
which district shall have been pre-

the witnesses,’” etc.

There is no question but the common
law jury ineans a jury of twelve men,
but this provision has not been held to
apply to inferior miscemeanors, and
some courts have held that the right of
trial by jury is preserved if it can be
secured by appeal, as it may in this
case. If the justice of the peace has
jurisdiction of the case and is author-
ized to summon a jury, though the
statute may say six men, if the de-
fendant claims twelve he must have
that number, if the Constitution gives
it to him, and the law limiting the
number to six, in that case, wonld be
utterly void, and he would be entitled
to a jary of twelve men. Having
power to try the case and to issue a
venire for a jury ae should issue it for
the number the law fixes, which would
be twelve. _

The next section is: *‘In suits at
common law, where the value in con-
troversy shall exceed $20, the right of
trial by jury shall be preserved; and
no fact tried by jury shall be otherwise
re-examined in any court of the United
States, than according to the rules of
common law."” ° This provision is
limited to such cases as the law at the
time of the adoption of the coastitu-
tion, gave the partiesthe right to ajury
in. It was adopted in view of the com-
mon law, and the common Jaw did
give a jury in all cases.

The same reasoning will apply to
this constitutional provisiorn as was
applied to the preceding. 1 am of the
opinion that this motion to discharge
the defendant should be denied, and it

i8 80 ordered.

i — e —ly -— —— - —
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. LETTER FROM DELEGATE

CAINE.

The Omaha Ierald of the 11th con-
tains the following letter written by
Utah’s Delegate, Hon. John T. Caine,
to President Cleveland:

HoUusE OF REPRESENTATIVES,
Wﬂrﬂhiﬂgtﬂﬂ' DI CI, DE':*. T-

Sir,—Since our conversation this
morning additional sensational state-
ments have been sent from Omaha and
Washington, and published through-
out the IEast, which are so false and
such outrageous misrepresentations of
the facts in rezard to the actual situ-
ation in Utah that 1 am constrained to
lay before you the truth.

T'he adjutant general of the army ap
parently authorizes the statement that
‘‘the Secretary of the Interior and the
Attorney General received reports from

=

the Governor, United States Marshal, |.

and other ofliclals there, to the effect
that the disposition of the Mormons is
quite offensive, that demonstrations
are beingz made of a threatening char-
acter, aud that the slightest accident

| is likely to cause a riot in whbhich the

residences and offices ¢f the United
States judges, district attorney and
other officials may be mobbhed and per-
haps personal violence attempted,”
etc., etc. :

You, sir, and your constitutional ad-
visers have been deceived by designing
men who seek to create in the East the
impression that the Mormon people
are nnruly-and turbulent. The order-
ing of additiopal troops to Utah is the
result of a deliberate attempt on the
part of the republican United - States
officials here to create the impression
that there is danger of a Mormon out-
break. The ub?ect of this 1s, first, to
muke it difficult for a democratic ad -
ministration to remove the officials,
and second, to influence Congress to
enact legislation in the interest of a
desperate ring of adventurers who
seek to control the government of the
Territory in spite of the fact that they
constitute an intinitesimal portion of
the population and haye no interest in
the material welfare of the great bulk
of the people. !
I'ne Mormons Lave been subjected to
a systematic attempt to goad them to a
hostile act. The Federal ]udicllm[-lv has
persistently ruled so as to shield dis-
reputable non-Mormons from punish-
ment for ‘*lewd and lascivious con-
duct,”” while Mormons have been pros=
ecuted with the utmost rigor for un-
lawful cohabitation under the so-called
Edmunds act, which makes it a crime
for men to cohabit with more than one
woman. The chief justice of the Ter-
ritory and a majority of the court have
held that the Edmunds law applies

arrested on a charge of dehauching his
sister-in-law was discharged by Chief
Justice Zane on the ground that the
Edmunds law was not intended to be
a general corrective of morals. When
a EEput:\r marshal, a married man, was
arrested by the police on a charge of
“lewd and lascivious conduct”
with a woman not his wife,
Judge Zane on babeas corpus proceed-
ings promptly dismissed the accused
on the ground that adultery or forni-
cation was not lewd and lascivious
conduct unless it was practiced in
ublic. On the other hand, prominent
ormouns, who had separated them-
gelves from their plural wives linuie-
diately on the passage of the Edm 1nds
law, and had endeavored to hoies'ly
obey tnat law, were indicted for une
lawful cohabitation, and when they
asked the right to prove that they had
not had sexual intercourse with their
plural wives, Chief Justice Zane ruled
that such evidence was immaterial
and irrelevant; that unless they had
publicly abandoned their plural wives
they were guilty of **holdi ngthem out"’
a8 thelr wives, which constituted their

viously ascertajned by law, sad tQ be!

offense of unlawful cohabltation under '
the Edmunds law. It wattered not

only to Mormons, and a man who was |’

r American court had ever held that co-
habitation meant other than sexual
| Intercourse, the Mormous had to go
to jail, pecause they did not publicly
renounce their plural wives.

In the execution of the Edmunds act
the utmost latitude has been given to
the marshal and his deputies., Domi-
cilliary visits had been common, and
spies and informers had been encour-
wcd to ply their infamous trade,

hen a reputable Mormon resented an
gratuitous insult by a deputy marshal
on the street, he was fined Dby Judge
Zane and sent to jail for five dsvs on
the untruthful charge of aLte:upLiug to
intimidate an officer of his court. The
stories abcut attempts to lynch Collin,
ani the gathering of Mormons for that
purpose, and the necessity for placing

ollin in the hands of the military for
protection, are aitogether false. The
sensational reports telegraphed from
Umaha about a mob going to Fort
Douglas and demanding Collin are
manufactured for a purpose. There is
no necessity for the presence of addi-
tional troops in Utah. You, sir, as
well as your advisers, have been im-
osed upon by Governor Murray and
farshal Ireland, These representa-
tions are maliciously false. The Mor-
mons understand perfectly that every
effort has been made and is being
made, by characterlessYederal officials
to provoke an outbreak. The Mormons
know that they would be doing them-
selves an irreparable injury by at-
tempting any violence or unlawful act.
They have not, under the most intoler-
able and unjustifiable conduect of fed-
eral officials, disturbed the peace or in
any wav resisted the execution of the
laws. The Mormons ask only for an
impartial administration of the laws,
and just treatment. They have ap-
aled to the supreme court of the
nited States and are patiently await-
ing a decision by that high tribnnal on
the rulings of Judge Zane. They be-
lieve that his extraerdinary interpreta-
tion of the law will be rebuked, The
Mormons do not nb{ect to the presence
ot the troops in their midst. They do
object, however, to the sending of
troops on false pretenses. They ﬂbt]ect.
to being misrepresented and set before
the world as deflant, turbulent, and
given to mob violence, when all their
history proves to the contrary. These
who have demanded and secured rein-
forcements sent to Ft. Douglas have -
pot been animated by an honest pur-
pose, but with the object of annoving,
and if possible, of goading the Mor-
mons to violence. ‘The Mormons in-
sist. that the reasons assigned for
sending additional troops to Salt Lake
are outrageously false.

Yery respectfully.
JOHN. T. CAINE.
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Syrup of Pranes for Malaria,

syrup of Prunes will effectually cure
billousness and constipation, and
ward off attacks of malarnia fever.
Forsaleby Z.C. M. 1.

Ugly and repulsive teeth made beau-
tiful by the use of Kalliodont. For sale
by Z.C. M. 1.

A sweet breath and pPar!jf white teeth
assured by the use of Kalliodont. Sold
by Z.C. M. 1.

Fragrant Kalliodont beautifies and
freaer?ea the t&gth. Sold by Z.'C. M.
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Syrup of Prunes for the Complexion,

A pure and gentle fruit laxative for
cleansing the system and removing all
impurities from the blood. Cleansing
aﬁld{beautlf}rmg the skin. Sold by Z. C.
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Firnxis! PILES!! PILES!I!

Sure care for Blind, Bleeding and
[tehiug Piles. One box” has cured the
wWorst "ases ot 29 years’ standing No
¢ne need suffer five minutes aftep
using William's Indian Pile Ointment
I[ts 2bsorbs tumors, llays itching, acts
AS polltice, gives instant relief Pie.
par=d auly for Piles, itehing of the
private parts, nothing else Sold by
iruggists and maded on receipt of
prire, H0c. «nd $1.00
ForsalebeZ C M I Drug Dept
FrRAZIER MEDpICINE Co - Prop’'s,
Cleveland, 51110.
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o all, es [“#im Market Gardeners, Send for {t.

D. M. Y & CO., Detroit, Michigan.
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oo, 1al1 5. Jeflerson St., Chicago.

2 "onWaea Scale $40. 3 Ton, $50.
4 Ton £60, Resm Hox bneluled
240 Db armer s Senle, 85
“Little Detective” 4oz. to 255, 3.
FORGES, TOOLS, Ete.
Best Forge Made for Light Work, $10

401Ib. Anvil and Kit of Tools, §10
Farmers save time and money dofng odd Jols-
Blewers, Aprile, Viees apd oWhier artlolas,  Lisie Vren,



