maythus prevent the free exercise
of religion, the Constitutional guar-
anty exists ouly in n:nine.

And thig, we submit, is ‘s0, es-
l)J{eciul]y since the udoption of the

[Vth Article of Amendment to
the Constitution.

But whatever may be the right of
Btate in this regard, the same right
does uot nttach to the legisluture of
0 territory, aud for the reasou, that
the powers of & Territorial Jegisla-
ture nre derived frem Congress, and
it tan exercise no power that Con-
Eress could not itself exercise.

III.

The ldaho Statute Violates Ariicle
of the Conatitution of the Uniled
Stuten.

No religious test shall ever lw re-
quired asagqunalificntion toany ofllce
or public trust under the United
8tates—Coustitution, Artiele VI.

This constitutioual provision was
desipned to exclude nll considernlion
of religion, or religious opiniou, in
fiximg the political rights of the citi-
zen, Whatevel else may be done
or copsidercd in fixing his political
slatus, of in according or withhold-
ing political mghts, his religions
opiuion caunot be considered.

Thnt this is8 so cannot he wore
clearly ex pressed than iu this pro-
visipu, by wlhich a religious test to
hold office is, with such ciuphasis,
forbidden.

This being forbidden everything
incident to it is forbidden. It would
Lbe n straoge anomaly, when the
Constitution so prohibits n religious
test as o qualifieation to nn office,
and thereby mukes nman of any
feligious fajth, of of wo religlous
taith, eligible to hold the oflice of
President, if itcould be enncted by
any legislative body that he must

¢ of some particulnr faith, or must
oot Le of some specified faith, or he
should not voto at nn election for
the oftice which the Coustitutiou
says he is elyible to hold, Buch an
ingopeistency would be hostile o
the apirit of our governmeunt and
the constitutional provision; the one
fa the concomitautof the other,and
0o religious test ean he applied to
the one that does not directly or in-
divectly nffect the other, and what
cannot he done Jdlrectly canpot be
done indirectly (4 Wall., 125}, There
Mmust be harmony aud consisteucy
10 such a matter as this, and the ap-
plication of the principle must ex-
tend to the Territorics of the United
Btutes.

Hnlding oflice nnd scleeting per-
Bong fo hoid effice are inseparable
parts of our si\:st.em. They nre ne-
Boclated together, and when a reltig-
fous test is forbidden to bu npplied to
the one, it is equnlly forbidden to he
aerlled to the other.

. That this sa*atute requires n relig-
10U tegt i8 wppnrent upon its face.

he ground of disfranchisement is
Membership in  au  orgunization
which encoarages Its members to
Commit bigamy or polygamy ‘‘as a

Uly resulting from ship, 2
or which pracéicrs bigamy or polyu-
8my, or celestinl marringe, ‘‘as
duclringl rite of such urder.” Bim-

I8 encourugement to commit erime

¥ an organization of which the
Citizen js u member dues uot disqual-

ify him from voting, beeause, by
the lnnguage of the act, the en-
coursgement must be offered upon
the ground of duty, or religious ob-
ligation arising from membership
in the orgnnization, or the
tor must teach the commission of
these uets from religious motives,
otherwise the exclusion does oot
operate. And so nlso the practice
must he “*as n doctriunal rite,*’ or the
member is not exgluded. In other
words, the practice must be as n
tenet of faith, enuctified by n reliz-
ious ceremony; nud the Innguage of
the statute does not ndmit of such
an interpretation as will disfranchise
the members of an organizntion
existing solely for the promotion of
crime, however heinous thelr acts
mny be, even though the primary
and sole object of the ofganization
be to coramit murder, theft, arson,
rnpe, nnd other ¢rimea which are
malum én 8¢, unless their ncts nre
the promptings of duty, or are per-
formesl -‘as doctrinal rites™ or relig-
ious ceremonter, the members nre
not disqualified hy this statute trom
voting or holding office.
Mr. Webuter defines a *frite’? na:

‘“The net of parforming divine or
solemn service,as establirlied by law,
reagept, or custom: formuil act of re-
igion, or other solemn duty; a ro-
ligious ceremony of usage.’

The object of this iegislation waa
not only to deprive citizens of the
elective franchize bLecause of thair
membiership in n religleus organiza-
tion. the Mormon Church, but to
confine the exclusion provided for
to members of that religious organ-
jzation.

Iv.

The idaho Staluieis Void Beeause
Congress has Exercised us FPower
on the same Sufject,

While denying the right of both
Congress and the legislati ve assem-
biy of [daho to preacribe the test it
has, as a qualifiention for voting and
holding office, if iy erroras to the
power of Congress in this regard, we
stiil maintain that the Territoriul
Jeglslature eould not prescribe it, for
the reason that Congress had aiready
legisluted upon the subject, and its
action is “‘tbe supreme law of the
land.*?

Undoubtedly Congress has the
right to Jegisinte for the Territories,
und the most that can be said for
the Territorinl legialnture is that it
many legislate upon the rame sul-
jects if Congress has not already
legisinted thereon, nnd in that res-
pect ltstnnds in the same uttitude
townrus Congress aga $tate, which
may legisinte if Cougress does uot,
but if Conugress does legislnte n Btate
¢annot, or if the Btate bne legislated
nod Congress afterwards does so,the
State legisiation jp superseded.

The nuthoritieson this subject are
numerous and familinr.

1t is now settled that when pow-
ers nre exercised by Congress, the
concurrent power in the infurior
legislature ceaves or is In aheynnce;
that the two legislutive wilis cannot
be exerised nt the snme time upon
thbe same subject-matter, and that
of Congress, within its sphere, i8
“'tlie supremu law ot the land.”’

lat-!

HE DESERET WEEKLY.

101

ol this point, including severnl de-
cisions of the U. B. Bupreme Cuurt,
nnd quoting Section 8 of the Ed-
munds Aect, Lhe brief suys: .
. Congress provided thnt mo higa-
mist or polygamist shall he entitled
to vote. his wns leglslation upon
the subject of disfrnochizement, as
connected with the offenses of big-
ame,r aml polygnmy. This is a8 fnr
as Congress ventured to go; but the
Idaho legisinture undertakes to ndd
to what Congress has not seen fit to
do, another dlsgualification, name-
ly, membership in the Mormon
éhlsrch. Buch ndditioonl legislin-
tion s unconstitutional nnd void.

THE MORMON CHURCH NOT A CRIMI-
NAL ORGANIZATION,

We have already anticipated that
the sttempted nnewer to what we
have been discussing will be that
the exclusion whieh we resist i8 Dot
becnugre of religious opidion or be-
lief, but only becaure of member-
ship in n church which inculcates
ab a doctrine bignmy anmd polygamy,
and if there is any nonswer to our
contention it must be found in what
we have just stated. We have nl-
ready partially ¢onsidered thins point,
and uow offer the following addi-
tional suggestions in support of our
contention that ¢ in no nuswer to
our propositions. [f it is apn answer
to every other ohjection that we
hnve made, it is 110 nnswer to the
one which rests upon the proposi-
tion that Coungress, having legislnted
upcn the subject of disfran:hise-
ment, thie Territorinl legislature
conld not legislate further oo that
sulject; but we suhmit that it is
oot nn answer to nny of the other
) ropositions we have presented, be-
cause it rests entirely upon the mere
fact of membership insuch a church,
It involves of necessity am inquiry
iuto the doctrines of this Chureh and
the religious belief of ity members.
It of necessity involveaa condemnz-
tion of opinion nnd undertakes to
control individunl nssociation be-
cause of opinien or beliet. It vir-
tually says that men whe entertain
the opinfon that peolygamy e sanc-
tioned by divine law shnll not asso-
ciate themselves together as achurch
and exercise religion, so that this
attemptetl answer is bottomed im,
and rests upon exclusion from the
elective franchise hecause of opin-
ion,

The reply to this position, that it
i8 exclusion bevause sf membership,
and not beenusent epinion. must be
lvoked for in n enreful considerntion
and applieation of those nernl
principlea of copstitutional Inw
which He at the foundntion of all
alective governments.

That a citizen, who s entitledto
vote according to the general prin-
ciples ani the fundnmental scheme
of his govermment, cannot be de-
prived nf that rlgill. by the mere
caprice or arbitrary aet of the legis-
Inture—such net not being founded
upon some recognized prineiple of
rensoly Incking to the weifnre of the
State—is one of those general und
well settled max imsof constitutionn]
Inw which are of uuiversal recog-
nition.

According to this constitutjonnt

After citiug numerous nutherities | principle, a statute which nttempted



