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MRYclay thus prevent the free exercise
of religion the constitutional guar-
anty exists only in name

and this we submit is so es-
peciallyally since the adoption of the

article of amendment to
the constitution

but whatever may be the right of
state in this regard the same right
does not attach to the legislature of
a territory and for the reason that
the powers of a territorial legisla-
ture are derived fromfrem congress and
it can exercise no power that con-
gress could not itself exercise

ill
the idaho statute violates article

of the of the united
states

no religious test shall ever be re-
quired as a qualification joanytoany office
or public trust under the united
states constitution article VI

this constitutional provision was
designedI1 n toexclude all consideration
of religion or religious opinion in
fixingxing the political rights of the citi-
zen whatever else may be done
or considered in fixing his political
status or in according orr withhold-
ing political rights his religious
opinion cannot be considered

that this is so cannot be more
clearly expressed than in this pro-
vision by which a religious test to
holdhod office is with such emphasis
forbiddentorbidden

this being forbidden everything
incident to it is forbidden it would
be a strange anomaly when tilethe
constitution so prohibits a religious
testteat as a qualification to an office
and thereby makes a man of any
religious faith or of no religious
faith eligible to hold the office of
president if it could be enacted by
any legislative body that he must
be of some particular faith or must
not be of some specified faith or hebe
should riotnot vote at an election for
the office which the constitution
says be is eligible to hold such an
inconsistency would be hostile to
the spirit of our government and
the constitutional provision the one
tois the concomitant of the other and
no religious test can liebe applied to
the one that does not directly or in-
directly affect the other and what
cannot be done directly cannot be
done indirectly 4 wall there
must be harmony and consistency
in such a matter as this and the ap-
plication of the principle must ex-
tend to the Territerritoriesvries of the Uunited
states

holding office and selecting per-
sons to hold office are inseparable
parts of our system they are as-
sociatedsociated together and when a relig-
ious test is forbidden to be applied to
the one it is equally forbidden to be
applied to the other

that this statute requires a
ious testteat is apparent upon its face
the ground of disfranchisement is
membership inift an organization
which encourages its members to
commitnimit bigamy or polygamy as a
duayau resulting from membership 11

or which practices bigamy or polyg-
amy or celestial marriage as a
trinaloo nal rite of such order sisim-

ple
m

tyle encouragement to commit crime
y an organization of which the

citizen01 is amember does not

afy him from voting because by
the language of the act the en-
couragementcouragement must be offered upon
the ground of duty or religious ob-
ligation arising from membership
luiu the organization or the lat-
ter must teach the commission of
these acts from religious motives
otherwise the exclusion does not
operate and so also the practice
must liebe as a doctrinal rite or the
member is not excluded in other
words the practice must be as a
tenet of mithfaith sanctified by a relig-
ious ceremony and the language of
the statute does not admit of such
an interpretation as will disfranchise
the members of an organization
existing solely for the promotion of
crime however heinous their acts
may be even though the primary
and sole object of the organization
be to commit murder theft arson
rape and other crimes which are
malum in seae unless their acts are
the tinge of duty or are per-
formed as doctrinal rites or relig-
ious ceremonies the members are
not disqualified by thi statute from
voting or holding office

mr webster defines a rite as
the act of perperformingformin divine or

solemn service as establisheded bylawby law
precept or custom formal act of re-
ligion or other solemn duty a ro
legious ceremony of usage

the object of this legislation was
not only to deprive citizens of the
elective franchise because of their
membership in a religious organiza-
tion the mormon church but to
confine tho exclusion provided for
to members ofdf that religious organ-
izationizaizat tionioD

IVirv
YUthe idaho statute isvoid becabecause

congress has Eexercised its power
on the iamesame

while denying the right of both
congress and the legislative assem-
bly of idaho to prescribe the testteat it
has as a qqualificationaali fi bation for voting aandnd
holding office if liain error as to the
power of congress in this regard we
still maintain that the territorial
legislature could not prescribe it for
the reason that congress had already
legislated upon the subject and its
action is the supreme law of the
land

undoubtedly congress has the
right to legislate for the territories
and the most that can be said for
the territorial legislature is that it
may legislate upon the came sub-
jects if congress hashaa not already
legislated thereon and in that res-
pect it stands in the same attitude
towards congress as a state which
waymay legislate if congress does not
but ifcongress does legislate a state
cannot or if the state nas legislated
and congress afterwards does so the
state legislation is superseded

the authorities on this subject are
numerous and familiar

it is now settled that when pow-
ers are exercised by congress the
concurrent power in the inferior
legislature ceases or is in abeyance
that the two legislative wills cannot
hebe exercised at the samesaine time upon
the same susubjectabject matter and that
of congress within its sphere is

the supreme law of the land
after citing numerous authorities

ouon this point including several de-
cisions of the U 8 supreme court
and quoting section 8 of the ed-
munds act the brief says

congress provided that no biga-
mist or polygamist shall be entitled
to vote this was legislation upon
the subject of disfranchisementdiffranch isemena as
connected with the offenseslensesof of big-
amy and polygamy this is as far
as congress ventured to go but the
idaho legislature undertakes to add
to what congress hasbag not seen fit to
do another disqualification name-
ly membership in the mormon
church such additional legisla-
tion is unconstitutional and void
TILETHE MORMON CHURCH NOT A CRIMI-

NAL organization
we have already anticipated that

the attempted answer to what we
have been discussing will be that
the exclusion which we resist is not
because of religious opinion or be-
lief but only because of member-
ship in a church which inculcates
agas a doctrine bigamy and polygamy
and if there tois any answer to our
contention it must be found in what
we havehav justejust staled we have aal-
ready partially considered thisthia point
and now oneroffer the following addi-
tional suggestions in support of our
contention that ic is18 no answer to
our propositions if it is an answer
to every other objection that we
have made it is no answer to the
one which rests upon the proposi-
tion that congress having legislated
upon the subject of hise
ment the territorial legislature
could not legislate further on that
subject but we submit that it is
not an answer to any of the other
I1 repositions we have presented be-
cause it rests entirely upon the mere
factorfact of membership in such a church
it involves of necessity an inquiry
into the doctrines of this church and
the religious belief of
it of necessity involves a condemna-
tion of opinion and undertakes to
control individual association be-
cause of opinion or belief it11 vir-
tually says that men who entertain
the opinion that polygamy is sansanc-
tioned by divine law shall not asso-
ciate themselves together as achurch
and exercise religion so that this
attempted answer is bottomed in
and rests upon exclusion from the
elective franchise because of opin-
ion

the reply to this position that it
is exclusion because off membership
and not because of opinion must be
looked for in a careful considerationcoti
and application of those general
principles of constitutional law
MI4 aich lie at the foundation of all
elective governmentsgovern mente

that a citizen who is entitled to
vote accordaccordinghig to the general prin-
ciples and the fundamental scheme
of his governmentgove cannot be de-
prived of that right by the mere
caprice or arbitrary act of the legis-
lature such act not being founded
upon some recognized principle of
reason looking to the welfare of the
state is one of those general and
well settled maxims of constitutional
law which are of universal recog-
nition

according to this constitutional
principle a statute which attempted


