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41it off it and from the
vya courtsarts of equity down to the pros-
s

prea-
sI1 almeme it has been a standing axiom

a courtacourt of equity
60

11

VER DECLARES forfeitures1
not one of its prerogatives it is

athin its jurisdiction it dont be
to it after a forfeiture has been

ys ared as in the case of office found
g quo carrantowarrantowarwarra nto the court of equity

gather up and administer the
atlesles arising frowfrom that for
arce that I1iss all that it

di and that is all that con-
i tsis undertakes to do irrIB this in

dimce esebecause the men who passedparsed
i i law knew perfectly well that they
i id not clothe a court of equity with
i powerower to entertain a quo carrantowarrantowar
riceeding and ass upon questionsinthe
i forfeituretorfeorfel itureture the constitution in

pressss terms prohibits anything olof
it kind I1 call your honors atten

ail to the seventh amendment of the
0 tit ution which Jss as follows

i suits at comcommonmon law where the value
controversy shall exceed twenty dollars
ight of trial by jury bo preservedrFI no0 tactfact tried by a juryjary shall hebe otherothar

I11 reexaminedexaminedre ananyin any courtot ibethe united
t es than according to the rules of the
r anonon law

illIII this court presume that con-
lu was leoco careless of the powers
I1H were exercising or the lestric
ij g under which they were

t WKA as to seek to clothe
urtartofof equity with that power it
constituted this court a court of

tally it has made it a court for this
woi special jurisdiction this is
ip court for the territory
I1 exercises the ordinary appellate

i ers ittt is not a court in which
s alles can sue each other originallyori rinally
it a court in which cases come up on
pealI1 0orr bby writ of error but con

8 clothedyd this court with equity
pemaers that it might administer the
allies of this case but not to de-

rewe a forfeiture of a purchase as
onya a quo warrantocarrantowar on
Jil contrary itic assumes the very op

tor it says after referring to
k acts that so far as they still
afe legalI1 existence the corporat-
ei ais hereby dissolved that Is
thkh a decree or judgmentjudgmert as
uld be entered at nisi prius in a QUO

brantomanto that is the decree that
ontress undertakes to entereater inia this
We but CoffCorigress has no judicial

er to enter a decree dissolving this
ranyany other corporation nor to take
ray from it its estate and then clothe
lachutt with the powers of a scourcouro
equity to administer whatever

IBIS may arise under it if it hadbad no
awer to do that that

THIS CASKCABE

itt Is unnecessary for me to follow
youngayoung friend in toetae argumentmeat hebe
de to show that this case might

uljl progress to some termination al
pughaab the declaration that this cor
atlon was dissolved was isopera

ree and void well to Pw0o back to an
it0 and quite often repeated illusto
0 that would be very much
W undertaking to play the
ly of hamlet with hamlet left
ttlit

yourloar honors I1 will DOnow come to the
herber question that Is involved here
ldid embraced irrli the statement of
etaets agreed to bybv the parties which
I1 the agreement of partiesartlis aie all
e facts to be considered in connee-
nm with this motion and neither side
ii offer any other we were pre
idelideis from doing so and I1 insist that
e government counsel shall not
laliandeerteer any we shall offer no
berler facts because we have said in
Is agreement that we will offer none
d we resrespectfullyecta ully submit that your
nors will consider no other now
iseese facts so far as the question ol01of
deperty is concerned relate to real
d personal property it this court
idsds that congress may enter a de-
e

cle-
e

cle-
iee of dissolution a judicial decree
dissolution and then turn the equl-
a

equi-
a that may ailbe over to the courts
the country to be administered

1sn I1 wish to call your honors atten-
a to the property because that be-
mes then an important elein ent in
question of the appointment of a
iver beffie however sayingsaving any

ng upon that subject 1 desire to call
irar honors attention to this fact
it the cause pending belorebefore this
art is an adversary proceeding it
es not present the condition of
kirslars of property in ciminelimine but of0
perka in contencontentiontiu where it is
bitted by the bill to be in the
session of one party and Is sought

be taken out ofof the possession of
it1

flpartyaarty by the court pendentependente lite
1t is the condition of this case the
horiateshor ittes therefore that my friends
re read in reference to the fact that
court cannot be wrong in taking
4 of property that is cumine does
apply here at all ininaa case of this

id what tois the rule of law the
tytyyhowho seeks the interposition of
court and invokes this strong

of a court of chancery must
ablith two things before the demand
i be granted firstiefirst be
laia prima facie right to property
e claim that hebe has set up to weuie
perty must be established so as to
keKC a prima facie right tnin hisbis caagecase
ttct it must appear that the

PROPERTY IS IN DANGER
Jestdestructionruction or laate and thattiethat the
myly in whose charge it is cannot be

pon sible in damages torfor that waste
w where these two things are made
biorininanan application before a chan-
lor we have nothing to say at
against not merely the power but
discretion of ong that right

8 otteen dunedone in this case it must
e a telrelationstion to some property A

party cannot come into court ina bill
not even the united statenstate on a fish-
ing excursion liehe must start by say-
ing in hisbis bill that he has this and
that t here is this propendproperprope nvtv that must
be shownninin the bill therillthe bill bisnois no
evidence of the facts it isia simply evi-
dence of the cl aina Ththat is all the
facts must be wademade manifest to the
court by proper proof usually in the
form of affidavits or documentary
evidence or in some manner of that
kind and then come the atriaffidavitsdavits anandd
documents from theotherthe other side in
this case the agreement of theparties the united states through
her counsel here and the de-
fendant through its counselcoaH sel have
agreed as to what these facts are
they are now on file in this court
now do they show that there is any
property that this court cancaa take intoitsita possessionpopsession through the medium ofa receivership and that it should take
it into its ppossessionossession firstin regard to
this real estate biais agreement showshows
threethre pieces of real estate two of them
held and occupied long anterior to the
act of 1862 the legal title was notnoi
received by the corporation until sinceincethe act of 18622

1 but the occupancy and
possession AND USE

longicing antedated the act of 1862 thethird is called atiet ie gardo house prop-
erty anat has been acquired since the
act ot 1862 that was acquired by this
church corporation and set apart as
the resideresidence otof its president and we
say 1I think your honors wiwil1 l say it Is
fairly within me power endowed
to the party defendant luIII thissuit tiietae personagesparsonagesnages as well asa
houses of worship are not to be
affected the other isia the bshis-
torians

his-
totorians office which is on tuetrie samesaine
block but somewhat separated ac-
cording to the stai of facts fromf agid
the other they are all here in the
city of salt laki their titles are held
in trusteestra appointed under the awen
tytv sixth section of the act of 1887 so80that all three piece this
are at this time and were at the com-
mencementmen cement of this suit in the legal
possession of the trustees of toetae
church appointed under the act ofcongress that you are called upon hereto executeex ecate they are each stated as
having a certain value for thothe purpose
of this motion there is nodo claim that
any of them or cither of them has a
rental value or that any rents could bbee

faai is the state of01 ehfe I1
estate but says my young ffriendt nese
lands were not patented to the city
of salt lake until after the passage of
the act of 1862 and that the actualactual le-
gal title did not coniacome to this church
until subsequent to thatthai and ththatt
therefore they hadbad no vested right tto
be secured he says they are squa-
tters rights your honors I1 cannot
take up much time in discussing thatanat
propositionpropos ution but I1 shall call your hon-ors attention to a few authorities to
controvert the positionposition of my youn
friend in the first place he is I1inn
error as to the time when the first so
called townsitetowntow pitenoite act was passed it was
passed in 1844 and will be found in the
ath statutes at large papepage it has

a timelime since persons or com
inunitiestits who have been permitted to
settle on public laudland belonging to theth

i
e

government the legal title to which
vested in the government have been
called squatters as though

THEY HAD XONO RIGHTS
I1 saybay itisit is a longtimelong time since this tertermT

has seenbeen used and tt sounded a little
strange to me when employed yeste
day the idea that the people who
came over these tugged mountains
antiand desert plains byin 1846 787 87 and 9
and mwhoho settled in this valley some
of them even before the united states
bad acquired any title here for its
title was obtained from mexico under
the treaty of hidalgo in 1848 people
who have made the sterile plains
blossomblos somasas the rose for where this
beautiful city now stands was then a
barren wilderwildernessDess who settled upon
the public land and made their homes
with the tacit consent of the govern-
ment I1 say it sounds strange to me to
hearbear that these veoplepeople are presumed
to have no rights at all itIs is true the
government never hadbad given any final
title except as it had provided by the
laws from time to time your honors
will find that in united states

1 in the casecalie of stringfellow vs
cain01 1 the supreme court of the
united states held that when any
any one who had settled here in this
very city upon lustjust such a title as that
now in i question and hadbad possessed
ania occupied the land and made it
habitable and valuable he hadbad such an
interest in that laudland as descended to
titshis heirs that is what the supreme
court heldwad in that easecase but it is ad-
mitted in the statement of facts that
the united states did patent this land
to the mayor of the city of saltSaIt lake
as representing the inhabitants of the
city under the townsite act and that
the mayor did convey the tracts of
land under discussion so that the le-
gal title vested in this corporation
now it is argued that withstandnot
ing the fact that the united states did
issue that patent after 1862 it only did
so forthefor the purpose of taking it away
from this people again under the act of
18021862 with re gardcard to

A VESTED

and the definition of that term it isid
only necessary for weme to call you hon-
ors attention to the definition of ves-
ted ri04 to be found in aad bauvilouviersBou viersers
law dictionary as follows

VEST to give an immediate fixed right of
present or future enjoyment an estate is
vested in possessionsession when there xiitsts it
light of present enjoymentenjoy ment and an desiatecaiane
is vested in intinterest when there is a prpresentsebit
fixed right of future enjoyment

and it was that kind of a vested
right that the supreme court in the
stringfellow case held passed to the
heirs of the one who possessed it

I1 have said all upon the question of
real property that I1 think it necessary
to say aandbrict we come now totd the ques-
tion ofaf personalpers property the stipu-
lation discloses the fact that anterior
to tittetiee taking effect ntcf this act namely
on the jathetli day of february 1687 Johntaylor trustee lnia trust udd cer-
tain personal property in trust tthathit
that property was located within the
limits nff the different local
corporations of the territory attached
to this Clichurch that it aggregated a
certain value I1 want to call your
honors attention to the fact that this
property was not held as corporate
propertyproperly it was the gatherings of thetha
members of that church put into the
bands of the trustee of this corpora-
tion for certain specified purposes 2

that is what it was it was not cor-
porate property it was property heldbeld
hy corporationsthetthe trustee iin trust
now does this act propose to

DEFEAT ANY TRUST

JI1 think not aandnd I1 presumepresume that your
honors will not undertake to
appoint a receiver to take trust
property thatisthat is now in trustintrust in other
hands for the same identical purpose
for which I1it was offered and riveneiven and
that is perc isely what the statement of
facts shows but they say that by its
recitals hebe might have other property
and they insist cherithereforefore that there is
some other undeniablele property this
aagreement of facts goes on to show
thatteat after executing that instrument
transferring fiflis property it was de-
livered to the I1inn
the instrument but says the assist-
ant district attorney bow could that
be done between the of february
and the 3rdard of march well the stipu-
lation of facts admits that it was done
and it it could notlot have been done in10
that time aud they were not satisfied
withwish the statement they raould have
asked for an additional statement
uponu on this subject or0 have calk d foradditionaladditional particulars which would
unquestionably have shown just what
we now claim that the statestatementin e 0 t
dhows this property was turned over
to the people or corporations in the lo-
calitiescali ties where ishad becu originally do
bated by them for certain purposes
the statement shows that dol
lars worth olof property that was in the
hands of john taylor that had auyany
description that could be iden tinedtilled
was before the taking effect of this
act put into different trusts it had
been conveyed to10 local corporations
the tact that the property has been
turned over that it waswaa in the stakesso called that it wasas within thothe limit
of the church organization would in-
dicate clearly where it came from it
has simply been turned back to the
original donors to beheldbe held bythby thememinin
trust now are your honors goinggoin to
appoint a receiver to disturb that
property without these parties being
headd are you going to

OUT YOUR strondnd ARM
for that purpose and try to gathereather uupP
this property much of which uun-
doubtedly

11

liaslas been disposed of0 in the
manner iniii which the donors intended
if your honors please that is the whole
of this case Is there then under the
principles of equity sufficient cause
to justify the appointment of a re-
ceiver would it be abaira fair judicial ex
arciseerC I1 ae of discretiondiscie tion to do so because
the supreme court of the united
sva tes has held that unless it is a fair
exercise of discretion 0onn the part of
the court it is liable to be reviewed
and the act of the lower courts set
asileaside on that ground

now your honors I1 am about to
conclude my argument in this case
there are a great manyganv chiass I1 could
8sayay in regard to it but I1 do not know
that I1 would be able to throw any ad-
ditionalditional light upon the important
points involved I1 will leave the case
wittiwita this court with toetae judicial de
cartmenpartmen of the governmentand inia do
insing so may
huott in substance notno literally of
course for I1 could not do that auan ex-
alted which I1 heard fall from
the lips of his honor the chief justice
of this court not a great while asoago
in regard to the bazli office of thidthe judi-
ciary of this country and the distinc-
tion that necessarily exists between
the jadijudiciaryciary and the other depart-
ments of the government especially
with reference to the outcry against the 1

people here and which doubtless many
members of0 congressCongresif have listenedto for they are often incited to do
things as matters of policy the
learned chief justice remarked that it
was the office of the judiciary to con-
sider the jaw and the facts before
them in an unprejudiced manner and
to ulveeive to their deeldecisions their con-
sciences and their best judgments or
tot4 use the language of lord coke
it is given to the to decide

the very law and not that which hath a
semblance of law and I1 may add
your honorshonor that

TIIETHE constitutional LIBERTY
of the private citizen andan the vested

of the people havbap always here-
toforeore found a i safeguardafe guard in the judi-
ciary though not always inill legislative
assemblies less complaint heaps
can be made of the executivet depart-
ment because it has less to do in
these matters I1 desire to say further
that almost any inconvenience mielgh9 ht
arise arldarid be suffered rather
than that the great safe-
guards of civil libityaty
be down ththivv have been a
longkocg time building it hasbas
been a slow labor like the secret work

of theth coral growing inia the midst of
the ocean bychichby which a continent is
fitifinallyally lifted up to view sometimes
like the resistless cyclone the tornado
or the earthquake and when one hun-
dred years ag our fathers gathered
the wisdom that had accumulated up
to that time boon this question andana
put it into ouroar system of government
into our constitution it was left to
thu co ordinate bitchesbiGbranchesches of this gov-
ernmenteruern ment and to the people of tthishis
country notcot mermerelye ly to foster ththee ia yf

of 1liberty1b erty as they then
stood not merely to cherish the prin-
ciples of masda charta as embodied in
ththe constitution hut to enlarge upon
them in the directdirectionloti of civil liberty
and thetha rights of the citizen thisthia
doctrine that my friend spoke aboutabout
while alluding to the police power of
the government as he would expound
it would justify tilethe

UKASE ORoff TIIETHE CZAR OF RUSSIA

it would justify the edicts of the most
despotic government on the face of the
earth it is on that very ground thitth it
absolute monarchies and despotic
governments claim their power police
power A proper degree of91 that pow-
ererunundoubtedly exists in our govern-
ment under proper sabsafeguardsguards by tthehe
jujudiciarydiciary furor the courts de-

i

onefine its limitsdimits and protect the
citizen from its encroachmentsencroach ments
it Is a greatgeat preserveprepreservativeservative power
bubutt I1ifi I1itt is exercised as claimer
and clamored for in this case I1 know
of no right of the american citizen
that 1is 1loooo00 sacred for it to lay bold oloi
and destroy

that colorado accident
the published thursday a

brief account of a terrible elsaser atemory gap colorado we nowdow learn
through the denver bews that later
intelligence of the disaster shows it to
be worse than atac first reported the
accident was on dings contract
and was caused by placing a keg of
powder in a blast that had tailedfailed to ac-
complishcompcom tish its purpose before the
shoulderinging fuse hadbad died out the
eentirentir c forforcece of hands were gathered iinn
the cut when the explosion took place
throwing rocks dirt and men into one
common heap three americans and
one italian were picked up dead and
some twtwentyeaty others were inifredin lured
many it is thought fatally physi-
cians

bys
werew e e summoned8 um in boned from all the

surrounding towns and the injured
are being cared for as oestbest they ecmtn
tbthee recent rains have made the roads

almost impassible and further par-
ticularstic ulars were not looked for in the
next twenty ffourour hours

in cache county
don Wedwednesdaynesda y deputy marshals

steel and whetstone arrested thomas
duce of hyde Pparkd rk for aulaunlawfulwf al co-
habitation there being lanian indict
ineat against him hhee wa taken to og-
den

og-e

elvde park was
arrested on the c arge ulof unlawfultul co-
habitation on wednesday lieile was
placed under 1000 to appear for ex-
amination when wanted

11II W bowman had a hearing before
commissioner good win yesterday it
appears that he was cut from the
baurchca a number of years ago and has
since been living only with a plural
wife heha was bound over on the
charge of unlawful cohabitationoha to
appear before the grand jury

on wednesday evening last thomas
jonesjonea quite auan aged manmad and an old
resident of this city was going up the
canon when he was thrown from a
wagon and dragged on the ground a
considerable distance he was badly
bruised and slight fracture was
caused to oneoae of ibethe bones of the
shoulder dr snow attended to his
injuries and he isi now pettinggetting along
reasonably wellwasll loban journelJourndl oct
24 i 1887

I1

the dead man identified
from wm ot s east

temple streetiet a former partner of the
deceased we learn the name of
the man who died at the city hallwas
edward simpson that helie was 65
years of0 ageaae and originally from scot-
land but lived for some i5 ears in new
york city where hisbis mother brother
and sister now reside heha came to
california from australia in 59 and
from eureka nevada to frisco in 78
his right lootfoot was so badly frozen in
74 that it was amputated close to the

instep he came to the overland
house in this city with his partner in
the highland chief john handfordhand ford
from alta on the loth dinst to sell ore
from the mine supposedly to the
amount of he had been para-
lyzed once or twice with lead poison

questioned said he did not recog-
nize deceased from the in
the papers that he came to his
house on wednesday evening the ath
dinst with his partner that on the
saturday following mr handford said
be hausoldhad sold the ore but stated that he
would not give all that was due to
simpson as he would spend it for
ddrink liehe paid Simp board up
to wednesday after breakfast andaad lell
five dollars to his credit besides in-
tending that deceased should return to
alta on tuesday but simpson stop-
ped over thursday night and digap
pearld on friday morningmor uini he left no
effects ac the hotel itIs seems some
aba t sitigular wat S ro V identity
hould have so lou an alap-
parentlyparent ly mysteryuis tery

telegraphic NEWS
ST petersburg oct

eions in jerusalem on ground belong
ing to the russian government have
resulted in me discovery of the re-
mains of an ancient town wall and
toethe position of the gatesates of the town
luringduring the life time of the savior
through which the savior pa ased toto
golgotha grand duite sergius pres-
ident olof the palestine society invites
subscriptions to a fund for tilethe pur-
pose of preserving these reliesrelics
los ANGELES cal oct 21 A dis-

patch has been received here from
chihuahua mexico stating that john
dickersen well known on0n this coast
as a capitalist and speculatorspeculator in vari-
ous enterprises has been shot and
killed by mexican bandits no par-
ticularstic ulars have been received but from
meagre information it is believed the
murder is similar to that of leon bald-
win who was killed at durango a few
weeks ago dickerson was engaged at
chihuahua asae manager of several mines
in which he held large interests he
leaves a wife and three cncu ildren re-
siding city and a slaughterdaughter at-
tending school inia berlin

CHICAGO ot 2222 hon E B
washburne ex united
to at the house of hisbis son
hempstead washburne it this city at
4 this afternoon of congestion
of thebethe heartartandand brain mr wash-
burne had about recovered from his
last attack of brain congestion and
arose tais morning feeling quite well
about 8 as he was seated in a
barber chair liehe was seized with painpaia
in the regonregion of the heart so severe
that he was rendered for a time
speechless

MR WASHBURNE
I1

was assisted to bed and hisbis fafamilymi ay
physician hastily summoned his pphy-
sician

hy
prescribed fur the attack apin ELa

short time he expel fenced great relief
he rested quite easily for the remain
der of toethe day the family of his son
hempstead remaining at his bedside
shortly before four he aiosi
withoutwit hout aassistanceSs to take a drink of
water but was immediately seized
with a recurrecurrence of the pain in the
heart this time more severe than be-
fore lie was quickly aeassisted to bed
and restorativesrestora tives adainadminadministeredered ilehe lay
for a few mornemoments apparently resting
after which liehe turned his head to one
side and soon expired without giving
any indication of further pain after
the second seizure mr washburne
never spoke his suddensadden death was
a severe and almost

unexpected BLOW

to his familfamilyy as his doctors had been
led by the general improvement in nishis
condition for the past two weeks to
believe that he had fully recovered
from the late attack and would be
spared several yearsyeara mr Wash burnes
wife it willwid be remembered tieddied a
few ago he leaves liveanve chil-
dren definite arrangements for the
funeral have not yet been decided
upon but it is believed that services
will be held in chicago next ledueswednes-
day after which the body will be taken
to galena ill and interred on thurs-
day

NEW YORK oct 22 the steam
launch maryalary burst her boiler todaytuto day
at the foot of street instantly
killing john and patrick cunninghamCunning bam
brothers carl E owner of the
launch I1

VVwasa8 blown into the river bat
saved several others badly braisedbraidedbrai sed

PITTSBURG oct 2393 tonightto night mrs
lizzie adams of waddington street
was murderously assaulted by an ital-
ian named john bosso while on her
way home from church bosso was
intoxicated slidand was annoyed at a
crowd of hoodlums who were torment-
ing him finally hebe became so enraged
that he drew a knife and turned upon
his tormentorstormentors at that moment mrs
adams passed and the frenfrenziedzed manmaa
rushed upon her and thrust
the knifekeife I1intoato her back
the
her left luntlung with cries of pain the
innocent victim fell fainting to the
pavement and her assailant turned to
flee but the mohmob of hoodlums seized
him however and alterafter heatingbeating him
with sticks and stones were only pre-
vented from lunchinglynchinglynlypchingehing him by the in-
terventiontion of anumnumberberofof determined
citizens who rescued the bleedingble edia and
helpless man hudand gave ninanim up to the
police mrs adams was carried to
her home she is in a critical condition
and will provably die

M A
PARDOE inID logan oct

iab william pardoe and catherineCatheriae V an-
derson both of this city

DEATHir
october 1901 I SV of diph-

theria and cromp farih charlotte whitta-
ker daughter of0 hemy and sarah H whit-
taker ot the seventeenth ward this city
born maich 10 1883

guiver in this city october 2202 1887
fraukfrank eugenefing cne souson of george and amandaanda
guiver born Decedecembriniber 292 aft

CUMMOCK at almy wyoming on the
injuries received about three

weeks ago in nonn 5 mine henry cummockjrir 1 aged 24 years lie leaves a wife and 2
sinasmallI1 children deDesdiseasedeased was a very ex

young man and took a leading
partpait in all matters otof benefit to the youngoung
and the people iniii general he was possespossess
fded otof the love and esteem of those with
whom liehe associated acomCUM


