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BIGAMY AND THE COMMON
LAW.
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A FEw days ago we ‘'made refer-
ence to some remarks by a lawyer,
in relation to polygamy or bigamy
and the common law. We have
ginece been reminded by another
lawyer, that bigamy is not a com-
mon law offense. Asthere is con~-
siderable misunderstanding on this
subject, we devote a little space to
it to-day.

It is evident from the writings of
those learned jurists who are ¢on-
sidered authorities, that bigamy
was first declared a crime under the
gecular law in Eogland, in the time
of James I, and that the laws con-
cerning it, which now  prevail in
England aud the United States,are
based upon the statute enacted un-
der the reign of that King. Whar-
ton (American Criminal Law, sec,
2627) says: ““The Awmerican acts are
founded in prineiple upon the
English statute of 1 Jac. 1 ¢ 11, the
established and known counstruc-
tion of which, as is remarked by
Mr. Davie, may be considered as
also adopted.” Bouvier (Law Die-
tionary vol.1, p. 168) says: “The sta-
tutory provisious in the U.B. sgainst

pigamy er polygamy, are in general
similar to, and copied from the
8 tatute of 1 Jae. Y ¢ 11, except as
to the punishment”  Bishop
(Criminal Law, Bec. 502) says;
FPolygamy—that is simple polyg-
amy, as distinguished from open
and notorious cohabitation—was
not an offence in the temporal
courls until 1 Jae. 1 ¢11 made it
such when, committed ‘“within
his majesty’s dominions of Eng-
land and Wales;” comsequently in
this country its nriminalil;y rests

only on our own' sta 2
to make the mavves mtgatﬂi.._ ,‘i't’_:'.q

tive, the same author says it is not
known under the ancient common
law, and is tvherefore purely statu-

tory. (Bishep on Statutory Crimes,
gec. 077)s 1159,

From these quotations’it will be
seen that bigamy or polygamy is
not a crime at common law, bat is
entirely a statilory offence. It may
be asked was tuere no law in Eng-
land of any kind against bigamy
previous to the enactment in the
time of James I? We answer yes,
but it was entirely canoniesal,
or ecclesiastical. Bishop on Statu-
tory Crimes (sec. 579) says: ¢In
Eugland, polygamy was always
punishable ecanonically, but it
seems not to have been a civil of-
fence until the reiga of James [.”

This leads to an investigation of
the nature of t{.is so-called crime.
If polygamy was a crime se,
how was it that it was not consid-
ered a civil offence in Epgland un-
til 1604? The priests made it a
crime, but the law did not. They
imbibed their notions from old
Rome. 'The Protestant Episcopal
Church was an:offsheot of the Pa-
pacy. Its regulations on marriage
were, to a great extent, copies of
Romish Church law. = Under the
rules of that organization it was as
much of a ¢rime for a priest to mar-
ry one wife as for a lJayman to mar-
'y two wives,
tionary vol.1,p.165) says:**Aceording
to the canonists bigamy is threefold,
viz.: real, interpretative, and simil-

“tudioary. The first consisted in
marrying ' two wives successively

(virgins they may be) or in_  once.

marrying a widow; the second ¢on-
gisted, not in a repeated marriage,
but in marrying a harlot; the third
aross from two marriages, indeed,
but the one, metaphorical or gpirit-
ual, the other carnal. This last
was confined to persons initiated
in sacred orders, or under the vow
of continence.”’

A corrupt, apostate priesthood
introduced rules which were con-
trary to the law of God, and sowed
the seeds of the multiplied abomi-
~nations - of the Jatter times, by

“‘forbidding to marry,” which the | band

aucient apostle denounced as ‘‘a
doctrine of devile.” 1t is a simi-
lar class of men who are now stirr-
ing up the country against “Mor-
mon’

—

| be seen, on elose examination, that

Bouvier (Law Dic- |

| the second or bigamous marriage,

and mothers. Enforced monogamy
is the oflspring of priesterait, and
its fruits ‘are seen in the foul cor-
ruptions ef modern = Christian
cities, ~

It might be thought that though
there is no’' English common 'law |
against polygamy, there may yet
be American common law bearing
upon it, seeing that: the law of|
James I was passed previous tothe
settlement of this country. Bishep
says it would have passed into the
common law of our country but for
its peculiar phraseology. **1'he difli-
culties are that by its termsit is made
local to England and Wales; aod
that the eflicacy of a part of what
is in its provisions depends on the
action of ecclesiastical courts,which
were never established in this coun-
fry.” (Statutory on Crimessee.580).
The provisions of that statute are
very similar to those of the anti-
polygamy act of 762, the latter be-
ing evidently drawn from the for-
mer, The crime is' in the marri-
age, not in the intercourse. The
laws t bigamy in the various
Btates are similar to it, but differ in
some particalars, some adding
clauses upon the continuance of
eohabitation, and others having
speeial provisions in regard to place
of trial, &e. |

Utah bhaving no marriage
law is somewhat peculiarly situat-
ed, Our statutes do not define
what is necessary to constitute a
marriage. In prosecutions for big-
amy il is neecessary to prove both
the first and second, or punishable
marriage., Language is necessarily
ambiguous or illogieal, used in re-
lation to bigamous marriages. Un-
der the law they are all considered
void, and therefore no marriages at
all, and crime is attached and a
Eenull:y aflixed to something that

a3 no existence. A marriage with
asecond wife, the first wile living
and undivorced, is said to be not a
marriage, yet that marriage whieh
does not exist is declared ' eriminal
and punishment is impesed for do-
ing something that eannot be done.
Putting this verbal difficulty aside,
there being no statutory provision
definingjwhat isa marriage in Utah,
the question arises, Puw in ecase of
be proved’ Marriage is legally de-
fined to be a contract. (Johabita-
tion without such contract does not
constitute marriage, Bouvier (Law l
Dictionary, vel. il, p. 108) says: “To
make a valid marriage, the parties
must be williniﬁo contract, able to
centract, and ve actuslly .con-|
tracted.” An invalid  marriage
then must be also a contract, . but
one which the parties or either of
them are not in law competent to
engage in. To prove bigaray then,
both these contracts must be prov-
en.

It has been proposed, 8 a plan to
catch **Mormons’”’ who have mar-
ried plural wives, when the cere-
mony cannot be proven, to cbtain
legisiation making the cohabitation
evidence of the offence, But it will

|

this would not give much comfort
to those anxious souls who pretend
8o much aversion to polygamy that
they want fo put all polygamists in
prizon. The cohabitation must be
the consequence of a contract, to
make it evidence of a marriage.
Else every high-minded Federal
official . who fights polygamy
and practises prostitution, would be
in frequent danger of punishment,
and of each partnerin his criminal
relations claiming him for a hus- |
band. And, as the people ef Utah
are well aware, the object of the
crusade against them is not to pre-
vent or punish illieit intercourse,
but to break down and defile the
holy order of celestial marriage
which God has instituted. The
contract, then, in each case must
be proven in order to establish the
offence, and though no ceremony |
may be considered requisite under
the common law to constitute a
marriage, a contract is its essential
feature,and must be proven both in
the first or legal marriage and in

to constitute & breach of the law
whether gohabitation is proven or
not. - Bouvier mentions as one of
the evidences of marriage that, ‘it
may be inferred from countinual co-
habitation, and reputation as hus-
nd and wife, except in cases of
civil actions for adualtery or public
prosecutions for Oigamy.” = (Law
Dictionary, vol. ii, p, 109.)

We refer to these matiers that

plurgl marriage, and if was|some Jlegal points, on . which |been refused, the refusal would ng

[ the lender is depending on the re- | marks of the world’s antag

gard to bal masques in general, and

of amusement, We must say|
that we, with many others, view
from the standpoint of secular law, lthngt 'I:‘:iu general as evil and non-

| | .' | conducive to public morals,. We
1 el SRR | do not think ‘such entertainments

DUTY TO FRIENDS ABROAD. |suitable for the Latter-day Saints,

. 1and while we'would in no way in-
By the courtesy of President John [terfere with the epjoyments of
Taylor we have perused a Jetter | Others or lay a straw in the way of
from Elder James Reece, now la-

nnhr Hebre hrtra‘lrﬂmim' for ?any DE
| who en I greal res
boring in the British missien, prin- A B el %=
cipally in the county of Norfolk.

which we are members, they
should be studied and understood

and the destiny of whose race we
consider connected in some degree
He draws a terrible picture of the g:g;‘g;;;fgﬂiﬂ:ﬁf{gﬁ 3:;
present distress™ of “the Workinglgqin s will do well to exempt from
classes, and their gloomy.prospects| ymong their recreations, one that is
for the future. He has been well | open toso many avesues to evil as
roceived in his travels,and had ful) | the dal masque,

liberly of speech In public while | S S S —
proclaiming the gospel of Jesus| ' " %
Christj and bearing testimony to AN IMOVRITEA%E ‘INTEL

the divine mission of Joseph |
Smith,

He toucheson a subject of con-

ON the second, third and fourih

siderable importance; that is, the|Ppages of this issue will be found
neglect of many of the gathered |a full report of an interview be-

Saints in keepiog their promises t0 | fween President John Taylor, and

friends left behind, In some in-

atances they have received assist- | U. 8. Gulieutnr Hulliaf:et, represent-

ance from their former employers, | ing the New York Zribnne. Lt con-
tains many points in relation to the

ﬁhen'nmi%mting, and since their
arrival in Utah bave never sent a|position of the Latter-day Saints on

line expresssng tieir appreciation | the marriage question, and, coming
of the favor, announcing their safe | from the voiee of authority, is enti-
arrival, declaring their satisfaction{tled to candid comsideration from
or otherwise, or in any way giving | the press and the country. =
information of their condition or| - In econsequence of the great
existence. We think, with him, | pressure upon our columns, we ean-
that such carelessness and ingrati- | oot-this evening make any com-
tute is highly reprehensible, ments upon the views expressed by
We have herctofore emndeavored | the interviewer, except to say that
to. remind the Saints gathered |he evidently has no conception of
from the varieus countries of|the facts or motivesthat govern our
the old world of their duties to |religious belief and ‘practice, and
distant friends, and we now take |therefore is unable to give us credit
occasion to reiterate. No person | for -that sincerity which has been
who has borrowed money to aid in |exhibited by our endurance of all
his emigration is jusiified in re-|things for our faith, but which the
maining a debtor a moment after | unprejudiced, discerning mind will
bhe can honorably gain sufficient |clearly percélve shining in every
means to settle with his creditor. | utterance of our esteemed Presi-
Particularly is this the case when | dent, who bears’in his body the |
onism to
turn of his money to eflect his own | our religion unexcused by the pre-
deliverance, ., And supposing the | tense of aversion to polygumy. -
debtor is not able to discharge bis} . ‘We commend ‘the report.of the
liability, should he noit have the | interview as gecod Sunday reading
grace Lo write to his friend, inform | for friends aud foes. 1
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ut, aside from the question ef THE DEOL IN FULL.
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the nis in. who have reia- | We give our 'readers, to-day
tives or scquaintances still in the | - | 1 $
Nk ot &Ejul 1 Weite ah Gooasion- tﬂhﬁ_full text of the decision of the
al letter, they may know by their | PuPreme Court of the United
own feelings before they were ga- | States in the Reynolds case, Lack
thered, how highly such communi- | of epace will prevent much present
cations would be prized. This apa-|comment on this remarkable docu-

thy and indifference to the feelings '
of the scattered members of the|™ent. We were in hope thaton a

Church of Chriet is not at all in a¢- | perusal of the raling, unabridged,
cordance with the spirit of the gos- | we might be able to form a differ-
pel, and is especially in opposition | ent opinion of the probity and
to the teachings of the BSavior:|abilityof the learned judges who
‘““Whatsoever ye would that men | rendered it. But we find our first
should do unto you, do ye even 80| opinions confirmed, and feel pro-
to them,” Is not this a sufficlent | found regret that the highest judi-
hint to those that are *at ease in | eial court in the land can descend
Zion?” tec the level of popular prejudice,
- and adopt such fiimsy arguments as

vt - appear in the decision in support of

BAL MASQUE.

| an attempt to suppress ‘‘an estab-
WE understand that the Hebrew |

lishment of religion.”
The arguments and quotations in
Benevolent Society of this city
have obtained the use of the Thea-

reference to'the admission of second
tre for a bal, masque on the 2lst

| hand testimony, as stated 'by
Justice Field, are clearly opposed
to the ruling; for it does

prox, It has been ramored that|notjappear, either from the testi-

the comumittee could not obtaia the | MOBY OF mﬂiﬁmt‘m};ﬁn T

use of the building fﬂ:l' this purpose; | aourt by any act or influence of thal

and as the occasion is one of his-| defendant. |

torical and semi-religious interest

to the Hebrews, being commemora-

tive of providential interferences for

their race in the days of Queen |

The admisgion of the testimony

of jurors who bad formed an opi-
Esther, the supposed refusal was
construed by those who are ever

‘nion, is glossed over by statements
ready (o misrepresent the people of

to one in particular, at which cer-
tain matters, which are held sac-
red by the bulk of the people here,
were publicly burlesqued by in-
considerate or vulgar maskers. But.
the committee of the Benevolent
Asspciation have pledged them-
selves that nothing of this charac-
ter shall'De permitteéd at their en-
tertainment, and as the object is a
charitable one, the building will be
allowed for this purpose on the
day above mentioned. If it had

which the evidence shows to be in-
correct. The juror named stated
positively, as appears in the deci-
sion, that he had formed and ex-
f | pressed an epinion, and that ke .stifi'
Utah, as an intended slight to the | enteriained it. . '
Jewish race, | | There is no proof that the jurors
We take this opportunity to pres- | refused were themselves living in |
ent the matter in its true light, | polygamy.:. If there were proofthat
There had been some feeling in re- | these jurors comsidered polygamy
righty it would not afféct the casé |
ot issue. The question wss not,
“Is polygamy right?” bxt, ‘‘Has
the defendant violated the law of
Congress passed in 18622” And
they were certainly as competent
tosit on that question as those who
had formed opicions in regard to
the guilt or #anocence of the pri-
soner, | _ .

By the raling and arguments of
the Supreme Court, laws may be
enacted against any religious prae-

tice; because opinions only are free
from the interference of the law,!

:
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and the Courts, we

school law says nothing
exclusion, neither can it be justly
inferred from the language of that
statute, . There may be some dubie-

or over sixteen

terfere with the peace and go
order of gaciety, 'ﬁ': which wag ;::1{!-
swer ihat it has mnever yet been
proven that “Mormoen® plural mar-.
riage does 8o interfere, We elaim
to the contrary. It is stil} an open
question, which the SupréemeConrt
has begged most' emphatically in
its consideration of the snbject:
These are in brief a few of our
opinigns on the decision, which we
have the right; to express, for,
though the sophistry of the Court
makes any religions practics BUPp-
pressible by the law, we still have
the glorions privilege of forming
opinions without being liable to
pains and penalties for entertaining
them, even if they do differ from

{ those of the authors of one of the

a court of appesl. P e
W; !
MORE ANTI-RELIGIOUS LEG-
ISLATION. |

By a dispatch from |Washington,
to-day, we learn that the Senate
Judieiary Committee have reported
favorably on Christianey’s bill, the
provisions of which have been
heretofore imperfeetly reported by
telegraph. Tt provides thatin any
prosecution for polygamy under the
Ast of ’62, in which the defendant
i3 a believer in a religious system
or sect among whom marriages are
not celebrated publicly, ~the evi-
dence of eye-witnesses to the cere-
mony shall not be necessary to
establish the marriage, but the
habitual recognition of the defend-
ant of his or her husband or wife,
and the mutual recognition of a
child or ehildren as their own,shall
be deemed suflicient and compe-
tent proof upon which the jury
may act. The President is allowed
to grant amnesty to those who have
committed. polygamy before Dec. 9,
1878. It excludes from juries, on
trials for polygamy, those who ac-
Enowledge that they themselves
praetice polygamy or believe in the

“Mormon” religion.

We are rather inalined éo bellove
that thyo rq._tt;ei ﬂff” is an exag-
Qamadd e ~ 8 & ~p=talae, T -
though the Constitution is ';‘ei;g
pulled into the mire by Congress
=d0 not thi
the country has ya? arrived 'a?ka
Eint when a ‘‘religions test’” wil)

thus openly applied hi
would be tnntamuun{}ptﬁ a’d;ﬁla;l:

tion that the supreme law of the-
1;113 a:az ni longer entitled i‘g an;
| ; n attempt isto b
to pass the bill thiageaain:. Op
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SCHOOL AGE AND SCHOOT,
APFROPRIATIONS. |

WE have received a letter from s
friend in Weber County in regard
to what he considers a defect in the
echool law., But it seems to us
that the chief defeet is in the con-

‘weakest documernits ever issued by

| struction placed upon the law by

the trustees of tkLe school district
in which he resides. It appears
that. children there over sixteen
years of age, to the number of

| thirty-five, have been refused

admission to the distriet school.
Qur correspondent thinks the law
should be changed, adding two
years to the ‘“school age,”s0 that
quiIa up to 18 years of age may be

| admitted to the disérict schools, as

many of them would learn more st

that age than when younger.
"We areat a loss to know where

the trustees find their authority for
exgluding children from the sehools

who do - not happen to be between
the sges of six and sixteen. The
about such

ty in regard to .the use of sghool
moneys for the benefit of ehildren
under or over the ages ‘'mentioned,
but there is nothing that can be so
construed as to exclade them from
the district schools, Neither does the
law say that thesehool moneys rais-
ed by taxation shall not be used for
the benefit of children under six
years of age. It
provides that the “‘county and dic-

trict apportionment”™ shall be made



