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What can they

well the im
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Continuing, he #+il ihat he in-
risted as a leg+] proposition that the
defendants jwers entitled to bhnli
their successora we e
elected and qualifled; and nosucces-
sor having been qualified at the Au-

t election, there was conseq
y no vacancy. The appointees of
the Governor, therefore, were not
successors on the ground that there
was nobody to succeed.
must be an absence of any
exercise the functions of the office | was nothing Jeft of this ca=e at all,
before this extraordinary power of | The defendants, as he had said, held
appoint | there office de jure and those who |
arose. The intention of Congress|attempted to ceprive them of their
was manifested upon the face of the [rights might properly be
They well knew the object
which they intended to accomplish,
Congresa did not intend to create a
vacancy; Congress intended not by
this legislation to oust an incumb- | Rawlins,
ezt who held his office de jure.
Congress did not intend, in order to | plaintils
make room for an executiveappoint- | that the case at bar divided itself
ment, it had used the strangest kind | properly under two branchies, one of

office until

the

stata te.

Governcr

and the

to

stopped

peopie for
Helots. Contemylate, if you please,
an American Congress, in an Ameri-
can land, mapping out one of the
fairest sections of its country, and
raiging up what might be regarded
as an autocracy in place of what
somea are pleased to calla theocracy!
mean? Can You
contemplate anything other than
the fact, that these “grave and rev-
erend senators,”
midst of important business, and
with bated breath, enacted the
amendment to the civil eppropria- |
tion bill? Why, counsel is distin-
guished, he is able, =0 far ss ability,
brilliancy and illumination of men-
tality are concerned, he would serve
perial functions of the
togaed Ulpian, or the muflled Gort-
schakoff, and his circalar might be
equivalent to a decree or a ukase,
But, if your honor pleases, in spite
of this impossibility
tion, I must be permitted to differ
with the gentleman in respect to
the constructicn of this provision
and I bope be will take no offense
at what [ have aaid, for T meant
Soon we may hear him roar-
ing like the flerce Numidian lion,
but though I am to annihilated, I
must assert that I ecafnot contem-| went to show that thst was the in-
plate such a condition as that which | tention of Con

js suggested in the “The Main Ques- | plied in the argu

in the

of contempla-

unent-

There
person to

matter they wounld find the law
againet them in this remedy. Coun-
sel would scarcely contend that the
had no other remedy. They ba
remedy in quo warranto, ond there
was no statute that %atended to
take away that power. He thouzht,
therefore,that the defendants,having
shown that they were entitled to
hold office until thelr »uccessors
were elested and qualified,—al-
though no election had taken place
at the regular election for such offi.
ces—must continue in office dejure.
The authorities, at least, were abun-
dant wupon the proposition; that
bowever invalid may have been
their appointment, they were offi-
cers de facto; that the power giving
a Governor power to fill vacancies
did not imply power to create va.
cancies; that the power to fllla
vacancy did net grant the power to
make an appointment of a succes.
sor in order that that succe:sor
should supersede an aetual officer
de jure or de facto. There must
be an Jaofual vacancy pre exist-
irg as & condition precedent to-
the authority of the Governor to act
at all; this must affirmatively ap-
pear, The history of the act in
question, and the resuls of the pro-

I

of language fo convey its meaning.

The theory

the Governor.

quoted a

of the government is
tbal the people are the source of
legitimate power; and by no inter-
pretation could the sct be consirued
to mean that there should be a
change in the manner attempted by
Mr. Rawlin
- Teasserted his propesition that to
~entitle a party to obtzin remedy
by mandamus he must show aclear | proper

specific titie to office, and that he
- was without apy other remedy in
. the ordinary courre of law. He

gs again

| what the right of the respective par-

ceedings prior to its passage, all

. This was im-
ments and minds of
thosze who enacted thestatute. That
the defendants wereentitled fo their
office de jure could hardly be made
a guesiion in view of the aw upon
Lise subject- The remedy the plain.
tiffs had resorted to was entirely in-
a#pmpﬂlta, and could unot lie i~
this rpee, The  could not call up-
on deiendsuis tosuow title, There
must he an entire vacancy before
remedy vou!d be sought in man.

the same line of reasoning, in favor
of mandamuses and against quo
warranto proceedings. He contend-
ed that when his honor came to
examine the csses which he had
cited, he would find a respectable

a question bad to be determined
when the alternative writ had been

cide the question of law; that it had
been repeatedly held that in such
cases a writ of mandamus
Was a4 [reper remedy.
they brought themeselves within the
first exception to the rule, that the
question to be determined was pure-
iy & question of law. They also came
within the gecond exception, inas-
much as the defendants came iato
court with an apparent lezal title,
with the commission of the Gover-
nor. Again, they coutended they
came clearly within the third
exception, in that quo warranfo
would cause unreasvnable delsy
befcre a determination esuold
be reached, and this remedy by
mandamus was peifectly right. And
now countel was brought to the
question, whether or not these ofli-
ces were vacaui at the time the
G.vernor undertook to fill them,.
Thatl ques jon came face (0 {ave with
the itention, ma ning snd effec’ of
thie Jegirintion BRuuwn #s the Howur
Amendment. ‘I'bey contend=d ihatl
the Hosr Amendment meant some-
thing; it had a purp se, an obje«t. If
the position of the genileman upon
the other side was the irueone, th-n
the legitlation io qu stion was-horn
of all va'idity and force, and wa- s
meaningleas, purposeless, euact-
ment. His honor’s attention had

Jine of autbority holding that where F

made, the court had simply to de-|

Thus |

ment of the Territory, and for years
had controlled the civi! affaiis of this
p=ople, and by this power over civil
affairs she had been ensbled to set
the administraticn of the laws

of the nation at deflance. This
was the condition of sflairs
Congress was  called upon

to deal with. Everybody who had
read the Edmunda bill knew that the
object of that bill was the suppres-
sion of polygamy. And ., te aid in
that suppression, it was one of the
objects of the bill to weaken the
church’s hold upon elv:]l affairs, to
exclude from office all pelygamists,
Here then was the object of the
bill, They Enew what ithe evil was
against which this legisiation was
directed. It was tbe suppression of
polygamy, and to weaken the power
of thie church over civil oflicers was
one of theobjects of the bill. The
Hoar amendment bad given the
Governor power to fill vacancies in
consequence ot failure to eleci. 'L'he
cases in question came under that
law. It was true the other side
maintained there were no vacan-
cies; that in the most of cases, in
cons« quence of there being no elec-
tion the rerent incumbents held
thels villess until tneir successors
weole elegied and qualified. 1f that
was the  e¢rrect rendering of the law
then It wus ciear a8 the noon-day
sun that the Hoar amendment was
a dead letter.

Counecil, however, claimed that
when thes amendment jeferred to
was enacted there was nofl a eingle
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qualifiad voter in the Territory. If
Uongress had power to take awsy

been called t y the other ride to what
the sages 0" the law had said, and IN
‘hie court had veen rem:nded of the

damus. If such were the caze—and
he contended it was—theu there

diffldence which courts manifested
when called upon to declare a siat-
ute unconstitutional. Yet without

called
rebels, inasmuch a- they sought by
illegitimate means {o usurp a power
which had never been granted.This
concluded the argument of Mur.

Mr. Dicksun, in behsalf of the
foliowed. He c¢laimed

which was that it was proper and
right to determuine the right of the
respective parties; the other was,

ties wa=., 'T'he question then =arose
whether plaintiff’s counsel had,
vnder a writ of mandamus, adopted
the appropriate remedy.

He fully admitted that the general
rule was that mandamus was not a

remedy to determine the
right to a public office. Bat al the
pame time elaimed that there were

thow that the plaintifls in this case,

not having shown any clear specific .
title, could not obtain a remedy by | cited from Jaw authorities four ex-

mandamus,

At this stage

tho court suggested
an adjournment, it being now 5
o’clock, and an adjournment was

| certain well recognized exceptions to
t many authorities up- | this genersl rule, a8 ihere were 1o
on this subject, all of which went to | almost all others; and that, the ex-

were as well

ceptions in this case
Ccouzeil then

founded 2= the rule.

ceptions to this rule, tbatl even if
only cneof the exceptions to the
rule could be established as pertin-

accordingly taken till this morning
At 10 o’clock, at which hour Mr.
Rawlins will resume his argument.

TO-DAY'8 PROCEEDINGH.
The cocurt met this mormning at 10

Mr.
ment,

 o'clock; Chief Justice Hunter on
the bench,
Rawlina reeumed his srgu-
He commenced by taking

up the queslion of mandamas, the

point at which he stop

ped Iast eve.

ning. He quoted authorities upon
the subject, and maintained that
where & person js in the actual
session of an coffice under an election
or conemission, and 18 thus exercis-
ing his duaties under color of title,
the valldity of his election, or hiz
right to the cfllice, or its poseession,
cculd not be tried In mendamus to
admit ancther yerszon.
Ities sustaining this proposition were
simply overwhelming. But there
was another reason why mandamus
could not lia in this case even if it
were claimed that these appointees

held the

right to

pos-

The author-

office

hv

the authority from the Governor,
mandamus never lies except to ner-
form a duty resulting from an office,
trust or situation, never for the
purpose of enforcing & purely private
doty; it issues to an inferlor tribunal
court or cfficer, for the purpose

0i

4

ent to the cageat bar; thai mandam-
us was o proper romedy, that where
simply a question of law wa: al
issue that tuis waa the proger mode
of remedy, sud that the reiator
could not be forced to pro-
ceed under a writ of quo warranto,
ﬁ)u the contrary, whote the relalor
had an apparent leyal title, snd was
properly qualitied, he held, that the
court should put him with the ap.
pareut Jegal titls in the office, and
force the other party to liguidalion
ander the law, and praycd tbat the
coart would rule accordicgly.
Against being corap-lled {o sue un-
der a writ of quo warrants e getiup,
a9 an objectwn, the shertness of the
term of office (eight monthe); that
if the writ of mand-mnus were
quashed, the question of facts would
thea have to ve determined, and hLie
‘spprehended that g jury trial would
b+ claimed hy the olher side; and
that the ¢ e (noless both partles
detired  otherwise) would take
its plsce upon the caleudar,
and a trial could nvt be reach-
ed until Japuary next, by which
time the office’ would be peany ex-
p;.""!f; and that evin if juﬂggngut
should be then declared 1in favor of
rlaintifl-, an appeal would doubtless
e tanken 10 Lhie 5{rpﬁﬂﬂtﬂ C'ﬂul‘t,

hesitation, the other gide had uunder.
taken to say that the whole amend-
ment is a dead Jetter, that it could
not take effect; that it was,  in
fact, futile aud void. Now, not-
withatanding the blecd-curdling

continue the incombents in office, it
might, on that line of argument,
sustain their powser to conlinue in
office 10 years, and yel they
would continue to hold over.

mirth of counsel who opened tbe
srgument in this case, the speaker
contended that there wassomething
very amusing in the epectacle of the

ople’s representatives assembled
n the national Congre:s,manifesting
the anxiety and solicitude they did
abeut the passage of this law,—that
after all this they only d alaw
which was of no use, or a law that
could &ccomplish nothing. When
the court was called upon {o pass
upen the effect of a la.w,Bo any deoubt
existed as to its proper eflect or
scope, it Decame the duty of the
court {o put such construction
uprn  the law as would
best harmonizs with the general
design of sald legislation. In doing
this it would be his honor’s duty te
Jook into the circumstances that
called forth this 'egisiation; it would
be necessary to look into the history
of the people of the Territory and
sea what it was that Congress in-
tended to get at by passing such an
act. And bhe thought it
vight to allude  briefiy to
sorne of ths circumstances that
brought forth this legislation. He
was not in court, said counsel, to as-
sall the motives of any msan, class
or church, It might be that the
teachers of this pesple,and the peo-
pie against whom this legiclation
was leveled, hicnestly believed that
it was their duty to obey a higher
law thsn any bhuman law of the
country, aud fzom the standpoint of
individual counscience, he was more
than ready {o belileve that the vast
majority of the people were without
reproach in regara to thelr belicf,
But they had nothing to do with the
question as 10 whe her their belief
was right or wreng, considered from
a moral stacdpoint, Bar there was o
social and political aspect to the
question, which was that Cong:ess
undertook to deal with an evil
which 1a eaid to « Xict jn this Terri-
tory.Theymust {ind outwhat that evil
wa#, and by what remedy Congress
propesed to remove it. 1t would be
found, when t:ia question waa lock-
ed at, that {rom tae early co'oniza-
tion of the Territory of Utah there
hed been a ehurch whiea rrom all
time bad held io her hands the
destinies of the proplebereaelitir h
that had nst only controlled sud
directed in matters of religious 1aith
and prasticr, but had coatroiled in
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which they were elecied was no
longer in existence; that thal power
hed been taken away from the peo-
le, and that the merits of the case,
ad been changed since the present
incumbents were elected. This
concluded the argument.

The Court then adjowined wuntil
fo-morrow merning, when Mr,
Marshall will continue the argu-
ment in faver of the plainiiils, and
Co!l. Merritt will clese on the part of
the de/ondants,
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IVIE UNDERCIGNED RESPECTFUCLLY
l aopounced fo his Patroos and 10 the
Sheap Men of Utah, that in Beptember he wil
ba &bls 10 supply theut with

MERINO BUCHKS,
California, Chio or Uteh ralssd.
ALMA PRATT,
Balt Lake Cily.

ESTRAY NOTICE.
IAVE IN MY POSSESSION:

One old sorrel MARE, white strlp iR face,
left hind foot white, JJ on left thigh and loft
sheulder, P T B e =

Cne red bull CAILFT. TR

The abovo described animals if not claimed
within ten éays will be pold on Saturday, Oct.
214t, 1282, 4t ore o'clock p. m., 4t ths District
Fstray IP'ound, chuzé.Uth ,

1L 1y
District Poundke
Login, Cot. 11t}h, 1852 L, fm
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