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question lain it possible to contem-
plate it what could they have done
by laying aside this important busi-
ness unless it was to create an au-
tocrat in utah giving him the
right to select an imperial council
unless itwas tolo place so far aaas the
law waswag concerned a functionary in
utah who might hold hispatronage
for plunder and the peofeopeopledledie for
helotshelmuts contemplate if you please
an american congress in an ameri-
can land mapping out one of the
fairest sections of its country and
radrodraisingsing up what might be regarded
aaas an autocracy in place of what
bomesome are pleased to calla theocracy I1

what can they mean can you
contemplate anything other than
the fact that these grave and rev-
erend senators stopped in thetho
midst of important business and
with bated breath enacted the
amendment to the civil appropria-
tion billbul why counsel is distin-
guishedguigulshed he Js able aability
brilliancy and illumination of men-
tality nrcarc concerned he would serve
well the imperial functions of the

ulpian or the muffled gort
scliskoffkonnkoff and his circular might be
equivalent to a decree or a ukase
but if your honor pleaplexpiecesbespeg in spite
of thisthia impossibility of contempla-
tion I1 must be permitted to differ
with the gentleman in respect to
the construction of this provision
and I1 hopebope be will take no offenseluenseat what I1 have anidsaid for I1 meant
none soonboon we may hearbear him roar-
ing like thothe florcefierce ifonlion
but though I1 am to annihilated I1
must assert that I1 cannotcaillot contem-
plate suehasuch a condition aaas that which
laJs suggested in the the main ques
tianlian

continuing heglilievalhe gliwllail that hebe in
Fislatedplated aaas a legbegild that the
defendants were entitled to balfi
office until their boraeora weve e
elected and qualified and no succes-
sor having been qualified at the au-
gust election there waswaa consequent
aynoy no vacancycancyia the appointees of
the governor therefore were not
successors on the ground that there
was nobody to succeed there
must be anart absence of any person to
exercise the functions of the office
before tbthisIs extraordinary power of
the Govgovernorerncr to appoint
arose thetho intention of congress
was manifested upon the face of thothe
statute they well know the object
which they intended to accomplish
Concongressgresa did not intend to create a
vacancy congress intended not by
this legislation to oust an incumb-
ent who held his office dedo furejure if
congress did not intend inja order to
make room for an execl tive appoint-
ment I1itt had ucuseded the strangestthlkindnd
of language to convey its meaning
the theory of the government is
that the people are the source of
legitimate power and by noanointerinter
pra tation could thothe act be conscouRconstruedtrued
to mean that there should be a
change in the manner attempted by
the governor mr rawlings aaen
reasserted hiahis proposition that to
entitle a party to obtain remedy
by mandamus hobo must show a clear
specific title to office and that behe
was without any other remedy in
the ordinary counecourte of law he
quoted a great many authorities up-
on this subject all of which went to
khow that the in this case
not having shown any clear apeci
title could not obtain a remedy by
mandamus
at this stage thothe court suggested

an adjournment it beingca now 5

clock and an adjournment was
accordingly taken till this morning
at 10 oOlock at which hour mr
rawlins willvilli resumecaume hlahia argument

TO daysdaya proceedings
the court met 1113thit morning at 10

chief justice hunter on
the benbenchcb

mr rawlinsbawling resumed hlahia bwlvirga
ment hohe commenced by taking
up the of mand aroas the
point btat which be stopped last eve-
ning he quoted authorities upon
the subject and maintained that
where a person isJs in the actual pos-
sessionsession of an office under an electelectionianlan
0 commission and Is thus expeels
ing his duties under color of titletitie
thetho validity of hahisls election or hisbis
right to the office or its pobepopepossessionassion
could not be tried laja oui to
admit another versonterson theauthorthe author-
ities sustaining thisthia proposition were
simply overwhelming but thorothere
waswaa another reasonrenson why mandamus
could not jiolie in thibthia oagecage evenexen ifit it
were claimed that these appointee
held the right to olliceoffice by
the authority from be governor
mandamus novennever iteslies except to per-
form a duty reresultingrequiting from an office
trust or situationeltuntion never for the
purpose of enforcing a purely private
duty it issues to an inferior tribunal
ourtmurt 0 officer for tho purposepurrolre of

enforcing a duty resulting from an
office other parties were mere injn

ers they were merely private
parties the office roustmust be vacant
before parties could makemalre a legal
title and whateverver horn of the
dilemma the gentlemen upon the
other sideelde saw fit to take in this
matter they would find the law
against them in this remedy coun
seleel would SCaTscarcelyCely contend that they
had no other remedy they hadbad
remedy in quo warwarrantorfanto ond therethera
was no statute that pretended to
take away that power he thought
therefore that the ng
shown that they were entitled to
hold office until their esora
were and qualifiedflodfled al-
though no election had taken place
at thetho regular election for such offi-
ces must continue in office dejure
tilethe authorities at least were abun-
dant upon the proposition that
however invalid may have been
their appointment they were offi-
cers de facto that the power giving
a governor power to lilllili1111rill vacancies
did not imply power to create va-
canciescancies that vaeseeyele power to fill a
vacancy did not grant the power to
make an appointment of a
borbon in order that that successor
should supersede an actual officer
dedo jure or dedo facto there must
be an factualactual vacancy prepro exist
ipgipsasas a condition precedent

authority of the governor to actnot
at all thiathis mutmutt affirmatively ap-
pear the history of theacethe notact in
question and the result of the pro-
ceedingsce prior to its passage allajl
went to show that that waawas the in-
tention of congress thisthia waswaa im-
plied in the arguments andanil middminds of
those who enacted the statute that
the defendants were entitled to their

dedo jure could hardly be made
a quesquestiontion in view of the law upon
theuse subjecthaihadact the remedy the plain
ciffa had resorted to was entirely in-
appropriate and could not lie i
thithane eee the could not call up
on to title there
mufit he an entire vacancy before
remedy could be oughtsought in man-
damus if such were the casecate and
hohe confcontcontendedended it was theu there
was nothing left of this cacayecase at all
the defendant asa he had said held
therethare office dejure and those who
attattemptederupted to0o deprive them of their
rights might properly be called
rebels inaInuinasmuch aaai they boughtsought by
illegitimate meansmenns to usurp a power
which had never been granted This
concluded the argument of mr
rawlins

mr dickrunmiekDIcksun in behalf of the
plaintiffs followed hohe ellitclaimedned
that the casecaso at bar divided itself
properly under two branches one of
which was that it wasvas proper and
right to determine the right of the
respective parties the other was
what the rightnight of the respective par-
ties wawabwas the question then r
whether plaintiffs counsel had
under a writ of mandamus adopted
the appropriate remedy
he fully admitted that the general

rule was that mandamusinand was not a
proper remedy to determine the
right to a public office butbat at the
bamesame time claimed ththatat there were
certain well recorecognizednihed exceptions to
this general rule as there were to
almost all otothersherfhers and that thothe ex-
ceptions in thiathis cave were as well
founded as the rule council11 then
cited from jawlaw autauthoritieshormesborMes four ex-
ceptions to this rule that even if
oaly one of the exceptions to the
rule could be established as pertin-
entent to the caveat bar that mandam-
us wawas a proper remedy that where
simplybampily a quequoquestiontion of0 law wawai at
issue that tuistais waswaa the proper modoroddo
of remedy sudand that thetho rotatorrelator
could not be forced to pro-
ceed under a writ of quo warrantwarrants7
0oaathoathethe contrary thothe relator
had an apparent lealleai title budaud was
properproperly quailqualifiednnedfled he held abst the
court should put him with the ap
parent legal title in the and
force the other party to liquidation
under the law and prayed that the
court would ruierule accordingly
againstagail beinbeinebelne comp lied to suepue un-
der

tin-
der a wrtwr t of quo marwarcarrantowarrantowarranzancopancotokoho setsut up
as an objection the shortness of the
arm of office eight months that
ifit the wrwritit of mantlemusmus were
quashed thoiho quasionquesionslon of facts would
theltthen have to recc determined and hohe
rapprehended 1ainilalla a I1iuryjuryury trial would
bbi claimed by the otherothen Lbidetide nadaad
that the ccictt 0 both martlea
desired otherwise would taketakee
its place uponwon thetho caencavendardar
and a trial could not be reach-
ed until january next by which
titaotwomo thotheth would bcefcob0 nearbyear ex
piapirsesedaed and thalthat evievlevinU if judyjudgmentment
should bobe then dueducdeclaredlared in favor of

annn appeal would
bo inkenisken to10 tim appellate court
and before a decision could bobe given
buomq would be gongoa Ththerefore

no benefit 101140lo the people could be
reaped from such a course showing
that to sue under quo warrantocarrantowarwaywarranfantofo was
not an adequate remedy of relief

2rpmp in
mr dickson proceeded with his

argument following and repeating
the same line of reasoning in favor
of mandamuses and against quo
carrantowarrantowartanwarranwanwartantofo proceedings heRe contend-
ed that when hishia honor came to
examine the cabescues which hebe had
cited he would findtIndfind a respectable
line of authority holding that where
a question badhad to be determined
when the alternative writ had been
made the court had simply to de-
cide the queequestiontion of law that it had
been repeatedly heldhold that in such
cases a writ of mandamus
was a proper remedy thus
they brought themselves within the
first exception to the ruielule that the
question to be determined was pure-
ly a question of jaw they also camocama
within the second exception inas-
much as the defendants came intolato
court with auan apparent legal title
with the commiscommissiondion of the gover-
nor again they contended thetheyy
came clearly within the third
exception in that quo
would cause unreasonable delay
before a determination could
be reached and this remedy by
mandamus was perfectly right and
now countcounselea was brought to the
question whether or not these offi-
ces were at hethe time the
Ggovernorvernor undertook to fillfall them
Thalthat quesgues ionlon emmecame facefuce colace wit I1 i

thethi intention werno nuis and effect of
tiietile ji the hour
amendment they contendedd that
the hohorr amendment meant some-
thing it hardhart a burp beeie an itif
the position of the gentgenigentlemanlemanlemau upon
the other side was metue irutrueone ththuthun
thetho Jegi lation ioto qu stion was horn
of all validity and force and wa a
memeaningless purposelessteless enact-
ment his honoris attention had
been called ry the other ideeideEfide to what
thetho sagesbages 0 the lawhaw had saidsald and
lleileliehe court had been reminded of the I1

diffidence which courts manifested
when called upon to declare a stat-
ute unconstitutional yet without
hesitation the other side had under-
taken to say that the whole amend-
ment laIs a dead letter that it could
not take effect that it waa in
taofao mille andaad voldvoid NOW not-
withstanding the bloodcurdlingblood curdling
mir-thmirth of counsel who opened the
argument in aliis mecase the speaker
contended that there wasvas gomcomsomethingething
very amusing in the spectacle of the
peoplespeopled representatives assembled
in the national Congress manifesting
thothe and solicitude they did
about the passage of this law that
after all this they only passed a law
which was of no use or a law that
could accomplish nothing when
the court was called upon to pass
upon the effect of a law if any doubt
existedamsted as to its proper effect or

it became the duty of the
court to put buchsuch construction

cpru the law aR1 would
best harmonize with the general
design of said legilegislation in doing
this it wouldatwould be bisbia honorhonorsa duty to
look into the circumstances that
called forth this legislation it would
babe necessary to look into the history
of the people of the territory and
seebeo what it waswaa that congress in
tended to getgot alat bypassing bucheuch an
act and he thought it
rjrightht to allude briefly tato
sosomebomelleile of thetho circumstancescircumstancees that
brought northforth this legislation he
was not in court paidfiadsiadbiad counsel to as
ballbail thothe motives of any man classclaes
or church it might be that the
teateacherscherbchera of titthiaIs peoplepetople and the peo
plo
waswaa leveled honestly believed that
it was their dutyclytoto obey a higher
javJAW than aaynay humanbuman law of thetha
country and nomflom thothu standpoint of
individual conscience hohe waiswaa more
than ready to believebelleve that the vast
majority of llie people without
reproach luin regarddegara to their belief
but they had nothing to do with the
questionluetjuet tion as to their belefbelief
was right or lenswens conalconsideredderoddered frjarmm
a moralworal standpoint but there wagwasw- s at
social and political aspectet to tibtin
qUequestion which was attthatt concongecsiCong0 euieuskessesi
undertook tofco deatdeal with an evil
which ia13 aldaidarald to f MA iain this terri-
tory findlind that evil
waptae and by what remedy congressCongrees
proposproposedtd to remove it it would bo
found when ardatib questionguestion waawag lock-
ed at that from wotao early dolonza
tion of thetha territory of utah there
badhad been a church which irom all
time hadbad heldheid iulu lierher hands the
desdebdestinies of the p ccu1 ti h
that had ntntoantoniyonly controlcontrolledpedfed andaud
directed in matters of religious faith

i and practicepraotic but habiadnd iuin
civil affairs aaas well that church
duringP all toese yepis followingwlas thath

dictate of conscience he was willing
to admit had instilled into her ad-
herents a practice which the peo-
ple of this nation had said
must no longer notkot
only that butbat in orderordez to strengthen
her power as a churchurellellcli laid
her hands upon the olvilavil govern-
ment of the territory and for years

I1 lailhad controlled the civil affairs of0 this
people and by this powerpo iversyer over civil
affairs she had been enabled to setsei
thothe administration of the laws
of the nation at defianceflancede this
was thothe condition of affairs
congress ww callcalicalledd upon

I1
to deal with everybody who had

i read thothe edmundsedmunda bill knew that the
object of that bill was the suppres-
sion of polygamy and to aidbid in
that suppressionsionblonjitit was oneono of01 the
objects of the bill to weaken the

hold upon civil afnaafraaffairsirbirs to
exclude from office all
herre then was thothe object of the
bill they knewfenew what the eyllevil was
against which this legislation was
directed it was the suppression of
polygamy and to weaken the power
of the church over civil officers was
one of the objects of the bill the
hoar amendment had given thegovernor power to fill vacancies in
consequence otof failure to elect the
cavescases in question camo under that
law it was true the other side
maintained there were no vacan-
ciescletthathatinin thetho most of cases in
conseconsequencequence of there being no eaelec-
tion

ec
the i repentrepretresentrecentent incumbentsincumbenta held

t H4 until kneir successors
wele elects and qualified if that4
witsaa thetha on fact rendering odtheof the law
then it WM clear aaas the noondaynoon day
punoun that the hoar amendment was
a dead letter

council however claimed thattuat
when thethy amendment forredje to
vawagi enacted here was not a singleeingle
qualifiedfed voter in the territory if

hadlad power to take agajaway
from or suspend the right to choose
successors andanti at the same time
continue the incumbentincumbentsa in office it
might on that line of argument

their powerpuen to continue in
office 10 years and yet they
would continue to hold over
and this being the case they would
bajsay ifanifan attempt were madedo to
oust them that tho statute under
which we were elected empowered
uano to bold over until our bacersuccessorgeorasor is
elected and qualified and there
being no such eucsuccessorcessor vvrevvec held
over counsel would sayeay in answer
that they cannot hold over
because the law under
which they were elected was no
longer in eziaexiaexistencetence that tuatthat power
had been taken awayavayaway from the peo-
ple and that the merits of the cacaseeasece
had btbeenen changed sincosince the prespresentut
incumbents were elected thisthin
concluded thothe argument

the court then adjourned until
tomorrowto morrow morning when mr
marshall will continue thothe arargu-
ment

ftU
in favor of the plaintiffs and

col merrittMerritfc will close on the partpurt of
the defendants
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