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RUDGER CASE

FULL TEXT OF I1 THE Vu Bs supreme
courtscounts OPINION sustaining THE
ACTION OF THE LOWERLOWEK

supreme court of thetho tateslatex no
251 october term 18841881

ll11 nd 0 appellant braf the united
states apieApleappealalfromfrom the supreme coanCoart
of the utai MM

A question of bail pending an appeal from a
Pjudgment of conviction in one of the
courtscouett of the territory of utah for the
crimes of polygamy ana unlawful cocab
habitation jannary 1885

mr justice harlan delivered the
opinion of the court

the apappellantcappellani having been found
guilty ava buryin the district court
for the third judicial district of utah
of the crimes of polygamy and
cohabitationfulfui charged in separate
counts of the same indictment he was
sentenced on the convictconvictionlopiop fortor poly-
gamy to pay a line of fivelive hundred
dollars and to be imprisoned for the
term of three years and six months
and on the conviction for unlawful
cohabitation to pay a tinefine of and
be imprisoned six months from the
whole of the judgment anali appeal was
taken to the supreme court of the
territory and the judge before whom
the trial was had gaveave a certificate that
in his opinion there was probably
casecasse the appeal was per-
fectedf and the certificate was niedfiled in
the proper

the defendant thereupon applied
to the court in which he was sentenced
to be let to bailball pending his appeal
the application was denied the order
reciting that the coult being of the
opinion that the defendant ought not
to be admitted to ball after conviction
and sentence unless some extraordi-
nary rensonreason lais shown and
there being rid sufficient reason shown
in this case it is ordered that the mo-
tion and application for ball be and
the same is hereby denied and the de-
fendantf be remanded to the custody of
the united states inarshalmarshal 11 the ac-
cused then sued out an original writ of
habeas corpus from the supreme court
of the territory winkinin his petition
therelorclor behe stated that he was then
imprisoned and in the actual custody
of the united states marshal for the
territory at the penitentiary in the
countycounts of SaItsalt Lake he alsoaiso averred
that upon the denial of bail bythe
court in which liehe was tried he was
remanded to the custody of the said
united states marshal who from
thenceforth has imprisoned and still
imprisons him under said order of
commitment which is the sole and
only causecanse and authority for his de

mand imprisonment that his
said imprisonment is illegal in that

he has been and ilsits ableabie and now
offers to give bailball pending his ap-
peal in such slumsum as the court may
reasonably detedetermine and that as
a matter of right and in the sound ex-
ercise of a legal discretion the peti-
tioner is entitled to bailball pending the
hearing and determinationnation of said ap-
peal

the supreme court of the territory
overruled the application for ballbail and
remanded the petitioner to the cus-
tody of the marshal from that order
the presentresent appeal has been prose-
cutedcuter

by the laws of utah regulating the
mode of procedure in criminal cases
it is provided among other things that
the defendant in a criminal action may
appeal to the supreme court of the
territory from any order made after
judgment affectaffectinginginz his substantial
rights laws of utah 1878 title VIII
chap I1 sec soonoo160 to that class belongedbelonged
the orberorder made by the court of
original jurisdiction refusing bailball
and remanding the accused tato
the custody ofof the marshal but
no appeal was taken ffromrom that
order and as the accused sued
out an original writ of habeas
corpus from the supreme court of the
territory we cannot uponcupoli the pre-
sent appeal consider whether the
court of original jurisdiction properly
interpreted thetiie local statutes in hold
inzins that the accused ought not to be
admitted to bail after conviction and
seasentencetence unless some extraordinary
reason is shown thereere I1is
nothing bebenoiefolie us for reviereview axceexceptt
the older of the supreme court otof the
territory which discloses nothing
more than the denial of the application
to it for ball and the remanding of the
prisoner to the custody of the marshal
that order in connection with the pe-
tition for habeas corpus assuming all
of the allegations of tact contained in
aittoit to be true only raises the question
whether under the laws of thethu terri-
tory the accused upon perfecting his
appeal and filing the required certifi-
cate of probable cause was entitled as
matter of right and without further
showinswius to be let to ball pending his
appeal fromiromfrom the judgment 0off cconvic-
tion

onvic
ti upon the part of the government
it is insisted that the court below had
axbv the statute a discretion in the pre-
mises which upon appeal will not be
reviewed

THE ANTIantl MORMON POSITION
criticized

A shortSHOUT time sincosince we stated as a
matter of fact that the prominent law-
yers of idaho were intensely disdisgusted
with the character of thethe antiantl mor
inonmon measures passed bi thehe legis-
lature

I1

of that territory todayto day wewo
arearo enabled to present an ararticlearticieticie on
thuthe jowllocal from thothe

rf

ipen of anardari idaho attorney and surren-
der tufttoft most of our editorial space
many of the gentlemans points arearc
sound and well taken as will be

perceived by the reader but this
soundness is conned within the limits
of thel egalexal aspects question
with which he deals most of tile mat-
ter contained in the last two paraparalra i

graphs of the article Is in our opopinionullonrilon
showing that

the writerwitter was at sea without a rudder
when he diverged from points of law
an importance Is for tn to
4thehe so called mens democratic
organization that by no means legiti-
mately belongs to it the hypothesis
of young men disclaiming a belief in
and hating and despising plurallural
marriage and yet holding tetenaciously
to fellowship in the church which in-
corporatescorporates it as a tenet of its laithfaith is
unreasonable

AN APPEAL FOR JUSTICE

A LAWYERS retAEAPLEA toryoh
RIGHTS

at the very beinbelubeginning of this plea
the writer wishes positively to disclaim
any sympathy for the persons who vio-
late our lawslaws by practicing the crime
of polygamy but earnestly desires
that all Whetwhetherlterfier in legislating against
this crime or prosecuting those charged
with it should keep within the bounds
of the constitution we will first
consider the test oath recently passed
by our legislature

in reregardard to all testtet oaths we can
rest ffullyully assured that thetheyi will not
stand under our constitution one of
the oldest principles of law Is that a
man Is presumed to10 be innocent until
be is proved guilty this is a rule of
evidence of so long standing that
none can question it youcannot alter
that rule bvby assuming the of per-
sons requiring them to establish their
innocence instead of requiring the
government to prove their guilt and
in declaring that their innocence can
be shown only by the taking of a test
oath and in the refusal to take the test
oath make that conclusive evidence of
guiltallt1 and punish a man in that we will
not allow himnim tuto hold office to sit on a
jury and perhaps not even to vote all
this will notnut stand

in the case of cummings vs the state
of missouri 4 wall reports as decid-
ed by the supremeeme court of the united
states a case Involving the question of
the validityvalidity 1 of test oaths the court
said ane theory upon which our
political institutions rest Is that all
men have certain inalienable rights
that among these are life liberty anand
the pursuit of happiness and that in
the pursuit of happiness all avocations
all honors all positions are alike open
to everyeveryoneone and that in the protection
of these rights all are equal before the
law any deprivation or suspension
of any of these rights for past conduct
is punish nent and can be in no other-
wise defined punishment not being
therefore restricted to the deprivation
of hllrillite liberty or property butout also
embracingem braecylug deprivation or suspension
of political or civil rights the consti-
tution of the united states says no
state pass any bill of attainder
ex fostpost facto law or law impairing1 the
obligation of contracts in the case
before the supreme court pre-
viously cited the court dealudefiness the
meaning of the terinterm bill of attainder
in these words A bill of attainder is
a legislative act which inflicts prpunish-
ment

mish
without a judicial trial if ththe

punishment bo less than death the act
tsIs termed a bill of pains and benaltpenaltiesles
within the meaning of the constitu-
tiontionlon bills of attainder include bills of
painssinsains and penalties in these cases the
legislativee isiaIsla tIve body in addition to its leerles

functions exercisesexerciser the powers
and as judgeJ it assumes in the
language of the texttest books judicialjudiciat
magistracy it pronounces upon the
guilt bf the party without any of the
forms or safeguards of trial it deter-
mines the sufficiency of thetile proofs
Pproducednodrod whether conformable to the
rules of evidence or otherwise and it
fixes the degree of punish in ac-
cordancecordance with its own notions 0of thecorrancectrcorenormity of the offence bills otof this
sort sayssay mr justice story havehare
been most usually passed in england
in times of rebellionrebelfionlion or grossgross

100 the crowncrowni arofor of violent poli-
tical excitementsexcitements periods in which all
nations are most liableflable as well the free
as the enslaved to forget their duties
and to trample upon the rights and lib-
erles

lib-
ertiesentieserles of others and this0 is not all
the clauses in question clauses
in constitution of state ofot mis-
souri bequirrequiringluwlug test oath subvert
the aresupresumptionsons of innocence and
alter the rules of evidence which
heretofore under the universally re
cognized principles of the common
law have beenbeep supposed to be ffunda-
mental and unchangeable they as-
sume that the parties are guilty they
call ubonuponupon the parties to establish their
innocence 1 and they declare that such
innocence can only beue shown by an in-
quisition in the form of an
tory oath into the conscience of the
partiespart leg the objectionable character
of these clauses wilwill be more apparent
if we put them into the form of01 a leleg-
islativeisla tive act they impose a penaltypena t
without the formality of a judicialj 17at
trial and conviction for the parties
embraced by the supposed enactments
would be lncapableincapable ol01 takingtakino the oath
prescribed to them its requirement
would be an impoimpossiblesiblesibie condition
now as the state had she attempted
the course supposed would havehaye failed
IV mustmaw follow that any other mode
producing the ismesame result musimost equal
lefallly fallfali 0 caketake tho gasecase

the constitution of missouri as we
have seenbeen excludes on failure to take
the oatoath prescribed by it a large class
of persons within her borders from nu-
merous positions and pursuits it
would have been equally within the
power of the state to lave extended
thethi exclusion so as to deprive the par-
ties who are unable toxo take the oath
from any avocation whatwhatevervenversyer in the
state take still another case sup-
pose that in the progress of events
personpersons snownow in the minority in the
state should obtain the ascend encyl j

and securesec are the control of the govern-
ments

govern-
ment nothing could preventbifif the
constitutional prohibition can be
evaded the enactment of a provision
requiring every person as a condition
of holdingholdan any position of honor or
trust or Rof pursuing any avocation in
the state to take an oath that he had

I1 never advocated or advised or sup
I1 ported the imposition of the present

oath under this lormform of
I1 lelegislation the most flagrantflamant invasion
bof privateate rrightsigats in periods of excite

i ment may be enacted and individuals
and even whole classesclassesmaymay lbbe de-
prived of political and chivcivil11 rights I1

in light of this decision of the
very highest authority will anyany legis-
lator assist in passing a bill that will
in the leat dereedegree cause punishment
to be inflicted without a judicial
trial

but the proposed bill goes further
Ists more than a bill of attainder in that
it interferes with the I1freedom of speech
and of the press which is expressly
forbidden by the constitution if these
bills become law we do in the most
emphatic manner interfere with both
by reading the press dispatches we
learn of orders associations organiza-
tions of men banded together to do
away with monopolists they hold
their meetingsL their speakers teach in
language not to be misunderstood
they ppublish their speeches under such
alliterative headings as Blood balletbullet
andarld bayonets but in new york in
chicago and other places so longiong as
these theorists only teach and publish

so longiong as they do not commit some
overt act the law cannot touch

them because freedom of speech and
of the prespresst is guaranteed to every one
of them as well as uslus the law cannot
interfere it has been reserved lor the
thirteenth session of the idaho legis-
lature to enact a law to advocate frfur-
ther laws which are not only bills of
attainder but which abridge the ffree-
dom

ree
of speech and of the press we ddo0

not believe there is a man of them who
is simple enough to think that such
legislation will nandstand itis not and it
cannot come to good 1 I1

we may all be agreed in hating this
sect or order with a holy hatredhatred but
is it right is it just for us to go on at
the rate our legislature has been going
in legislating against an org ionization
which we allagreeallalf agree has one great vice
Is there not some political capital to
bebp made in all this are we doing unto
others as we would like to be done by

if the pending jury bill becomes law
we know numerousnumerous settlements in the
southeastern counties in which it
would be impossible to find a jury 0ott
six men who are not members of tilethe
organization at which this legislation
is aimed what then are those people
to do for juresaurles in these cases we
practically do away with the right of
trial by jury in this proposed legisla-
tion hon members may vote on
these questions as they please but
those who wish to support the consti-
tutionaution of the united states will vote

legislation which is a bill of
attainder because it inflicts punish-
ment without a judicial trial which
ggoes0oes the fundamental rules of
evidence in presuming every man guil-
ty until he proves himself innocent
which abridges alike tiietile freedom of
speech and of the press and finally
which practicallyallail precludes the possi-
bility of a large lotfotlot of fellow citizens
from enjoying the right of trial by jury

men making lanforlawlaws for a great andand
growing territory should not allow
themselves to be carried away by prej-
udice or popular clamor reason
chouldshould 0obtain rather the writer
would remind ilonlion gentlemen that
popular clamor and public opinion are
not always safe things to tie to times
of excitement and agitation are not
good notnov healthful to society es-
peciallype allyaily should such a feeling be ex-
cludededed from a legislative body weinwe in
boise well remember a few weeks back
under what excitement and hurrah the
rules being suspended the test oath
was crowded rushed through the
legislature we need not ask what
the constituents of lionhon members will
think of such legislation those who
have conversed with the best lawyers
in the country know well enough what
opinion is almost universally enter-
tained in regard to that oath and we
ask then I1isS it best to continue this
course of excitement and agitation
truly we can oaybay that laboring under
such influences wise judgment has
fled

we have shown that on legal grounds
asag well as on the questions of
right and justice our present course
cannot be safely pursued now let us
inquire whether the necessities of the
case demand eurour attention to the ex-
tent that Is proposed by our legislat-
ors those who read the saltgalt lake
tribune a paper with most able cded

1 igors and which is the strongest op-
ponent of thethy mormon system will
see that almost every day arrests and

i convictions for polygamy and unlaw-
ful habitationcohabitationco are being made

NowiNow what law is or this success-
ful prosecution the act of congress
known as the edmunds law which
applies to all territories or other
placeslates over which the united states

haacdycNYC exclusive that lalylaw

applies to us in idaho nay more
we have in addition the strongest kind
of adantian antiantl polygamy law on our statute
books already what need then of any
further legislation on this vexed ques-
tion by that same paper and
by conversing with eminent legal gen-
tlemen from salt lalakek w ththee
writer learns of a pollpoliticaltiltl i or-
ganization there known as tthehe demo-
cratic club the leaders of which areaare a
son otof the late brihambri ham young and a
veveryry eloquent and ableme lawyer alsoaiso of
atmormon0r on parentage by name Jji L
rawlins these young men by their
clever organization have drawn around
them numerous other young men sonssow
of leading mormonscormonsMormons many of whom
have not and will not sever their con-

ton
cou-

ton
con-

nectionhect lonton with that church although
they do not believe in but heartily de-
spise polygamy now when we see
such sure signs of decay and disinteg-
ration in that church shall the legis-
lature of idaho pass such laws to le-
stroy the effect of all that and thereby
bind that sect closer together and dis-
enfranchise the very men that are
most earnestly endeavoring to rid the
mormon church of poipotpolygamygamy you
will do that by persistpersistingmg tnin your pres-
ent course you say to every youngsoungeverieverlmormon no matter how mucmuch he may
actually despise polypolygamygarny see
here if you do not sever entirely
your connection with that body you
shall never holdbold office sit on a ju rynor
vote at any election in this territory 11

thelpoor young mormon who perhaps
was initiated into that sect wilenawilena lit-
tle child who has worshiped there all
his lilifeilfefeInfeln in astonishment may well ex-
claim what I1 I1 have never broken a
law of my country I1 not only do not
believe in polygamy I1 abhor I1 detest
it and now you tell me that I1 must
ceasecease to worship there altoaitoaltogetherzethergether you

I1 say in effect if jouyou must worship
come over to us and do it in our way
before I1 will submit to be thus bound
in my conscience I1 tell you honorable
gentlemen ill see zouyou damned firstarst
and taen I1 wont this Is what every
young mormon with the least spark of
manhood in him would be bound to
say would we bind that unhap-
py people more closely together in
blead of allowing that gradual but sure
process of decay to proceed by letting
them alone and let time that great
corrector do the business as it surely
is doing and will

let us all therefore see to it that
our course 1is144 the course of ju atlee
let the laws of our country be rigidly
enforced but do bot forfon our count0 uittrisrys
sake go beyond her laws and Cconsti-
tution let us lay to heart the excel-
lent words of our greatestrea test general
when he exclaimed from his inmost
soul let us have leacelpeace to whatjaseusesbase usesuses we may return horatio

LEX

THE IDAHO PERVERTbervertERS
A good deal of our space todayto day Is
devoted to the doings of the idaho
winwing of the antiantl I1 mormon I1 raid the
oppressive measures enacted by the
legislature ofott that territory are the
test oath bill which passed before last
christmas and the election law which
appears inthein the NEWS todayto day

i the bills of the same clascias that were
I1 defeated are one dendefdenningnninglulng and punish-
ing bigamy and polygamy by mchernmckern
another of the same kind and title by
cloughLlough and still another by crawford
also one definingdenning bastardy by breallI1 I1
and a jury bill Uedefining the qualifica-
tions of jurors etc which prescribed
that no mormon cocoulduld sit on a jury
all these went by the board

thus it will be seen that the anti
I1 mormon agitators concluded to

forego any measuredmeasures whose object Is
the infliction of pains and penalties
through the courts on persons deemed
guiltyy 0ot polygamya y or
citationI1 tion andnd leave that to a one sided
apapplicationlicati otof the united states stat-
utes on tthec subject they confined
themselves to the infliction of penalties
of a political character by bills of at-
tainderta providing for that species of
punishment independent of judicial
process

doubtless the conspirators on ma-
ture reflection considered it a work ol0101
supererogation to legislate in a direc-
tion in which they hadbad been oreforestalledstalled
by congress and decided to confine
their operations to seizing all citizens
who belong to the church of jesus
christ of latter day saints by thethel
throat politically and holding thethemm
prone flattering themselves that aallailil
their other desires could be attained
by that process

the outrageously unconstitutional
laws named as having passed the most
infamous body of alleged lawmakers
probablybablybabiy that ever convened in the
droBroprobablyunitednoted states are of the most mis-
chievous and disgracefully myranntyrannicalical

I1 character the test oath bill the cchiefhie f
sections of which appeared in these

I1

columns some time ago excludes eve-
ry member foto the church from holding
any county or precinct office whatever
while the act which we publish IIIin ffullsuiltill
ttodayto0 dday provides for their total dis
francadfalf

governor bunns message which ac-
companiedcompancompalednied the election bill when he
returnedbeturned it to the council after sigsign-
ing ltvit is one of the most superficial
and illogical documents we evenyeveryever per-
used and ffromrom the facts set forth in
sheriff homers affidavit is evidently
inlif conflict with his own convictions
hisills statement that there Is no diffdisfran-
chisement

ran
chi fforor those who prefer the law
of the land before indulgence in crime
and Balacitysalacity is rich in tild face of the
fact thaithat the vast majority otof
tho it11 proposes to

to political serfdom ireare guilty of no
offenseoffence of any description except that
prescribed by the iniquitous law be-
longing to an unpopular organization
apostapostasytasy fromirom which Is made the price
of political privileges we hope that
the people whose filibertiesbertles are assailed
will never be on unequalan equal plane of asso-
ciation and action with the infamousperverters of republican institutions
and invaders of morality to which
governor bunn has allied himself
stichsuch a condition could not be broughtbrouglit
about without the peaceful law abid
ing situation of the settlements of lat
ter day saints being brokellbroken up by the
introduction of drinking dens and
houses of prostitution the mes-
sage itself Is a piece of0 super-
fluity performed to give him
favor with the antlanti momon bigots
had this not been hisbis ulterior pur-
pose he would have simply signsignededthethe
bill instead of making iia paradearade in
documentary form 1which neithertl added
to nor took from the measure a hairs
breadth I1

mr homershomera affidavit shows up the
character of gov bunn in one of its
phases but still anotherer not touched Is
the gross conduct of which he is hauhab-
itually guilty including drunkenness
and other doings that render him a
nice regenerator to talk about indulg-
ence in crime and salacity 11

no wonder the people whose liberilber
ties are so oppressively assailed peti-
tioned for annexation to utah of the
counties where they reside the
reason Is obvious the condition
already exists in idaho which the
same class of enemies of popular in-
stitutions here would delight to see
established in utah they have been
worworkingkingklug to that end with vigor that Isls
worthy of a better cause but as yet
have onlyduty been measurably successful
they I1feeleel that any situation would be
safer and botterbetter than that which is
threatened inthein the territory north of
us yet in that petition those who
prayed the legislature farforthethe boon of
banishment from a territory where
they are deprived of the most com-
mon rights of citizenship could not
help expressing in connection with
their request their unmeasured con-
tempt for the majority of the body they
addressed under the circumstances
this expressive blurt of indignation
waswag quite excusable and showed a rare-
freshing absence of any attempt at hy-
pocrisy in the hope of painingraining a point
thch ptPpetitiont received no constconsiderationderation
whatever as might have been antici-
pated

for want of space the election bill
referred to does not appear in the
semiweeklysemi weekly ordr weekly issues but the
more striking of its sections have been

ly published in this journalpreviouslyEDUeddD D N

LECTURING ABOUT THE
MORMONS

wr leamlearn from the chicago newshews that
a rev A of cedar grove
wis is lecturing in the great city of
the northwest on the subject of nine
days among the mormonscormonsMormons from
the brief synopsis that is given of the
lecture it would seem that the reverend
gentleman has nothing very bad to say
about the much maligned people 0
whom he presumes to speak indeed
the impressionion which he formed dur-
ing imlonin- hhis nine days visit seems to have
bebeenen rather favorable thanithan otherwise
heile has evidently not shut his eyes to
everything that is good among the
mormonscormonsMormons and determined to be-

lieve namingwalling in their ffavoravor and though
we cannot endorse all of his
signs he deserves credit for manifest
honesty of purpose hisills appre-
hension as to the ffuture danger from

mormonism Is in a political rather
thanthana a social or moral sense and itif
others who are in the habit of express-
ing fear as to the growth of mormon-
ism were as honest asa he is they
would say the same it is the old old
feeling if we let him thus alone all
men NViiiili be live on him and the lioito
mans shall come and take away both
our place and nation

thosethese who annaffaffectact horror at the prac-
tices of the mormonsMormons and express
fearonfear of contamination with them are
densely ignorantign rant of the true charactercha
of that people or else they are rank
hypocrites and an investigation of the
facts woula generally prove the latter
to be the case

what mrnr says about the
latter day saints taking pride in a
numerous progeny though it may seem
strange to people imbued with mal-
thusian ideas which means a con-
siderablesiderable proportion of the people of
this as well as other nations is never-
theless greatly to the credit of the
saints and willyell be considered sosd by
every thoughtful and pure minded
reader

mr said of his visit to utah
that

he found the mormonscormons of salt
lake city the most quiet and orderly
people with whom nelie had evarever min-
gled he considered theIrsystem the
most perfect as to organization but
thought it entirely a money powerevery one of them contributed one
tenth of his substance to the priest-
hood besides contributing to building
emigration and other funds one
fifth of aliall the mormon population of
the territory held office either of honor
or emolument the chief danger thecountry had to fear from mormonism
hehd thought was that when the territ-ories in which ther lived became
states this people would hold the bal

1 ancowo 01 power and thus control


