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BIGAMY

THE TUCKER EDMUNDS BILL

in the house of representatives
august 5 1886 mr bennett from the
committee on judiciaryciary submitted
the following views of the minority
which were referred to the house
calendarlendartea and ordered to be printed
to accompany bill S 10

the undersignedundersignerundersigned regret that they
jeannot agree with the majority in their
report oion senate bill no 10 nor give
their assent to some of the provisions
otof the bill which has been reported as
a substitute forthalfor that measure there
is a misapprehension of the historical
facto usos we understand them this is
not surprising in view of the intense
feeling almost invariably displayed in
the discussion of the so calleck mor-
mon problem for nearly half a cen-
tury localfocal and general agitation of the
mormon question has excited a degree
of warmth which is not creditable to
tilethe good sense of our people or to our
statesmanship religious problems
are always vexatious and in dealing
with them legislators are liable to be
influenced by their preconceived no-
tions and always in danger otof being
led astray by clamor

ititisis not necessary to discuss the na-
ture of the faith of these people that
is not the province otof legislators
happily for our fathers and for us all
matters of religion were by our or-
ganic1c law left to the domain of thefaindividual1i vi dual conscience

it is admitted that outside theahe belief
in polygamy and its practice the mor
mons have all the virtues and few of
the vices of other communities the
work they have accomplished in re-
deemingdeemin g a desert and makingra akine it tto0
bbloom as the rose speaks lor itself
we regret that the majority should
have instanced the occurrences of

because we believe that they did
rotpot reflect entire credit upon our rul-
ers at that e thath precaution 0off
having an investigationlives ignation made by rella
oleale and unbiased men who would have
avoided an expensive and unnecessary
expedition simply in
demonstrating the family of the
charges which hadbad been wade against
the mormonscormonsMor mons

the organization of the state of des
eretcret is represented as a purpose on the
part of the mormonscormons to establish an
independent government the fact
neglected to be stated that application
Nwasas at once made for adadmission into
thehe union is a sufficient refutation
here were more than twenty thousand
people who had been ignored by ane
general government the necessity
lor some sort of government was im-
perativepera tive it was criminal nor
evidence of ambitious intentions to
form a provisional government it
was not so regarded thelbythen by the feder
alauthorities or brighamatu young
would not have been made governor otof
the new territory

it was not unnatural that a people
who hadbad been driven out of missouri
and out of illinois and who had made
an unparalleled journey of more than
2000 miles to find new homes should
seek to strengthen themselves against
those who might follow and seek to re-
new the old strife they had sought
aadand found a new abiding place in a
new land water and timber were
precious was it an evidence of dis

to the government that these
people endeavored to conserve for
themselves and their posterity two
such essentials itIL may have been
grasping and ungenerous unfortu-
nately human nature has never yet
been entirely reformed by any religious
creed or teaching 1

it is puerile to insist that this 11littletle
community could have at any time seri-
ously menaced our republic it is
positively childish to insist that there
Is nowdo w or ever can be any danger to
our civilization or our institutions
froin the exertions of the mormon peo-
ple we refuse to dignify with so much
importancefm a sect that all told in all
the world numbers less than two
hundred and fifty thousand i souls
whose beliefs are soBO directly antagon-
istic to the intellectual tendencyJen dency of the
age and whose practice of polygamy
is so repugnant to the notions of
europeans indand americans

the practice of polygamy is an evil
which we desire to see eradicated we
yield to none in our condemnation of
this offense which has been made a
crime by our laws these laws de-
prive polygamistsisis of the right to vote
to serve as jurorsjabors and to hold office

it matters not that they entered into
the polygamous relations long before
they were made criminal the penalty
of disfranchisement and dis-
qualification is imposed tilethe
offense of unlawful cohabitation
created by the act of congress ap-
proved

dag
march as construedconstrue by

the court of last resort can be con-
structively committed and persons
who were only guilty ot constructive
cohabitationare nowdow in the pepeniten-
tiary

ten
moreover the offense has been

held to be continuous and the courtscoulta
allow sesegregatedlegated indictments torfor such
periods of time as the district attorney
sees fit to subdivide the past

so far as the guilty are concerned
there seems to be no undue clemency
shown they maybemay be fined to the ex-
tent of all their worldly possessions
and imprisoned for the balance of their
natural lives there has not bees a
single failure since an effort toll enforce
these laws was made to indict and con-
vict an accused person therehere can
therefore be no necessity for additional
legislation incani ng the power of the
courts or of creating new rules of evi
debbe

it does not appear that there has
been any lucreasecreaselaiu of polygamous mar

hl

biages on the contrary the evidence
of the utah commission shows that so
far as they could learn no such marri-
ages hadbad occurred in Territorythethel dur-
ing the year 186518 the statistics which
ththeyey gwgive disclosedisclose moreover the fact
tthatht bolgpolygamymy has never been in uni-
versal practice among the mormonscormonsMor mons t
it I1is undoubtedly true that a large ma-
jorityty of the mormonscormons hold that kneir
so called revelation on the subject of
polygamy was not mandatory outbut per-
missive whatever the power and in-
fluence of the mormon church may
have been it has never succeeded with
impressing its adherents with the be-
liefimpressing
lieimy that polygamy was essential to sal-
vation it is not reasonable to susup-
pose that thistais majority will caturannanaturallyturaN
grow and that if do
not interfere the minority will soon
disappear there is no difficulty in
enforcing the law the overcrowded
pepenitentiarytiarz in salt lake city attests
ththiss fact therhe penalties are sufficient-
ly severe deprived of the right to
hold office to vote to serve on jurjuriesies
with the certainty off swift and vigor-
ous punishment following even con-
structivetive offenses what motive can
there be for monomonogamousamous or for un-
married mormoncormonsMor mons to offend against
the laws already provided

there can be but one danger that in-
temperate zeal onanthethe part of those
who enforce the law may excite a re

intemperance which will con-
vert mormonscormons into religious zealotszealous
and saper induce a desire for martyr-
dom the legislation proposed by ththee
original senate bill and by the substi-
tute reported by tuethe majority
is in our judgment calculated to effect
something etat this kind it is unprece-
dented inthein the united states and for
severity can only be compared wita
the nonconformistnon conformist laws of great
britain or the blue laws of connecti-
cutcat

the specific objections we de-
sire to submit to the bill begin with
section 3 reportreportedid by the majority of
the committee this section as we
believe invades the personal rights
attacks and overthrows the personal
security of the citizen this provision
of the bill empowers the officers
named therein to arrest a citizen upon
ex parte affidavits and iLuimprisonprison indefi-
nitely unless released on bail it con-
tains no provision for- a liearihearingDg on
the grounds of his arrest it does
not specify any terms nor generally
the facts chien I1 shall be deemed
sufficient if proved to auth-
orize tilethe imprisonment of the cit-
izen nor does it require that any facts
shall be stated in the affidavits upon
which the imprisonment is made the
party imprisoned is not permitteddermitted to
controvert the ex parte affidavits and
by disproving regain his liberty
nor can he show that the affidavits are
maliciously made against him and
thereby secure his release the only
requirement otoi the law is that hyvotwo
citicitizenszeus shall swear that in their opin-
ion there is good reason to believe
that the person I1 imprisoned will 11un-
lawfully

1I-

Tfail to obey a subpoena thishis
rule of procedure is arbitrary anoma
lous and unheard of Itisit is oppressive
without a precedent and capable ofaf
great abuse and is not justified by the
constitution A general warrant for
arrest is insufficient sanford vs
nichols 13 mass

the facts justifying must liehe first
stated and ascertained and after the
arrest and before imprisonment aan
opportunity must be given the person
dealt with to be heard otherwise
the person so imprisoned is deprived
of his liberty without due process of
law this section may be used to cor-
rupt a witness byy restoring him to
liberty after imprisonment on condi
tion that he will swear as the party
causing his arrest desires it impris-
ons for contempt when no contempt
has been committed and denies a
hearing on the alleged grounds of his
imprisonment and makes hisbis release
only possible by giving bond and for
that reason among others is vicious
bradley vs eisher
section 6 is useless inasmuch as

there are no such laws as are therein
denounced

section 7 annuls certain laws con-
ferring jurisdiction upon the probate
courts of utah this provision judged
by the doctrines bf the report of a
majority of the committee is fullfall of
destruction on page 7 of the major
its report it is said

the organicorganic act expressly provides that
all lawsavs passedassad hyby the territorial legisla-
ture shall be submitted to the congress of
the united baates and itif disapproved shall
be null and otof no effect this power when-
ever exercised makes the original law null

not only hereafter but of no effect if
disapproval only nullifies its effect for the
future no force will be given to the laba
words

the doctrine just quoted is asserted
by the majority of the committee to
justify the repeal of the charter ot the
mormon church if the effect otof the
annulment of the laws heretofore giv-
ing jurisdiction to the probate court is
as it is in this majority report declareda re d
to be then the laws repealed are not
only not to have any effect bebereareatteriter
but to have been in the past of no ef-
fect this position if a correct one
overthrows everything that was done
by the probate court while acting un
der the laws which this bill proposes
to annul all disposition of property
all adaadjudications all acts otol said chuicouicobitt
coming within the icove ol01 ithehe laws
annulled are by this bill and under thelie
doctrine of the maoritv report also
auannulled and of ab effect 11 we shall
have something to adyya y af0 f this doctrine
further on

section 11 declares that I1 polygamy
or any polyapolygamousamous associations or
cohabitationtation between the sexes isia

hereby declared a felony what is
any polygamous associations is not

definedded butbat is left open to10 construc-
tion to the courts of utah that it
does not include unlawful sexual
intercourse between parties is evident

the susupremereme court in united
states v cannon U S 17 has
held that cohabitcohabitationaLio D may exist
though there be no sexual intercourse
though the parties do not occupy the
same bed or sleep in the same room
justices miller and field dissented
from this definition of cohabitation
and held that such a construction of
the law is strained and unjustifiable

polygamous associations in this bill
is not synonymous with unlawful co-
habitation but is an incident of po-
lygamy moreimore remote from polygamy
than unlawfuluniawful cohabitation as defined
by the supreme court as above quot-
ed cohabitation may exist without
illicit intercourse polygamous asso-
ciationsciaticlationsons is of a lighter chade of wrong
than unlawful cohabitation and ceucen
templates the punishment otof a person
for countenancing approving or toler-
ating in those with whom he asso
elates polygamy this raises the
question whether it is competent for
congressontress to punish a person for his
associations only it is believed that
no case can be found where punish-
ment is heldheid to be conaticonstitutional where
imposed upon a person not participat-
ing in any degree in an act made crimcam
inal by law latheia the case of the city of
st louis against william fitz 53 mo

it was decideddeel ded that an ordinance
2whichw ich punished an whowh 0

knowingly associated with persons
having the reputation of being thieves
and prostitutes was unconstitutional
one odtheof the judges in passing upon the
easecase said

I1 hold the ordinanceordinance4

absolutely invalid on
the broad ground that its direct effect is to
invade and necessarily destroy one at least
of those certain inalienable rights of the
citizen bestowed by the creator and
granted iby the organic law personalonal lib
ertycity

in the case of murphy v glover 41
mo the court says

it must be admitted that their opinions
and feelings v hen not put forth ananyin any
known acts of resistance to the law belonbelongang
to themselves and cannot withnuth reason and
justice ever lawlawi tilly be punished as if they
were offenses against the lawlav

in state v keys 5 mo 33 it was
held that it was not competentcompeteDL to pun-
ish a person who was present at a
murdermurderander and approved of the samebame he
taking no part in the murder and do
ing no act which promoted it of the
samesama import is beix v pury 67
mo 899

thisT 1 bill howeverhoviever for the first time
in the history of the government pio
poses to punishjanitsh polygamous associ-
ations that this laulanguageguage doescoet not
denounce polygamy is clear because
polygamy is punished as the law nowlow
is with the severityseventy that
it is not limitedhunted to the punishingu shing of
unlawful cohabitation isje
as the law now is both real and con-
structivetruc tive cohabitation are punished by
imprisonment in the penitentiary

polygamous associations then
means something different irom poly-
gamy or unlawful cohabitation
and is a new offense designed to punish
acts which are not included in polpoly-
gamy or unlawful cohabitation vewe
submit that the law already
inflicts punishmentpumpuni upon polygamists to
tilethe limit of constitutional tolerloletolerationration
and that a further punishment of a
person for associations is without
warrant of law or constitutional justi-
ficationfi

section 14 annuls the law incorpor-
ating the church of jesus christ of
latter day saints so far as the samesame
has any legal validity and also annuls
the corporation of the associationab
called the perpetualPerpetugl emigrating fund
companyCoin and dissolves said corpor-
ation this provision which under-
takes to annul a corporation of a pri-
vate character without a judicial hear-
ing in court is justified in the report otof
the majority of the committee on the
ground that there never hasbasl been any
uch corporations that they were void
from tilethe beginning that the state of
deseret had no authority to incorpor-
ate them and that the legislature of
utah had no power subsequently to
confirm them

section ib16 requires the attorney
general to caussecause proceedings to be
taken to dissolve said corporations
mentioned in the preceding section
the1 he status of these corporations as
fixed in the maorimajoritymao ritytv report is tthatbat
then chartersch aiters areaie void ab inirioinitio yet
one section of the bill dissolvesdisa olves them
how any force can be given to the bill
to dissolve a corporation that nvernever
existed the undersignedundersignerunder signed cannot see
tutthe sixteenth section is not content
with the tactfact that toetae corporations
hadbad never had any existence and with
the further jact that this law in terms

them requiresrequites the attorney
cral to dissolve them over again

it to the undersignedundersignerunder signed that this
leglegislationis laLlon can only operate to throw
mointo I1litigationitja0 tiou a vast amount of pro-
perty IBia which the government otof the
united states has no interest and
claims none by this bill and subject
the beneficiaries in said trust and the
equitable owners thereof to the cost
aud losslohs audand vexation of suchbuch litiza
tiodiuntiun without profit to any one
than moseano e participating in such liti

for the prosecution it is
questionable whether the united states
can maintain a suit in a con-
titroversetrooversversy in which it has no
pecuniary interest whatever it has
been repeatedly held in the state ot
massachusetts that the sovereign can-
not intervene by its attorney general
in a litigation in which it has no pecu-
niary interestinte and this is specially so

where the attorney gemeril on three
distinct ococcasionscasious instituted proceed-
ings with regard to church property

in I1 attorney general v the merri-
mac manufacturing company 1114 gray

it is stated
public worship mamay mean the worship of

god conducted and observed under pub-
lic authority or it may mean worship inin an
open or public place without privacy or
concealment or it may mean the perform-
ance orof relireligiousous exercisesr under a provision
torfor or equal right iin the whole public to
participate in its benefits or it may be
used in contradistinction to worship in the
family or in the closet in thiselds country
what is called public worship is commonly
conducted by voluntary societies consti-
tutedti ted according to their own notions of ec-
clesiastical authority and ritual propriety
opening their places of worship and ad-
mitting to their sedgiousious serviaservice such per-
sons anandd upon such terms and subject to
such reguregulationsafonat ions as they may choose to
designate and establish A church absolute-
ly belonging to the public and in which all
persons without restriction have equal
rights such as the public enjoy in highways
or public landings itis certainly a veveryry rare
institution if such a thing can be found
religiousreligions charities otof various denomina-
tions incorporated by special acts of the
legislature or under general laws or as is
often the case consisting simply of a com-
pany of persons associated together with-
out any corporate capacity and holding
their property through the intervention otof
trustees erect buildings and places of wor-
ship consecrate them with religiousreligions cere-
mony and make provisions in them torfor the
dueadue observanceservance of sacraments and ordin-
ances it has certainly been held
in this commonwealth and we do not know
that it was ever suggested that the power of
disposing of the property or of changing5the useinnse in which itittshouldhould be applied did
not remain as absolute and unquestioned as
in the mecase of any other real property

the above case grew out of an atat-
tempt on the part of the state of mas-
sachusetts through her attorney gen
eral to interfere in the matter of
church business and resulted in de-
claringcla that the state hadbad nothing to
do with the matter and had no stand-
ing in court to interfere with the trust
in any manner

in the vasecase of attorney general v
proprietors of meeting house on fed-
eral street boston reported in 38 gray
ppap 48 and 49 a similar question was
raised and decided

the courtiscourt is unable to perceive in ththisa
transaction any characteristics of a charita-
ble foundation to be vindicated by the pub-
lic through the attorney general on the
ground that those who ought to reap the
benefit of it are incapable of vindicating
their own rig lits the court says at
page 49 it is quite definite and certain who
are the persons beneficially interested in
such use and they only could claim its ex-
ecution in a court of justice or elsewhere

A charity which may be controlled by
the government must be a bublic
charity as is said in 2 parry on 11trustsrusts
sec

i

consequently a trust to establish a school
which is notfree but the benefits of which
are confined to particular individuals who
are named in the will is not a charitable
trust and will not bebe regulated by the
courts

seesec 2 parry on trusts declares
where a gift is not a public charity but

to a school that is not treefree and open to the
general public the attorney general cannot
maintain an information or bill so it11

there is a gift or dedication of land for a
church or meeting house to be owned by the
church parish society or by pew holders
who liaahau vested rights and can buethesue the
attorney general cannot sue in his official
capaccapacityity unless the giftI1ift is so public andindividualsindefinite that no individuals or corpora-
tion had the right to come into court tor re-
dress suits to regulate such trusts must
be broughtbroi ight by the parties interested the
church edifices of this country stand in a
peculiar position they are not free I1 open
churches as those wordsworda are used in de-
scribing a public charity they are owned
by societies parishes churches tyustrusteestees or
pew holders and cabbecan be controllercontrol lei6 by thosetewodiesbodies as corporations or quasi corpora-
tions and directed to suchBu chuseuse as they see
fit for these reasons the funds given or
contributed to build these edifices and keep
them in repair are not funds given for pub-
lic charitacharitable blusesluses in the legal sense

we submit that CuDcongressgress has reached
the limit of ats authoritythorgy when by law
it repeals the act of incorporation
property belonging to a corporation
tilethe legal title of which was in the cor-
porationpo ration is the property of certain
beneficiaries for whose exclusive bene-
fit the corporation held it and
the united states cannot in-
trude itself into a contro-
versy in which it is not interested nor
can it be authorized to take charge of
a leai controversy between private
partiesart ies to the extent that it may
litigategitig ate the interests of individuals to
thhac extent it deprives individuals of
thehe right to litigate for themselves
and to that extent is a usurpation of
power

section 18 deprives persons creating
a religious trust for private purposes
of the power to appoint trustees arad
manage such private trusts and sub-
mits the appointment of such trustees
to a court this section should cer-
tainly be modified so awoagro permit the
beneficiaries to samename to the court the
trustees they desire to have appointedappointed

the scope and purpose of ototherer sec-
tions of tilethe bill overthrow the right of
self government in the territory of
utah and make a special government
for that territory this special action
of congress in suspending the right of
local self government can only be
justified if justijustifiedtied at all because
there are some twenty fivetive hundred
maie persons in the territory out of
a population of a hundred and eighty
thousand who in times past have com-
mitted polygamy A different govern-
ment is to be given to the territory of
utah from that which prevails inia all
other territories of the union bee
cause of this fact we submit that
the right of local self government is of
ireatgreat sanctity to the people and its

suspension or overthrow justified
because a few people in a given
tory violate the law

section 25 deprives all persons of the
right to register and the right to vote
who do not swear that they are not
polygamists or associates otof
mists or do not unlawfully cohabit no
such bw is in existence anywhere else
within the territory of the united
states it thisthiS provision be constitu-
tional is it wise Is it sound policy to
require a personperso to swear before he
can exercise the right of franchise
which has heretofore been assumed
one of the most valuable privileges of
a citizen that he is not an associate of
a polygamist this oath will operate
as the undersignedundersignerundersigned believePe lieve to exclude
personsdersons who have committed no crim-
inalinal act against the of the united
states it leaves open for construe
tion what is meant by an associate of
a polygamist and furnishes apparent
authority to a corrupt returning board
to exclude every person who belongsbelon s
to the mormon church from the
to vote if this tois the design and ob-
ject of this bill it should be candidly
and openly stated and not left in ob-
scurityity

itif it is not the purpose and object of
the bill to exclude all those who belong
to the mormon church from the right
to vote then it has no place in the bill
and those only should be excluded who
are legally responsible for acts for-
bidden by law to be done if this bill
operates to exclude persons from the
right to vote because they sympathize
with parties who have violated the law
or because they mentally approve of
polygamy0olygamy then the law is extending
rtits punishment and force into the
dominion of feeling as distinguished
from the dominion of conduct and itis
condemned by every principle of our
jurisprudence no one can be lawfully
punished or excluded from any politi-
cal privilege in this country for hisbis re-
ligious or other associations

the law of 1882 as it now stands
punishesulishes every phase and aspect of
bigamybigamy polygamy and unlawful co-
habitation with penalties which out-
strips ip inia severity those imposedased upon
aayW similar violators of thethe law in any
part of the union the law as it is
now construed does not permit the
father of an illegitimate child or the
husband of an unlawful marriage to
support the child or wife but makes
such support sufficient evidence of un-
lawful cohabitation on the part of the
husband such persons are now ex-
cluded from the right to vote sit upon
a jury or hold office the corpora-
tions which are dealt with in this bill
are declared by the bill itself to be un-
lawful and by the report of a majority
of the committiecommittteetoto have no legal ex-
istence abatewb ate the united states
has no interest in any property of any
kind belonging to anyny of these corpo-
rations why oppressive proceedingsproceedproceedings

inTsshould be beunbegun that vir resresultuit iiiTA

waste and destruction of private pro-
perty in which the government has no
interest the undersignedundersignerundersigned cannot see
why criminal punishment shall be ex-
tended to conduct neverdever before in the
history of the government made crim-
inalenallsIs inexplicable there is no evi-
dence before the committee that the
administration of hebe law as it now is
itis impeded in any way whatever it is
established before the committee that
the law is being executed and enforced
againstainest the persons denounced by law
anandaad in the opinion of the undersignedundersignerunder signed
the lawlaw as it now stands is sufficientlelent it
criminal punishment can accomplish
it to remedy the evils of polygamy
complained of in utah

R T BENNETT
PATRICK A1 COLLINS
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time profitably spent painful aeac
eident eteetc

LALAKETOWN rich county
nov 27 1886

editor deseret news

the seeming disadvantage of our
rigorous winters is veryverr greatly offset
by the fact that while theafie frost and the
benow is with us much intellectual and
spiritual labor is performed ourur sum-
mers are so short that sabbathsSab baths are
about the only days we can in any sat-
isfactoryis degreedecree seek the bread of
litelife the six days are used long and
bard iuin struggling for the bread which
pe risbeth but during our winters we
navehave a great deal of time which ww
may 9asoso disposed use iuin the culture
of our windsminds lain useful knowledgknowledgee

this winter has opened wellinwell iniu the
way of profitable instruction presi-
dent wmwin budge and some other lead-
ing elders have just completed a mis-
sionary the various wards
of the stake Ttheyey visited and held
meeting with us on monday night
last our meeting housebouse was
densely crowded at the appointed
hour the discourses delivered were
grand in their old tithetime gospel sim-
plicitycity and there was a power manl-
iest

mani-
fest that must have penetrated the in-
most recess of every heartbeart never in
the history of our ward have we en-
joyed better or more richly and divine
ly inspired teachings the party com-
pleted its labors by holding forth in
woodruff and randolph on tuesday
and wednesday judging from our
experience it is satsatee to say thatatthethe
labors of these men of god will be
greatly appreciated throughout our
snowboundsnow bound vallvalleys01

our first ball elofor the season held
friday night was well attended and
a good social time was the result


