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presumptions of the law are all to
the contrary and in the absence of
any showing te that effect he must
be presumed to have participated in
the finding of the indictment and
to have formed atian opinion as to the
guilt or innocence of the defend-
ant it might be possible also
even if the juror had formed
an unqualified belief of the
defendants guilt from the evidence
submitted to the grand jury to
change that opinion by evidence at
the trial if he were a man of can-
dor and intelligence but the de-
fendant has a right to be tried by
an impartial jury A juror who
acting on hisbis own oath as a grand
juror and upon the sworn testimonymouy
of witnesses has already formed an

astoas to the defendants
and has solemnly accused him of a
arimecrime should not be deemed an
impartial or proper juror to
try him having served on
the grand jury which found
the indictment and having
formed or expressed an unqualified
opinion or belief that the prisoner is
guilty or not guilty of the offense
charged are each a ground of chal-
lenge to a juror for implied bias
comp laws 1888 vol 2 seesec

subdivisions 4 and 8 and where the
accused properly examines the jur-
ors concerning their qualifications
and they do not answer truly he is
thereby not only deprived of his
right of challenge for cause but
mayalmay alsosobebe prevented from exer-
cisingcist ng his right of peremptory chal-
lenge if in such a case a defend-
antraf without negligence on his part
is denied a new althetrltrial the greatest
injustice might be done in this
case the names of grand jurors did
not appear on the indictment the
law only requiring that the name of
the former should appear and there
was nothing to notify defendant that
the juror had been on the grand
jury that found the indictment nor
to put him on inquiry it estrueis true
if he had searched the records of the
court he would have ascertained
that fact and it would have wenbeen
commendable prudence and dili-
gencegetice to have done so but
we do notnoi think his failure to do so
is such negligence as should de-
prive him of the right to be tried by
an impartial jury especially in
view of the false answer given by
the juror the motion for a new
trial was properly granted

in support of the views above
expressed ibeeee commonwealth vs
hussey 13 mass dilworthDil warth vs
commonwealth 65 american de-
cisionscisci bennett vs 24
wis 57 hayne on new trials
section 45 and cases cited see also
section 64 our attention has been
called to a number of cases where
upon the same state of facts as are
resentedpresented here a different rulingEhasas been made but we think the
weight of authority as wewellI1 as of rea-
son is in accordance with the ruling
nawnow made the ruling of the dis-
trict court is affirmed

when the reading of decis-
ions was concluded P L williams
arose and stated that he desired to
file a claim for fees as counsel for
the receiver in the church case
from november 1888 the claim

is for per annum mr will-
iams has already received 1500 on
this account since the last allowance
made to him

the next action of mr williams
was in regard to J judgesadges zane and
rosborough he presented the
followfollowinging document to the court

in the supreme court of the terr-
itory of utah

the united states of america
plaintiff vs the late corporation
thefhe church of jesus christ of lat
ter day saints et al defendants

theafie undersignedundersignerunder signed attorney of the
receiver in the above entitled cause
in connection with his application
herewith filed for an allowance as
counsel fees hereby objectsacts to
the honorable charles 6 zazanene
the chief justice of this cacourtu at
taking part in the considerationconsiderateon
of the question of said allowance
for the reason that on a previous
occasion he was counsel in certain
matters connected with this cause
and involving the question of com-
pensationpensa tion of the undersignedundersignerunder signed as
such counsel and that as such at-
torney the said charles S zane did
as appears by the records and files of
this court express an opinion dpn
the subject of such compensation
and was as the undersignedundersignerundersigned is in-
formed and believes employed and
paid as counsel to oppose the allow-
ance of compensation to the under
signed herein

P L1 WILMANs
next came these affidavits
in the supreme court of the terr-

itory of utah
the united states of america

plaintiff vs the late corporation
the church of jesus christ of lat
ter day saints et al defendants
TERRITORY OF UTAH I1t sscounty of salt lake f

frank H dyer being duly sworn
deposes and sayssaya that the honorable
charles 8 zane chief justice
presiding in this court was at one
time an attoney engaged in cer-
tain matters involved in the above
entitled cause as appears by the
records proceedings and decisions of
this court herein to which reference
is made for the purpose of speciaspecifyingyingI1

such connection that hebe was as
is informed and believes

paid as such counsel that while so
euengaged he did in open court ex-
press himself in opposition to and
hostile toco the management by this
affiant of his said receivership and
exhibited personal hostility to af-
fiant

affiant further states that he has
reason to believe and does believe
that the said charles S zine isis
biased and prejudiced against him
and for that reason he ought not to
sit take part in consider or decide
upon any questions in connection
with the said cause involving the
actions of this affaffiantlant as such re-
ceiverbeiverBr

FRANK H DYER

in the supreme court of the terr-
itory of utah

the united states of america
plaintiff vs the late corporation
the church of jesus chchristrist of
latter day fialuts et al defend-
ants

TERRITORY OF UTAH 1

siltS lake county ja
frank H dyer being duly sworn

deposes and says that he has rea-
son to believe and does believe that
joseph B rosborough heretofore
aalappointedhinted examiner by this court to
inspect and report upon reports and
sections of affiant as receiver in the
above entitled cause is personally
unfriendlylf hostile and prejudiced
against the affaffiantlant that formerly
and until about two years ago this
affiant and faid rosborough were on
very friendly terms and that about
that time for some reason unknown
to affiant and continually since the
said rosborough has shown a con-
tinual hostility and unfriendliness
to affaffiantlant and since that time has
not spoken to affiant or recognized
him even when casually meeting

that neither affiant nor his coun-
sel were present in court when the
said appointment was made had no
notice thereof and no opportunity
to nake known to the court these
facts previousoue to this time

that in view of the aforesaid fact
affiant respectfully submits to the
court whether the said rosborough
ought to bybe continued in said office
of examiner

FRANKfranic H DYER
both of the affidavits were sworn

to before H 0 MemcmillanMillan clerk of
the third district court

the judges looked at each other
and a frown came over judge
zanes countenance

mr varian said he would like to
be heard on these subjects and was
informed that written suggestions
would be received from him

the court then took recess till this
afternoon when the argumentsargumenti in
the case of the SocsocietiesSocieletletie des mines
etc vs BR mackintosh were taken
up

rosborough REMOVED

djust at the adjournment of the
territorial supreme court at on
saturday july there was en-
acted another little scene in the suits
for the confiscation of church pro-
perty tbthatat there has been an an-
tagonism between chief justice
Zbauezauean and receiver dyer is a matter
of public record and when the last
order was promulgated for the re-
ceiver to report and judge ros-
borough was appointed tot examine
his accounts it was generally ac-
cepted as98 a fact that there would
be an effort to overhaul the recei-
verver this conclusion was arrived
at from the knowlknowledgeefte that judge
rosboroughBosborough and mr dyer were not
on terms that caused them to fall oo00
each others necks and weep for joy
at the meeting on the contrary

they never spoke as thetheyy passed
by though the reason for their es-
trangementtrangement was not made public

when judge rosboroughEoa borough made
preparations for an investigation of
the receiversreceiver account last wed

it was intimated that the
inquiry would be far reaching
the order authorizing it was broad
enough to cover the whole neldfield
even to a revision of the evidence
taken onaon a former occasion whetwhen
certain school trustees judge gruelane


