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washington 2020 inrn the

remo court no 0off 1878
union pacific railroadrailBall road company

vs united States appeal
from the court of claims and no

72 of 1878 central pacific railroadcompany etot aal appellants vs
ablert gallatin appeal from the
e J court of the united states
forlor the district of columbia these
asesusesoases both of which involve the

of the pacific
railroad act of may 7 1878 known
tsa act were decided
und decisions announced on the
last monday of last term but ow-
ing to tliethe great pressure of business
neitherr a majority of the court nornon
of the justices who dissented were
irble tto prepare written opinions in
time to be delivered when the de-
cisions were rendered opinions
haehavaa since hehowevermevermover been prepared
mdtind wore delivered this afternoon
0blet justice waite read the opin-
ionon of thetho majority of the court
sustainingustaining the constitutionality 0of

i he act in question and didissenting
upopinionsinions were delivered by assoil
utes bradley and
opinion of tiiethe chierchief justice which
deals especially with the case otat
the union pacific lais in substance
ns1113 follows

the precise point to bobe determin-
ed in we opinion of the court is
whether a statute which requires
tilethe company in the management
of its affairs to getset aside a portion of
its income as a sinking fund to
meet iiaits subsidy bonds and other
mortgage debts when they mature
deprivele the company of its proper-
ty without due process of law or
in any other way improperly inter-
fereseres with its vested rights the
court holds that a railroad company
is subject to legislative control BOso
far as utaita business affects public
interests that by the reservation
contacoutacontainedined in the chartering act of
1862 and 1864 congress retains full
power to make such alterations and
amendments of the charter as come
within the just scope of legislative
power in so doing it cannot undo
what has already been done nor
unmake contracts which have al-
ready been made

but it may provide for what shall
bdba done in future and may direct
what prepapreparationtation shall be made for
the due performance ol01 contracts
already entered into in jesajeaa than
twenty rears from the present time
there will become due from the
union pacific company about 80

secured by first and aubilsubsidyidy
mortgages besides capital stock
xerepresentingpresenting more with
the exception of the land grant
little if anything excepting the
earnings of the company can be
depended on to meet these obliga-
tions when they mature these
earnings the company after paying
interest on its own bonds has been
dividing from time to time among
its stockholders without laying by
anything to meet the enormous
debt which is so soon to become
due thus the stockholders of the
present time are receiving in the
shape of dividends that which those
of the future may be compelled to
lose the united states occupy
towards thibthia corporation a twofoldtwo foldfoid
jeXelation that of sovereign and that
of creditor in their relation of
sovereign it is their duty to soesee to
it that current stockholders do not
appropriate to their own use that
which in equity belongs to others
A legislateleglegislativeislat vo regulation which does
aiojiono adramorethant din require them toVs bubisubii

mit their just contributions towards
the payment of the bonded debt
cannot in any sense be said todeto de-
priverive them of their property with-
outlut due process of law

the court holds therefore that
thetho legislation complained of may
be sustained as a reasonable regu-
lation of the affairs of the corpora-
tion and of the interests
of the public and corpora tomatona it
is also warranted under the author-
ity by way of amendment to change1

or modify the rights privileges and
immunities granted by the charter
the judgment of the lower court
is affirmed

11

from this decision justices
strong bradley and field dishdIssdissenteilt
in long and carefully prepared
opinions justice strong maintains
that the thurman act iaIs a plainlain
transgression of legislative power
thatI1 the government in its con-
tract with the railroad company
laid aside its sovereignty and that
the contract is no part of the char-
ter of the union pacific company
or of the sotsacts of 1862 and 1861 it Is
a subsequent transaction andland the
united states became a party to it

not in itsita sovetsovereigneign character butbat
as a rival corporation with thothesame nightsrights and obligations as aprivate person aldnoand no more butbatwhat does the notact of may fth 1878
attempt to do it doesdocs not purport
to be a repeal of the charter allits provisions have in view the im-
position of additional obligations
upon the railroad company itaitsleading purpose is to take control
of the debtor and seize it for the se-
curityv of a debt which by the
terms ofbf the contract Is not due and
payable for years to come to claim
suchauch a power is to claim theilejie rightnight
to disregard the contract entirely
and to substitute for it Aa different
one without the consent of the
debtor if the united staidslates can
exact now one quarter of the net
earningsot each of thebethese
nies and place it iuIn their tratreasuryasu
they can by the bamesame powpowerfRidand
with the same reason exact the66
whole of the earnings or any prop-
erty equal to the amount of tnthe
debt buchsuch legislative power as
thiathis Is not only not conferred by
the constitution but in effect iais
expressly denied in those clauses of0
the amendment which pro-
vides that no person shall be de-
prived of life liberty or propertypreperty
without due process of law and
that private property shall not be
taken for public use without just
compensation

furthermore it may well be
doubted whether the act of 1878 is
then an attempted exercise of legis-
lative power any statute under-
taking to take property of A and
transfer it to B is not legislation it
would not be a law it would be a
decree or sentencesentences the right to de-
clare which if it exists at all is in
thetho judicial department of the gov-
ernmenternment congress would in buchsuch
a case be trying to perform funct-
ions

func-
tion of a court the creditor be-
comescomes the custodian of the debtors
property and acquires the right to
hold and manage it as fritifftif lt were
his own it is absurd that this is
not practically a radical change of
the relation ci Wneenmeen the parties
established by contract and it is
equally impossible to maintain that
it is not depriving debtors of their
property without due process of
law justice strong concludes
therefore that the adtact of 1878 Is not
only unauthorized by any power
existing in congress bulbut lais an in
trao of the prohibition in the
fifth amendment to thetho consti-
tution

the dissenting opinion of justice
field begins as followstollollows

I1 also dissent from thetho judgment
ofatthethe court in these casebcases the
doctrines announced will in my
opinion create great insecurity in
the title to all corporate property
they in fact declare that the gen-
eral government is under no legailegal
obligation to fulfill its contracts and
whether it shall do so in any case
or not iaIs a question of policy and
not ofduty they also recognize it
as a right to appropriate by legisla-
tive decree the earnings of a cor-
porationporation1ltion with which it deals with-
outt ijudicial inquiry and determina-
tion as to its claim as to such earn-
ing thus sanctioning the exerciseexorcise
of judicial fauctions in its own
cases ludkudand finally they assertasserasset a
supremacy of federal over state
government in the control of cor-
porationsporations of the latter utterly sub-
versive of the rights of the state

after reciting the organization of
the central pacific railroad com-
pany aa45 a corporation of the state
of0 california the resolutions ofat
power made in the companascompanys char-
ter the construeconstructionaction of the roadrondroaeroat
and its full compliance in all re-
spects with its engagements and
the passage odthe thurman act re-
quiring the establishment of a
sinking fund justice field con-
tinues illsit is not material in thetho
view I1 take of the subject whether
the deposit in the treasury of a
creditor of this large sum be termed
payment or by jugglery of words
it be called something else it is
the exaction from the company of
money belonging to it for which
the original contract did not stipu-
late that constitutes the objection-
able feature the act of 1878 makes
a complete change in thether rightsrighta
and liabilities of the company
the purpose however disguised by
specious protests iaja to coerce
legislative decree the payment of
moneys years in advance of time
prescribed by the original contract
that it is unconstitutional in ltv
character as it Is unjust inif the
operation I1 have no doubt what-
ever and I1 have yet to hear any
reasons which heemseem to me even
plausible for its maintenance I1 do
not understand or appreciate that
doctrinedoodoctrinetrino which would ascribe to

the federal government a sovereignright to treat aaas it may choose cor-
porationsporations with which it deals and
would exempt it from that great
law of morality which should bindall governments aaas it binds all indivi duala joto do justice and keep
faith

with regard to thethor invasion of
law upon the rights ototi the state of
california concludes
aaAs follows the central pacific
railroad company iaIs a state cor-
porationporation and in creating it thestate reserved the same control
over it possesses over other
railroad and telegraph companies
created by it it undertakes to

i manage icilinin all particulars regard-
ed for public service

washington 20 A telegram
from general sheridan dated chi-
cago october 19 haghas beenbeert received
by general shermanbhermanShermans which bayssays I1
received your dispatch of yesterday
last night your suggestions in
reference to the columns at
and alamona have to some extent
been anticipated by general pope
general hatch is at and
beyond iaIs a column otat eight com-
panies of infantry and four of caval-
ry there is now being organized
at garland which Is a better point
than at alamosa a column of six
companies of infantry to which
can be added two moiemole companies of
cavalry now at rawlins making a
force of nineteen companies aggre-
gating at least men

general merritt had followed the
hostileshostilesatiles in the direction of buncom

agency aaas hohe has notified
me but turned back on jreceiving
your dispatch otof the had behe
gone on it was my intention to
have supplied him from the south by
his own request there need
have been no fears on the part of
the interior department regarding
hisjils supplies my telegram related
to the pabspass between rawlinsbawling and
white biverriver agency Nwei now un-
derstandderstand this affair in all its bear-
ings and will not give you auyany
further trouble except to send in-
formation as it arrives I1 regret
that Merritt was not permitted to
go on as I1 have not the slightest
belief that ouray can deliver up
the murderers I1 fear valuable time
will be lost after your dispatch
of the I1 directed crook to send
to the white kiverriver agency sup-
plies

u
in before deep

snows come on and will aaas
bumesume the risk of keeping merritt
with hisbis present force at that point
to await farther developments I1
understand the country perfectly
well my lastlost summers trip gave
me a very fair knowledge of the
country in the vicinity otat los pinos
agency andandaud south of that place

secretary Schurz has todayto day been
asked by many persons whether he
thought the dispatch of general
sheridan to gen in
which the former speaks of gen
merritts command as being tied
up and sold out was intended to
reflect on the interior department
in response to this question and a
number of cognate inquiries ad-
dressed to him by representatives
of the associated press I1in an ex-
tended interview todayto day the sec-
retary made the following inter-
esting statements with which are
given letters therein referred to

I1 do not see how gen SheriSherid anesdans
telegram can reflect upon this de-
partmentpartment nor do I1 think bibbis dis-
patch was intended fortor publication
but since it has been published and
disposition of troops has been made
known the rest of the story may
properlyproperly accompany it

when gen merritt was still
supposed to have fonionfoughtg t hlllhis way
through to white riveelverr agency I1J
instructed gen charles adams
not the peace concommissioner butbu

a special agent of this department
on temporary service chosen on
sioaioaccountcount of his ability and intimate
acquaintance withute chiefs to
proceed to los pinos agency to
strengthen chief ouray in his
friendly attitude in case the
refusrefulalsial of the government
to stostopp troops produced ex-
citementcitement among the loalos pinos
utes he was to assure all in-
dians within his reach that the
troops were bound to force their
way to the white river and de-
stroy

de-
troy all resistance and the longer
the resistance lasted the worse it
would be for the indians on the

we received information that
the utes had disappeared from
white river and that gen mer-
ritt had proceeded to the agency
without resistance and had lostjost
sightBight of the hostileshostiles I1 then in-
structedted general adams to ascer-
tain the whereabouts of the white
biverriver hohostileshoatstilesileslles to summon them to
burrensurrenderdeadep or use every possiblepospoesiblesibie en

deavorsdeavoratoto induce peaceable utes
to give themselves up and to put
himself inn communication withgen merrittmenuen liblit and give him all the
information he had together with
hisbis opinion of the condition of
things

these didpatchesdispatches were communi-
cated by me to gen bherman be-
fore they were sent on gen bher-
man communicated them to gen
sheridan and gen merritt was ad-
vised tdiff give credence to what gen
adams might tell him as he had
theibe confidence of this department
these are undoubtedly the dis-
patches referred to in gen sheri
dans telegramsgen sherman evidently did not
think that by these instructions
which were intended not to arrest
but facilitate and aid gen merrittmerrittas
movement in securing to him in-
formation which judging from
his own report he could not other-
wise obtain were calculated to irtletie
up and sell out troops under the
command of gen merritt itif he
hadbad thought so he would undoubt-
edly have said to me before send-
ing them onnoil to gen sheridan asgenglen sheridan might have said so
before communicating them togen merritt when gen sher-
man four days afterwards had re-
ceived dispatches from gen sheri-
dan published in the newspapers
ileho dressedaddresseda to me the following
letter which is additional evidence
that hebe down to that time hadbad not
understood my instructions to the
special agent of this department to
stop any movement

0 S ARMYamm
washingtontonItonj J 0 oct istra

monynouon aarl schurz secretarySecretarylary inte-
riorhors washington D C

dear sir I1 have a telegram
from gen sheridan baying helym basbaa
a message from gen merritt to the
effect that to punish the hostileututesea he would on the fastlastimove from white biverriverbver for grand

and losloa pinos agency butgen sheridan supposes that before
startingstalling gen merritt will have
received my dispatch of october

notifying him of the appoint-
ment of special agent adams and
to be governed by his instructions
do you want gen merrittsMermenritMa force of
about 1000 eiensien to be at white
rivet or at LOBlos pinosplum agency

a must determine this
fuestionuestion and aaas the interior ze
artmontart mendment has charge of the uteuter

Indindianslaue and the military laIs acting
to support the indianinolan bureau in its
management of thibthia tribe of in-dians L beg of you to inform me
whether you prefer that this mili-
tary force shallshmil be at losloa pinos
agency or at white riveryour obedient servantservants

VV T sherman
I1 received thisthia letter on the even-

ing of the and the same even-
ing visited general sherman at bibbis
house fori the purpose of ascertain-
ing what he meant general sher-
man explained to me the difficul-
ties general merritts command
would have to encounter in cross-
ing the high mountain range be-
tween white riverelver and los pinos
without anyuny wagon road the pos-
sibilitylity of being snowed in etcand
also that another force could be
concentrated in a short time at
alamosaAlanlosaiosa to accomplish all that was
necessary without finding sucheuch
difficulties in the way

the expression of0 his views was
of course satisfactory to me and I1
left general shermanbherman with the
understanding that IsI1 in this sense
would officially answer his letter
on the following morning which I1
did and here is the answer

department of the interior
washington DODC oct

general in reply to your letteryeryekyesterdayerday referring to general
dispatch in which he

expressed apprehensions aaas to
difficulties likely to attend a move-
ment of general merritts troops
across the mountain ridge between
white biverriver and los pinos agen
clesoles which diadladispatchpatch you communi-
cated to me in fullfall at our interview
subsequent to the receipt ot your
letter I1 have the honor to baysay
that gen charles adams a special
agent of thia department will prob-
ably reach loslios pinos agency todayto day
or tomorrowmorrowto Asahyouyouyoa know hebe Is
Instructed to aascertain if possible
the present whereabouts of the
white riverbiver utes and succeeding
in this to useube every effort with the
aid of chiet ouray to bring about
their surrender I1 may have a
telegraphic report from him by
wednesday next it will probably
then appear whether that surren-
der can be accomplished without

the assistance of a considerable
body of troops eror not in the mean-
time I1 fully agree with the opinionyou expressed at our interview lastnight that gen notat present undertake a hazarhazardousdousdoua
march across the mountain divide
buubut remain at or near the whiteriveriver and that another body oftroopscoops be concentrated at alamosaalamona
to0 act as the condition of things atlos and the southern uteagency may requiterequire

I1 shall without delay inform gen
adams of the instructions tele-
graphed by you to gen sheridan
lastjast night and direct him to put
himself in communication not only
with gen merritt as ordered be
fore but also with the commander
of the forces at Alamoaa keeping
both these officers fully advisadvisededofedorof
the situation otat thingsvery truly your obedia servant

C SCHURZ decsyto gengeu IV T sherman united
stalesstates armyaimy

from this it will appear thatthere has been no disaccord be-
tween gen shermanbherman and myself
that there were no instructions
from me to stop Gen Merritts com-
mand that necessary information
to be procured of my agent will
probably be on hand before the
force assembling at alamosa will
be ready for action audand that gen
Sherl dansdana remark about the itletle
luging up and selling out of gen
Iderrittsmerritts command while it gave
expression to his feelings concern-
ing the difficulties eurBurroundingsurrounding
those troops cannot be heldbeld to any
actactionfonlonion on the part of this depart-
ment

losiros pinos colorado 17 via deidel
Norte 20 A runner hawf just ar-
rived from the boutSoutsouthernbouthernheruhetu ute agen-
cy with a letter ffromromtam page to Fstan-
ley dated the leth dinst with in-
formation that another alldayall day
council was held by the chiefs of
the southern utescites allail were
ed and desirous ofat peace and ieze
quested that a runner be sent re-
newing the assurances already
given twenty four chiefs and
head men wewere presentrepresent the in-
diana

in-
dians of this agency are all en-
camped around guraya house not
one report in fifty has a particle of
truthcruth and the facts are exaggerated

reason the women and
children wreare satesale but probably willnot be given up till after matters
are arranged battie peace commis
missionSIOn expected here in a week
rom washington

CAMP onox WHITE RIVER three
miles north totlot agency coloct 17 ciavia rawlingsEavlings wyo
oct SO20

this afternoon gen merritt and
command returned to thisthia
orders from washington being to
suspend operations against theutes and avaltawait orders either atwhite or bear biverelver aaas negotia-
tions fer peace are in progress it
being understood that the hacastilesstiles
have agreed to surrender the war

engaged in the late depreda-
tions it Is probable that the com-
bined commands of henitt and
gilbert will remain for the present
at this point although nothing de-
finite laIs known as to their future
movements in the event of peace
being established it isfar altogether
probable that a permanent military
potpost will be constructed either at
bearbeat river or attheat the agency

bansan francisco 20 the hundred
citizens who left last tues-
day to relieve the settlements of
santa barbara and colorado from
the savagesBa returned on friday
they found the bodies of 10 mexi-
cans eight miles out they had
been killedhilled by indians their wa-
gons destroyed and teams captured
four other dead mexicans and the
body of wmwin T jones killed on
the were found they also
found sundry other mexican ranch
men andaud traders killedhilled by the in-
dians the mostmoat of the hostile in-
diana

in-
dians have left for the florida
mountains and new mexico ma-
jor morrow who is pursuing the
Indiendianindianaugang intends to follow them
across the boundary the victors
had apparently been reinforced by
indians from old mexico

washingtonWashbigton 20 EB I1 mans-
field telegraphs the commissioner
of0 indian offairsaffairs from rawlins
that hohe was in the employ of the
late indian agent meeker sinceaug 1818788 and that he escaped the
fate of the employees by being
senthent a dispatch to capt dodge
on the uituli and awaits at

any instructions the com-
missioner mayway desire to give

maliomatoba ale21 miss martin
daughter of a prominent stock
dealer residing south of this city
WAS found in a senseless conditionconditions


