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court; that Robert B, Chisholm
was one of the persons so drawn;
that at the time of the drawing of
such jurprs, he the said Robert B.
Chisholm did not reside and has
not at any time since resided in
said district or Territory; that he
was net summoned andrﬁfd not ap-
pear to serve as such grand juror;
that on the 5th day of Octcber,1874,
being the first day of said October
term in 1874 of this court, Benjamin
B. Neff, Lewis B. Wilson and
Samuel R. Bennoion, three others of
the said twenty-three persons whose
names were drawn as aforesaid, at
the dmwiug for grand jurors to
serve at said October term of this
court in 1874, were by the said court
discharged on challenge from serv- | 6th day of October, 1874, that other
ing as grand jurors at said term:|jurorsbedrawn,and there were then
that thereupon on the 5th day of |and’ there drawn to serve on and
October, 1874, said court, without | completesaid grand jury the follow-
there being any necessity therefor | ing names of jurors and in the fol-
and contrary to law, ordered other{lowinug order; and the jurors so
names of persons to be drawn to|[drawn were disposed of as follows,
serve as grand jurors at said term; | to wit: Julius Malsch, accepted by
that there in open court weredrawn |said Court as a grand juror; Jesse
Wm F James and on the 6th day of | E. Murphy, ordered to e summon-
Oct., 1874, Julias Malsch, lafayette | ed to serve as a graud juror; 8. W,
‘Granger and Ephraim Mc¢Laugh-
lin, that en the 7th day of Oc%o-
‘ber, 1874, said William F. James,
Julius Mulsch, Lufayette Granger |discharged; Daniel W. Rench and
and Epbraim McLaughlin,togeth- | James A, Cunningham, their
er with nineteen of the persons|names severally ordered to be laid
whose names were drawn at the |aside; Lafayette Granger accep'ed |
original drawing of grand jurors to | by said Court as a grand juror; Wil-
Serve as a grand jury at saia Octo- | liam MeCormick, William C. Lew-
ber term of this court in 1874, were | iz, Edward Eldredge, 'homas A.
impanelled, sworn and charged as|Jauney, William H. Caspar and
the grand jury of said court for| Lucas Livingston, their names sev-
said term; that the said grand jury | erally ordered to be laid aside, and
composed aud counstituted as afore- | Ephraim McLaughlin aceepted by
said and not otherwise found said |said Court as a j(urnr. That said
indictment and the same was not |Jesse E. Murphy so drawn and
found otherwi-e—that this defend- |ordered to be summoned as afore-
ant was not under arrest, nor had |said was summoned on the 6th day
he given bail for his appearance in | of October, pursuant to the order of
said court, to answer the ecriminal |said Court to appear in said Court
charge contained in said indict- |on the 7th day of October, 1874,
ment, nor any other criminal|to serve as a grand juror;
charge at the time the said persons [that he, the raid Jesce E.

of twenty-three grand jurors; that
thereupon were drawn William F.
James, Edward C. Chase, Franklin
Merrill and Samuel D. Sirriue; that
said William F. James being in
Court on the said 5th day of Octo-
ber, 1874, was then called and ac-
cepted as a grand juror; that the
sald Edward C. Chase, Franklin
Merrill and Sfamuel D. Serrine were
severally ordered to be summoned
to appear in said Court on the 6th
day of October, 1874, to serve as

rand jurors, and that on the 6th

ay of October aforesaid the names
of said Edward C. Chase, Franklin
Merrill and Samuel D. Sirrine were
ordered by the Court to be laid
aside; that it was also ordered on the

aside; Nicholas Groesbeck and John
Johnson severally challeuged aud

|

were impanedied and sworn to con- | Murphy, was drawn as aforesaid, |Jj

stitute the said grand jury. And [to serve as said grand juror, before
this, the said Thomas E. Ricks is [ssid Ephraim MecLaughlin was
ready to verify; wherefore, he prays | drawn as aforesaid; that he the said
judgment ot the said iudictment, | Jesse E. Murphy was a qualified
and that the same may be quashed. | and competent juror, that is to say: |
““And ths said Thomas k. Ricks | On the 23rd day of July, 1874, when
for a further plea says that he | the grand list of jurors was made
ought not to be tried upon the said | pursuant to law by the Clerk of
indietment, for the reason that the | said court, and the Probate Judge
persens acting as a grand jury, and | of said Salt Lake County, he, the
who, as sueh, found said indiet- |=aid Jesse E. Murphy, was selected,
ment, were not a legal grand jury, | placed and included in said list;
because he says that William F, | he was then a male citizen of the
James who was one of the said per- | United States, over twenty-one
sons impanelled and sworn as such | years of age; he had been for and |
jury, and acting as oue of the ju-|during the six months and more
rors of said d jury in findiog | next preceding, and bas been ever
said indictment, was not compe- | since the making of said list at the
tent or qualified to act and serve as | date last aforesaid, a resident of and
¥ grand(?]umr; that on the 23d day | within the Third Judicial District
‘of July, 1874, whean the grand list of | of said Territory; he was then and
Jurors was made for the Third Ju- |still is able to read and write in
dicial Pistrict of Utah Territory, | the English language; he has not
'said William F. James did not own | been convicted of any capital or in-
property and pai taxes in said Ter- | famous erime; at the date aforesaid
ritor{‘, nor had he before then, nor | he owned and still doesown taxable
has he singe then owned taxable | property, and then paid and still
roperty and paid taxes in said | pays taxes in said Territory, and
. Territory—that this defendant was |at the time of being so listed as »
not under arrest, nor had he given |juror,and when so summoned to
bail for his appearance in said |serve, as such grand juror, he was
court, to answer the ecriminal|ofiep.ited sound mind and discre-
charge contained Iin said iondiet- | tiou, and was not se disabled in
‘ment, nor any other ecriminal|body as to be unable to serve as
‘charge, at the time thesaid persons | such grand juror; nor was be at any
were impanelled, and sworn to|of the timesaforesaid exemptor en-
constitute the said grand jury; and | titled to be excused from serving on
this the said Thomas E. Ricks is|juries, or on said grand jury; nor
ready to verify, wherefore he prays| was he at any of the times afore-
Judgment of the said indictment, |said subject to be challenged, set
and that the same may be quashed. | aside or discharged for any legal
‘“*And the said Thomas K. Ricks | cause; that this defendant avers
for a further plea says, that he |that the attendance of said Jesse K. |
-ought not to be tried upon the said | Murphy could be and it was ob-
indictment for the reason that the | tained in a reasonable time after
persons,who, actiog as a grand jury | his name was drawn as aforesaid;
of t.hi:%ourt, found the said indict- | that he appeared in said court on
ment, were not a legal grand jury; | the ssid 6th day eof October after
that Ephraim MecLaughlin, contra- | being summoned and before said
ry to Jaw, was drawn, summoned, | Ephraim McLaughlin was accepted
empanelled ancC sworn as a juror of {as a juror as aforesaid, and also
sald grand jury that found said in- | pursuant to the summouns aforesaid
dictment; that he acted with and |in said court at the opening of said
as a juror of said grand jury in |court on the said 7th day of Octo-|
tinding said indictment; that twen- | ber aforesaid, and before the said
ty-three grand jurors were the total | grand jury was empaneled or sworn;
number of grand jurors ordered lo|that he was ready, willing an
be drawn, and accordingly drawn, | qualified to serve as a grand juror
to serve as and constitute the gmnti at said time; that he was not called
Jury for the October term of the | to rerve and did not serve at . ueh;
Third Distiict Court of ("tah Terri- | that he was not challenged and dis-
tory in 1874, appointed to be held in [ charged for any legal or supposed
Salt Lake County, on the 5th day | Jegal cause; that he was neither
of October, 1874; that on the 5th | called nor challenged, and was not
day of October, 1874, there being | empanelled and sworn as one of said
only nineteen of said grand jurors |grand jury; that the said nineteen
80 drawn as aforesaid present, one jgurnranrigina]ly drawn, summoned,
©of the said twenty-three grand ju-
rors drawn as afores:id having
failed to appear, and three others
‘of said t.weut.j-t’hma grand jurors
‘drawn as aforesaid having been ex-
cused and discharged, the court
then and there ordered four addi- | others, were, on the raid 7th day of
tional jurors te be drawn in open | October, 1874, after the appearance

|

and who appeared on the said 5th
day of October in said court, were
not challenged together with the
said Williamm F. James, Julius
Walsch, Layfayette Granger, and
said Epbraim MecLaughlin and no

Crow, his name ordered to be laid |j

of Jesse E, Murphy,empanel’ed and
sworn as the grand juiy of said

court; that said grand jury was
80 constituted and not other-
wise; Jthat they, the said grand

jury, were charged by said court,

and were the persons acting as
such grand jury that found said
indictment against this defendant,
the same was not otherwise found;
and that this defendant was not un-
der arrest, nor had he given bail
for his appearance in said court to
answer the criminal eharge con-
tained in said indictment, nor any

other criminal charge, at the time |

the said persons were empanelled
and sworn to constitute the said
grand jury. And this the said
Thomas E. Ricks is ready to verify.
Wherefore he praysjudgmentof the
said indictment and that the same
may be quashed.

“*And the said Thomas E. Ricks
for a further pleasays that he ought
not to answer or be tried on the
said indictment for the reason Eph-
raim McLaughlin, Lafayette Gran-
gerand Jalius Malsch were empan-
elled and sworn contrary to law as
urors of the grand jury that found
the said indictment; that the per-
sons above named acted a<« mem-
bers of the grand jury in finding
and presenting the said indietment;
that neither of the persons above
named was drawn at the time and
place appointed and notices for
drawing, and when was drawn the
original panel of the grand jury for
the October term of this court in
1874, the term at which the said
indiectment was found, nor was
either of the above named persons
drawn during said term on any
necessity arising therefor.

““And the defendant avers that
he was not vnder arrest nor had he
given bail for his appearance at
said term for the offence charged
in said indictment or for any other
oflence hefore the said persons were
impanelled and sworn as such grand
ury. And this the said Thomas
K. Ricks is ready to verify, where-
fore he prays judgment of the said
indictment and that the same may
be quashed.

““And the said Thomas E. Ricks
fora further plea saysthat be ought
not to be tried on the said indict-
ment, for the reason that the said
indictment is defective for having
or stating no venire in the margin
descriptive of the territorial juris-
diction of this Ceurt within and
over which said jury was to in-

uire and act. And this the raid
Thomas E. Ricks is ready to veri-
f{l, wherefore he prays judgment of
the said indictment and that the
same may be quashed.

‘““And the said Thomas E. Ricks
in his own proper person comes in-
to court here and having heard the
said indictment read, says that the
Third District Court of the Terri-
tory of Ulah ought not to take cog-
nizance of the murder in the :aid
pecified; because, pro-
of the

indictment =
testing that he is not guilty

| same, nevertheless the said Thomas

E. Ricks says that the Third Judi-
cial District of said Territory of
Utah, in and for which the said
court now here is held, was not as-
certained by law until after the
commission of the supposed
der in said indictment specified,
that is te say the said Third Judi-
cial District was not ascertained by
law until the 27th day of Decem-
ber, 1865. And this the said Thomas
E. Ricks is ready to verify, where-
fore he prays judgment if the said

mur- |

jndictment, it is true, is murder.
Bail is not
murder cases as in other cases; but
in my judgment the offence is not
one uniformly not bailable, and [
believe such an accused party to
be bailable in the discretion of the
Court.”

Mr. CAREY. “If the court please
I do not think the ecourt has any
discretion in this matter at all,
Section 21 of the Criminal Practice
Act, page 63 of the Laws of Utah,
reads as follows:

“In all cases bail may be requir-
ed of witnesses, and in all but cap-
ital offences may be taken of the
accused for appearance at time and
place ot trial,”” therefore I do not
think it leaves the court any dis-
cretion in the matter whatever, I
think the statute is fixed there.”

Mr. SUTHERLAND. ‘“The statue
to which reference has been made
simply provides that parties, under
the circumstances there stated,
shall have a right to bail. We do
not claim that capital cases belong
to that ecategory, and the expres-
sion in that statutesimply excludes
them from the list of cases in which
bail may be claimed of right, capi-
tal cases are left as they would be
if that statute did not exist. It has
been regarded everywhere, I be-
lieve, that bail may be taken in the
discretion of a court of general
criminal jurisdiction in this class
of cases, unless restrained by some
positive statute, and provided that
the discretion is reasonably exer-
cised, if the trial cam not be imme-
diately bad, and the proof of the
crime is not positive, nor the pre-
sumption of guilt strong, bail is
usually received. Now when we
consider the date when it is allegea
that this crime was committed,
and the time that has sinced elaps-
ed, it roust be evident to the court
that it is not a case that hasattract-
ed very mueh attention, it is not
pretended that it is a murder
the evidence of which was con-
cealed. All the facts relating to
this homicide were knewn at the
time, and have been known ever
since; the court must bear in mind
also the statutes of limitations;
when everything in relation to the
case is considered itis not one in
which conviction may be antici pa-
ted as certain or even probable.’

MR. CAREY. “[ wish you would
read the statute of limitations you
refer to,”

MR. SUTHERLAND. “Can it be
necessary that I should ibstruct
the Presecuting Attorney ?”

MR. CAREY.“It is absolutely nec-
essary to read that statute; I plead
ignorance.”

MER. SUTHERLAND. ‘If you press
that on me I shall want to begin
with my instructions at an earlier
poirt.”’

MR. CAREY. "I should like to
have the statute of limitations
read.”’

MR. SUTHERLAND. ““T do not sup-
the Attorney to be in earnest
n supposing there is a necessity.”

; IE‘I’R. CAREY. ‘““There is a necessi-
Y.

MR. BUTHERAND. “I will leave
him to inform himself at his leis-
ure, as I have no doubt that, with
the industrious habits for which
he is famous, he will be able to
find all the law applicable te the
case.”

MR. CAREY. ‘“There is no doubt

Third District Court of said Terri- | of that.”

tory now here will or ought to take

MR. SUTHERLAND. ‘‘The only

cognizance of the indictment afore- | reason that he has not already done

said; and that by the court here he | 50 is no doubt the fact that histime

may be dismissed and uischarged,

&e
SUTHERLAND & BATES,

Att’ys for Resp’t.

Z. SNow of Counsel.

Utah Territory }
Salt Lake County.

Thomas E. Ricks, being duly |

sworn, says that he has heard read
the foregoing pleas and knows their
contents; that said pleas are true
in substance and matter of fact.
TaeMaS E. Ricks.

Sworn to and subseribed before
me this 12tk day ef Nov., 1874,

Ep, B. MCKEAN,
. Clerk.

Mr. Sutherland then said—*“Your
honor, I desire to make applica-
tion on bebhalf of Mr. Ricks, that he
be admitted to bail. It would

seem from the announcement of |

the Distriet Attorney that there is

no immediate prospeet of a trial, | trict Atlorney

ard bail to a reasonable amount
can be furnished for his appearance
at such time as it may appear that

court to complefe the complement|in said court, and in the presence |

ke can be tried. Thecharge in the| which the Prosecuting Attorney |

has beem so much occupied in
drawing indictments.”

MR. CAREY. “I should like to say
one or two words before this matter
is settled. In the first place I do
not sup it is necessary to go
into the whole history of the mur-
der, or te show the reasons why it
has not been investigated be-
fore?”’

TaE CoURT. ““The case is not on
trial now.”

MR. CAREY, ““No,sir,and with re- |

gard to the statute of limitations I
have yet to learn that there is a
staute of limitations with regard to
muider or eriminal matters, or in
this Territory on anything | I plead
ignorance of it.”

THE CoUurT. “The Court re-
fuses to admit the prisoner to
bail.”

Mr. Sutherland asked the Court

to fix a definite time for the Dis-
to respoud to the

pleas put in by the accused, but
the Court relused to do so.
In reference to the point upon

granted as freely in |

plead such entire ignorance, name-
ly, the existence of a statute of
limitations which includes the
crime of murder, we beg leave, res-
pectfully, to refer the gentleman
to Section 1 of Chapter CCXXXVI,
ge 183, volume 15, of the United
tates Statutes at Large, which
reads as foliows—

‘“Be it enacted by the Senate and
House of Representatives of the
United States of America, in Con-
gress assembled, That no person
shall be prosecuted, tried, or pun-
ished for the capital offences set
forth in the act to which this aect
isan addition, unless the indict-
ment for the rame is found by a
grand jury within five years after
such capital offence is committed.”

A ride note to the above section
specifies the capital offences to
which it is applicable, namely
treason, murder, piracy and the
casting away of vessels.

BY TELEGRAPH.

A Washington dispatch to the
T'imes says that the revent attempt-
ed coup d’ eltat of Lt. Governor
Smith of Arkansas proves not to be
of recent contrivance. A pamphlet
had been circulated in Washington,
by Smith’s friends, entitled V. V.
Smith, &e, Lt. Govr'r of Arks.,
ve., A. H. Garland. 1t was printed
in Chicago. and contains over 100
pages. Itisa letter and argument
combined, and was written by
Smith to the Hon. T. D. W.Yonley,
attorney, asking for his legal opin-
ion. The pamphlet covers a list of
eleven propositions, relative to the
Arkansas elections, the burden of
which is, whether if Baxter should
voluntarily surrender his office to
some person claiming to be elected
under the new constitution, &e.,
would Smith be authorized to dis-
eharge the duties of the unexpired
term, and whether Baxter would
have the right to resume the office
of governor, if the President or
some proper authority should dis-
pose of the government established
under the new constitution. A re-
markable feature of this docu-
ment is its date, which is Oct.,
twelve days before the new con-
stitution was voted on at all.
[t was written in anticipation
of the adoption of the new Consti-
tution and of the election of a con-
servative Governor under it, in
which event there could be neo
doubt that Baxter would surrender
his office to the new Governor. 1'he
case of Smith vs, Garland was made
up while Garland was yet only a
candidate. Whatever the merits
of the legal questions inveolved,
there can be no doubt of the con-
clusion of the Clayton party that
they must go outside the state to
get aid or lose their contrel of af-
fairs altogether. Senator Dorsey
came here, bringing « learned opin-
ion of the Hon. T. W. Youley, and
having been informed on F?;iday,
of the readiness of Smith to issue
his proclamation he the next day
used the phamphlet in a way that
he thought would do the most
good. He got a part of it printed
in one or two papers, and to-day’s
Morning Chronicl« is full of specials
from Little Rock which, if not
written here might have been as
well, and yet the attempt to manu-
facture excitement hss failed. If
there should be any violence it will
be quickly suppressed by federal
officers, 1t is probable that Dortey
will have to take his pamphiews
and his case back to Little Rock,
and turn them over to T. D. W.
Yonley, to carry before the courts.

A plain marble slab has been
placed on the Locust Hill, in Green-
wood Cemetery, to mark, tempo-
rarily the grave of Hoiace Greeley;
it bears the simple inscription,
‘““Horace Greeley, born Feb’y. 3d,
1811; died Nov, 29th, 1872.7?

A gentleman extensively en-
gaged in the breadstuff’ business,
and formerly President of the Pro-
uce exchange, has suspended.

The strike of the ’Jongsheremen,
began to-day. The men are gath-
ered in groups aloug the docks on
the East and North Rivers, but are
not interfering with the laborers
who have taken their places; the
eutire police force of the city is on
duty, also that of Brooklyn and
Jersey City, where the ’longshore-
men are likewise on strike,

CINCINNATI, 16.—The amount of
money in the safe stolen from the
American Express Office here yes-
terday, is stated to be $70,000 in

stead of $5,000, as telegraphed last
night.



