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court that robert B chisholm
was onoone of the persons so drawn
that at the time of the drawing of
such jurers he the said robertkobert B
chisholm did not reside and has
not at any time since resided in
said district or territory that he
was netnot summoned and did not ap-
pear to serve as such grand juror
that on the ath day of October 1874
being the first day of said october
terniterm in 1874 of this educourtrt benjamin
B neff lewis B wilson and
samuel R bennion three others of
the said twenty three persons whose
names were drawn as aforesaid at
the drawing for grand jurors to
serve at saidraid october termterna of this
court in 1874 were by the said court
discharged on challenge from serv-
ing

berv-
ing as grand jurors at said term
that thereupon on the ath day of
october 1874 said court without
there being any necessity theregoreror
and contrary to law ordered other
namest of persons to be drawn to
serve as grand jurors at said term
that there in open court were drawndewil

james and on the ath day of
oct 1874 julias maischmalsch lafayettegranger and ephraim mclaugh-
lin that onen the ath day orof octoocio
ber 1874 said william F james
julius malchmaich lafayette granger
and ephraim mclaughlin
er with nineteenn of the persons
whose names were drawn at the
original drawing of grand jurors to
wervetervo as a grand jury at saiasaid octo-
ber term of this court in 1874 were
I1impanelTIPanelleanelieleddj sworn and charged msas
the grand jury of said court for
kaldkaidsaidbald terniterm thatthau the said grand jury
composed audand constituted as afore-
said and not otherwise found said
indictment and the same was not
found otheralotherwisee that this defend-
ant was not under arrest nor had
be given ballbail for his appearance in
said court to answer the criminal
charge contained in said indict-
ment nor any other criminal
chargeeharge at ththetho time the said persons
werewer- inI1impanelpa liedled and sworn to con-
stitutestititustutetuto ththe sisaidbaldd grand jury and
this the said thomasrhomas jaE ricksbicks is
ready to verify wherefore bheL prays
judgment ot thothe baldstidhildbild indictmentitadjeament
and that the samebame may be quashed

and tha said thomas baE rickskicks
for a further plea says that he
ought not to be tried upon the said
indictment for the reason that the
persons acting as a grand jury and
who as such found said indict-
ment were not a legal grand jury
because he ayssays that william Fjames who was one of the said per-
sons impanelled and sworn as such
jury and acting as one of the ju-
rors of saldsaid grand jury in finding
said indictment was not compe-
tent or qualified to act and servebhe as
a grand juror that on the d day
of july 1874 when the grand list of
jurors was made fortor the third ju-
dicial district of utah territory
said william F james did not own
property andarld pay taxes in said ter-
ritory nor had he before then nor
has hebe since then owned taxable
property audhind paid taxes in said
territory that this defendant was
not under arrestanest nor had he given
ballbail for his appearance in said
court to answer the cricrlcriminal
charge contained in said indict-
mentmentment nor any other criminal

at persons
were impanelled and sworn to
conaticonstitutetutetuto the said grand jjuryu ry and
this the said thomas E ricksbicks is18

ready to verify wherefore he prays
judgment of the said indictment
and that the same maybemay be quashed

bandand the said thomas E ricks
for a further plea says that he
oughtfought not to bobe tried upon the said
indictment for the reason that the
persons who acting as a grandeurygrangrand jurydjury
of this court found the said indict-
ment were not a legal grandeurygrangrand jurydjury
that ephraim mclaughlin contra-
ry to lawjaw was drawn summoned
empanelledempanelled and sworn as a juror of

saldaldsaid grand jury that found saidhaid in-
dictment that hebe acted with and
as a juror of said grand jury in
finding said indindictment that awen
ty three grand jurors were the total
number of grand jurors ordered to
be drawn and actaccordinglycordingly drawn
to serve aa and constitute the amagrand

jury for the october termterra orof the
third Di court of utah terri-
tory in 1874 appointed to be held in
sallsail lake Coutcountyity on the ath day
of october 1874 that on the ath
day of october 1874 there being
only nineteen of said grand jurorsfurors
so drawn as aforesaid present one
odtheof the said twenty three grand ju-
rors drawn asag aforesaid having
failed to appear and three others
orof said twenty three grand jurors
drawn as aforesaid having been ex
cued and discdisebarged the court
henahen and there ordered four addi-
tional jurors to be drawn in open
court to complete the complement

of twenty three grand jurors that
thereupon were drawn william F
james edward C chase franklin
merrill and samuel DDSsirrineirrine that
said Wiwilliamlilain F jamjamis s being in
court on the said ath day of octo-
ber 1874 was then called and ac-
cepted as a grand juror that the
said edward C chase franklin
merrill and samuelhamuel D were
severally ordered to be summoned
to appear in said court on the ath
day of october 1874 to serveberve as
grandrand jurors and that on the athaayday of october aforesaid thetho names
of said edward C chasechwe franklin
merrill and samuel D sirrine were
ordered by the court to be laid
aside that it was also ordered on the
ath day of october 1874 that other
jurors be drawsanddrawnand there were then
and there drawn to serve on and
complete saldsaid grandeurygrangrand jurydjury the follow-
ing names orof jurors and in the fol-
lowing order and the jurors so
drawn were disposed of as follows
to wit julius malschmaisch accepted by
said court as a grand juror jesse
E murphy ordered to ietie summon-
ed to serve as a grand juror 8 W
crow his name ordered to be laid
aside nicholas groesbeekgroesbeckGroesbeekbeuk and john
johnson sevseverallyemilyemliy challenged audnud
discharged daniel W renchbench and
james A cunningham their
names severally ordered to be laid
asideaade lafayette granger accepted
by said court as a grand juror wil-
liam mccormick Wilwllwilliamlittin C lew-
i edward eldredge rhomas A
janney william H caspar and
lucas livingston their names fesev-
erally

V

ordered to be laid aside and
ephraim mclaughlin accepted by
said court as a juror that said
jesse E murphy so drawn and
ordered to be summoned as afore-
said was summoned on the ath daydav
of october pursuant to the order of
said court to appear in said court
on the day of Oeoctobertober 1874
to serve as a grand juror
that heh the saidpaid jesse E
murphy watwas drawn as arbreaforesaidsald
to serve as said grand juror before
said ephraim mclaughlinblinbiln was
ifdrawnrawn asaa aforesaid that he the said
jessejerse E murphy was a qualified
and tcompetent juror thatisthat is to say
on the day of july 1874 when
the grand list of jurors was made
putpuipursuant to law by the clerk of
said court and the probateitette judge
orof samsalti salt lake county hebe thethe
faldfaid jesse E murphy was selectedtod
placed and included in said list
tiehe was then a malemalo citizen orof the
united states over twenty one
years orof age he had been for and
during the MXsix months and more
next preceding and hashaa been ever
since the making of saidbaid list at the
date last aforesaid a rerireAlresidentdent ofand
within the third judicial district
ofoftaidaldaid territory he was then and
still is able to read and write in
the english language he has not
been convicted of any capital or in-
famous crime at the date aforesaid
hebe owned andarld still does own taxable
property and then paid and still
pays taxes in said territory and
at the time of being so listed asaa u
juror and when so summoned to
serve as such grand juror he was
of sound mind and discre-
tion and was not so disableddisa lIed in
body asaa to be unable to serve as
such grand juror nor was betle at any
of the timestimea aforesaid exempt or en-
titled to be excused from serving on
juries or on said grand jury nor
was hebe at any of the times afore-
said subject to be challenged set
aside or discharged for any legal
cause that this defendant avers
that the attendance of saidbald jesseJesseEresseeE
murphy could be and it was ob-
tained in a reasonable time after
his name was drawn as aforesaid
that he appeared in said court on
the saidsald ath day of october after
being summoned and before said
ephraim lnlin was accepted
as a juror as aforesaid and also
pursuant to the summons aforesaid
in said court at the opening of said
court on the said ath day of octo-
ber aforesaid and before the said
grand jury was paneledem or sworn
that lie was ready willing andana
qualified to serve as a grand juror
at saldsaid time that helashe was not called
to i erve and did not serve at uchucb
that hebe was not challenged and dis-
charged norfor any legal or supposed
legal cause that he was neither
called nor challenged andnud was not
empanelledempanelled aridand sworn as one of said
grandeurgrand jurjury that the said nineteen
jurorsj brors originally drawn summoned
and who appeared on thothe said ath
day of october in faldsald court were
not challenged tntogethergether with the
said william F james julius

granger and
said ephraim mclaughlin and no
others were on the iinidaldraid ath day of
october 1874 after the appearance
in said court and in the presence

of jessee mu panel I1 ed and
sworn asits the grand july of said
court that said grand jury was
so constituted and nolnot other-
wise that they the said grand
jury were charged by said court
and were thetho persons acting as
such grand jury that fofoundand said
indictment against this defendant
the same was not otherwise found
and that this defendant was not un-
der arrest nor hadbad hebe given lailball
for his appeappearanceavaneearaneo in saidbald court to
answer the criminal charge con-
tained in said indictment nor any
other criminal charge at the time
the said persons empanelledempanelled
and sworn to constitute tile saidsald
grand jury and this the saidsald
thomas E ricks is ready to verify
wherefore hebe prays judgment of the
said indictment and thithatat the same
may be quashed

and the said thomas E ricks
for a further Ipleaplenlea says that liehe ought
not to answer or be tried on the
said indictment forthefor the reason eph-
raim mclaughlin lafayette grungran-
ger nandandnd julius ISmaischraisch were empal
elied and sworn contrary to lawlav nsas
jurors orof the grand jury that found
the said indictment that the per
sonsfons above named acted ax mem-
bers of the grand jury in finding
and presenting the maldmaid indictment
that neither of the persons above
named was drawn at the time antlami
place appointed and notices for
drawing and when was drawn thehe
original panel of the grand jury for
the october term of this court in
1874 the term at which the said
indictment was found nor was
either of the above named persons
drawn during said term on any
neceEnecessitysity arising

and the defendant avers that
he was not under arrest nor had he
given bail for his appeappearanceamileeamrice at
said term for the offenseoffence cliellchargedarged
in said indictment or for any other

benorebefore the said persons were
impanelled audand sworn as such grand
jury anaand this the said thomas
E ricks is ready to verify where-
fore he prays judgment of the said
indictment and that the same may
be quashed

and the said thomas E ricks
fornoraforaa further plea says that be ought
not to be tried on the said indict-
ment for the reason that the saidmid
indictment is defective for having
or stating no venire in the margin
descriptive of the territorial juris-
diction of this court within and
over which said jury wiswas to in-
quire and act and this the saidpaid
thomas E ricks is readyreada to veri-
fy wherefore he prays judgment of
the said indictment and that the
same may be quashed

and the said thomas E ricks
in his own proper person comes in-
to court here and having heard the
said indictment read says that the
third district court of the terri-
tory of LU talitah ought not to take cog-
nizanceariceatice of the murder in the aldaidsald
indictment specified becane pro-
testing that he is not guilty of the
same nevertheless the said thomas
E ricks says that the third judi-
cialelalelai district of said territory orof
utah in and for which the said
court now here is heldheid was not as-
certainedcertained by law until after the
commission of the supposed mur

specified
thatisthat is to say the said third judi-
cial district was notnut ascertained by
law until the ath day of decem-
ber 1865IM and this the saidsald thomas
E ricksflicks is ready to verify where-
fore hebe prays judgment if the said
third district court of said territ-ory now here will or ought to take
cognizance of the indictment afore-
said and that by the court here hebe
may be dismissed and discharged
ac

sutherland BATES
attys for

Z axsnowSNOWdw of counsel
utah territory 1

salt lake county f
thomas E ricks being duly

sworn says that he has heard read
the foregoing pleas and knows their
contents that said pleas are true
in substance and matter of fact

THOMAS E RICKS
sworn to and subscribed before

me this day of nov 1874

ED B mckeanMckeanKLAN
I1 clerk

mr sutherland then saldsaid yourleour
honor I1 desirodesire to make applica-
tion on behalf of nirdir ricks that he
be admitted to ballbail it would
seem from the announcement of
the district attorney that there is
no immediate prospect of a trial
aldaedaidi d ballbail to a reasonable amount
can be furnished for his appearance
at such time as it may appear that
he can bo tried the charge in thothe

indictment it is true is murder
ball is not granted as freely
murder cases as in otheroiher cases
in byjmy judgment thetheootenceflence is
onone uniformly not and
believe such an accused party
be in the discretion of
court 1

mr CAREYcarevr iff the court
I1 do not think the court has
discretion in this matter at all
section 21 of the criminal practice
act page 63 of the laws of utah
reads as follows

in all cases ballbail may bobe requir-
ed of witnesses and in all but cap-
ital may be taken of
accused for apappearanceipbarance at time
place otof triaitrialtrials therefore I1 do
think it leaves the court any dis-
cretion in the matter whatever
think the statute is fixed there

mr sutherland the
to which referreferenceenceenco has been
simply provides that parties
the circumstances there stated
shall have a right to ballbail wowe do
not claim that capital cases belong
to that category and the expres-
sion in that statute excludes
them from the list of caseseases in chieh
bail may be claimed of righttight capi-
tal cacaseseaseses are left as they would be

i if that statute did not exist it liasilas
been regarded everywhere I1 be-
lieve that ballbail maymity be taken in the
discretion of a court of general
criminal jurisdiction in this clasciasclacia a
of cases unless restrained by some
positive statute and provided that
thetile discretion is reasonably exer-
cised itif the trial can not be imimme-
diately

me-
diately had and the proof of the
crime is not positive nor the pre-
sumption of guilt strong ballbail isits
usually received now when
consider the date when it is
that thisthia crime was committed
and the timeime that has minced
ed it must be evident to the court
that it is nnotot a case that hasbar attract-
ed very much attention it is not
pretended that it is a murder
the evidence of which was con-
cealed all the facts relating totg
this homicide were known at the
time and have been known ever
since the court must bear in mind
also the statutes of limitations
when everything in rolationrelation to the
case is considered it is not one in
which conviction may be anticanticipa-
ted

apa
as certain or even probable

MR CAREY 11II wish you would
read the statute of limitations you
refer to

MR sutherland can it be
necessary that I1 should instruct
the prosecuting attorney

MR cabeycazey it Is absolutely nec-
essary to read that statute I1 plead
ignorance

MR sutherlandNIi if you press
that on me I1 shall want to begin
with my instructions at an earlier
point

MR CAMEYcarey 111I should like to
have the statute of limitations
read

MR SUTTIEsutherlandrland 1I do not sup-
pose the attorney to be in earnest
in supposing there is a necessity

MRbir CAREY there is a necessi-
ty 31

MR 1qI will leave
him to inform himself at his leis-
ure as I1 have no doubt that with
the industrious habits for which
he is famous hebe will be able to
find all the law applicable to the
case

MRMB CAREYCABEY there is no doubt
of that 11

MRSIR sutherland the only
reason that he has not already donbonu
so is no doubt the fact that his time
has been so much occupied in
drawing indictments

MRMB CAREYcabey 1I should like to bajbaysaybay
one or two words before this matter
is settled in the first place I1 do
not suppose it Jsis necessary to go
into the whole history of the mur-
der or tote show the reasons why it
has not been investigated be
fore

THE COURT the case is not on
trial now

MR CAREY nostrandNoNosirandalrand with re-
gard to the statute orof limitations I1
have yet to learn that there is a

of limitations with regard to
mulder or cricrlcriminalmirial matters or in
this territory on anything IIIliijl plead
ignorance of it

THE COURT the court re-
fuses to admit the prisoner to
ballbail

mr sutherland naked the courtcouf
to fix a definite time for the lleliedis-
trict attorney to respond to the
pleas put in by the accused but
thothe court refused to do so

in reference to tilethe point upon
which the prosecuting attorney

plead such entire ignorance name-
ly the existence of a statute of
limitations which includes the
crime of murder we beg leave res-
pectfully to refer the gentleman
to section i1 orof chapter
page volume 15 of the united
states statutes at large which
reads as follows

iteebe it enacted by the senate and
house of representatives of the
united states of america in con-
gress assembleddissembled that no person
shall be prosecuted tried or pun-
isheddished for the capital offences set
forth in the act to which this act
is an addition unless the indict-
ment for the fame is found by a
grandeurygrangrand jurydjury within five years after
such capital ofmiencefience is committed

A side note to the above section
specifies the capital fencesotrenof ces to
which it is applicable namely
treason murder piracy and the
casting away ofvvessels

BY TELEselegrathGRAPH
A washington dispatch to the

times says that the recent attemptattempt-
ed cupcoup d etal of lt governor
smith of arkansasArkan saspas proves not to be
of recent contrivance A pamphlet
had been circulated in washington
by smithssmithy friends entitled V V
mith agc lt of arks
vs A H Garlitgarlandgariandridtid it was printed
in chicago and containscontain8 over I1loo00
pages it is a letter and argumentarguinent
combined and was written by
smith to the honron TD WYW yonleyonIey
attorney asking for his legal opin-
ion the pamphlet covers a list of
eleven propositions relative to the
arkansas elections the burden orof
which I1Is whether if baxter should
voluntarily surrender his office to
some person claiming to be elected
under the nownew constitution ac
would smith be authorized to dis-
charge the duties of the
term and whether baxter would
have the righttight to resume the office
of governor if the president or
some proper authority should dis-
pose of the government established
under the new constitution A re-
markable feature orof this docu-
ment is its date which is oct
twelve days before the new con-
stitutionution was voted on at allit was written in anticipation
of the adoption of the new consti-
tution and of the election of a con-
servativeservative governor under it in
which event there could bobe no
doubt that baxter would surrender
his office to the new governor the
caseease of smith vs garland was made
up while garland was yet only a
candidate whatever the merits
of the legal questions involved
there can be no doubt of the con-
clusion of the claytonJlayton party that
they must go outside the state to
get aid or lofelosolofloi e their control of af-
fairs altogether senator dorsey
came here bringing a learned opin-
ion of the hon T W youley and
having been laformedinformed on friday
of the readiness of smith to issue
his proclamation hobe the next day
used the in a way that
lie thought would do the most

a part of it printed
in one or two papers and to daydaysdayas
morning laIs full orof specials
from little rock which if not
written here might have been as
well and yet the attempt to manu-
facture excitement husbus failed ifthere should be any violence it will
be quickly suppressed by federal
officers it is probable that Doneynoney
will have to take his pamppamphletshims
and his case back to little rock
and turn them over to T D W
yonley to carry before the courts

A slainplain marble slab has been
placedplace orr the locust hill in green-
wood cemetery to mark tempo-
rarily the grave of hoihol ace greeley
it bears the simple inscription
irhoraceorace greeley born feby ad

1811 died nov ath 1872 1

A gentleman extensively en-
gaged in the breadstuff businessbustness
and formerly president of the

exchange has susbussuspended

the strike of the longshoremen
began todayto day thetho men liretire gath-
eredered in groups niongalong the docks on
the east and north biversrivers but are
not interfering with the laborers
who have taken their places the
entire police force of the city Is on
duty also that of brooklyn and
jerseyjeney city where the longshore-
menme are likeke on strike

cincinnati 1016 the amount of
moneymones in the safesare stolen from the
american express4 office herebere yes-
terday Jsis statedstaled to be in
stead of as telegraphed last
nightdight


