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given and also from Coolcooleyeyouon con-
stitutional limitations and the brief
says

it will be seen from the foregoing
that all the authorities agree in sus-
tainingtailling the view that the free ex-
ercise of religion means more than
mere opinion or belief and that it
may include acts and practices
hot prohibited by law the consti-
tutionaltutional inhibitions cited by mr
cooley apply asaa well to the legisla-
tive power of a territory as to that
of congress and they are both re-
strained within the limits of the
constitution this court has said
no one we presume will contend

that congress can make any law in
a territory respecting the establish-
ment of religion or the free exercise
thereof 19 how

it will hardly be pretended that
congress could say a man should
notjabot vote in a territory if he wor
shippeddipped according to the forms and
ceremonies of Methodistthe church

of any other church nor be-
causeuse he was a member of any par
nicular church that entertained a cer-
tain belief nor because he held any
particular opinion on religious sub-
jects surely congress could not do
this without violating the provisions
guaranteeing the right to the free
exercise of religion it has often
been decided that congress cannot
do0 o by indirection what it is not per-
mitted to do directly

this court has held that depriva-
tiontion of civil or political rights may
bee punishment and if congressCangress
should enact that a man otherwise
qualified should not vote if he en-
tertainedOrta ined a particular religious be-
lief or if he belonged to a church
that entertained that belief it would
beoe punishment prescribed for the
purpose of coercing his action in re-
spect of that as to which the con-
stitutionution guarantees him absoluteabsi lute
freedom

it is no answer to this to say that
the creed or doctrines of this church
teach polygamy as a duty it may
hever be practiced notwithstanding
the teachings and if not practiced
the exclusion is only because of
brexpressedpressed opinion expressed in

or through the press free-
domdom as to both of which is guaran-
teed by the constitution he has a
I1 11 t to believe that polygamy is18
all inely ordained that it was right
inu thethe patriarchal days and is no
leases right now but this court says
thathat he enjoys thisthis right of opinion

subjectobject to the right of the govern-
ment1111 blit to punish him if he puts that
beliefelief into practice this is the
stent to which you have said con-

gress
on

can go and no further if a
naanan believes in polygamy and
teachescaches it or belongs to a church
thatat teaches it he is not to be pun-
ched or deprived of any privilege
wordedcordedforded to others because of that
beliefchef or teaching he is only amen
ablele to the law and liable to its
penaltieslattieslaitieslai ties when he becomes guilty of
theue offense of bigamy or polygamy

TOlo disfranchise him when jaehe has
rnat committed any offence simplyamuseause he belongs to a church that

aches bigamy and polygamy and
eftebeofof whose members practice itvwta punish him for the overt acts

other persons over whom he

could exercise no control no one
can laebe thus made responsible for the
conduct of his associates and t at-
tempt it is an unwarranted exercise
of arbitrary power

we have already shown that if
congress cannot do this a territorial
legislature is equally restricted but
the idaho act has said that a citizen
who has not ommittee polygamy
orr any other offence and has done
nothing more than to belong to the
mormon church which church as
an organization is alleged by this
indictment to not only teach but
practice polygamy shall not vote

or hold office
an illustration will serve to show

the vice of this enactment it is a
fact tobo well known that the court
may take judicial notice of it that
the vast majority of the members of
this church never were in the
polygamous relation A man who
belongs to the church and has ex-
hibited every quality of good citi-
zenshipzenshin through a long antiand honor-
able life finds himself franchiseddisfranchiseddis
by this act not because liehe has ever
lived in polygamy nor because he
hasas committed any other offence
but solely because he belongs to this
particular church organization

children of parents
are born in the church and become
members at an early age A young
man who has broken no law and who
never had even one wife reaches
the age of 21 years and presents hhim-
self

im
for registration as a voter this

act denies him that right on the
sole ground that he is a member of
that church he was baptized at
the age of eight years if he con-
tinues to partake of the sacrament
of the lords supper on the sabbath
day with his mormon brethren hebe
forfeits the elective franchise
another example A native born
american citizen who possesses all
the qualifications of an elector hap-
pens into a mormon place of wor-
ship in idaho he hears a sermon
on the flfirstrat principles of the gospel
as taught by the evangelists faith
repentance baptism for the remis-
sion of sins and the lalayinging on of
hands for the gift of the xaholyay ghost
but no mention is made of poly-
gamy he believes the principles
taught and asks the mormon elder
to baptize him it is done the
man becomes a member of the mo r
mon church and thereby loses hisbis
franchise

in these cases the overt acts
which produceproduce diffdisfranchisement are
the ordinanceorTiordinancenance of baptism and par-
taking of the sacrament of the
lordlordsIs supper to state the propo-
sition is to demonstrate the absurd-
ity of the claim that this legislation
does not require a religious test or
prohibit the free exercise of religion
congress has never ventured so far
in its legislation the able men
who have been dealing with the

vexed questionquestions 1 for years have
not felt that such enactments could
be justified they are too arbitrary
and too nearly skinakin to the

measures of the dark ages to
find advocates in the national legis-
lature of a free country

the brief then quotes from the
debates in congress on the ed
munds tucker bill and shows that

senator edmunds and others
deprecated the idea of interfering
with opinions beliefs faith doc-
trine or worship and counsel in-
sist that because congress onlyoniV
franchiseddisfranchiseddis actual polygamists isis
persuasive that it was as far as con-
gress deemed it had the power to go
this branch of the brief concludes
as follows

from the foregoing it conclusively
appears that a man may entertain
any religious opinion bellefbelief faith
or sentiment he chooseschoose and there
is no civil power or authority that
caucan in any way directly or indi-
rectly restrain or interfere with that
0opinion nor deprive him of any ofwethe rigrightsts or privileges of citizenship
because thereof

it is equally clear that he may in
the free exercise of his religion

worship I1 accordaccordinging to the dictates of
his conscience and perform such

acts and engage in such prac-
tices as he may deem most ac-
ceptableceptable to his creator provided he
commits no cricriminal offenseoffe nae it tois
only when he has done an act in
violation of peace and good order
which the lawjaw has declared to be
criminal that he can be punished
or deprived of any right common to
his fellow citizens and then he is
not punished or thus deprived be-
cause of his opinion but because of
the commission of the act which has
been forbidden by law

it is not a crime and in this
country cannot brbe made a crime to
belong to any particular church and
this as we shall hereafter see even
though it teach bigamy and polyg-
amy no legislative authority in
the united states has everattempted
to make such a law the full ex-
tent to which a statute might go
would be to pupunishnish the act of bigamy
or polygamy when committed

the appellant in the free exer-
cise of religion was entitled to his
membership in the mormon church
he hadbad committed no act forbidden
by law therefore the provisions
of the idaho statute franchisingdisfranchisingdis
and debarring him from office are
unconstitutional and void

11

thisthio idaho statute violates the
article of amendment to the

of the united states
no state shall make or enforce any

law which shall abridge the privileges
or immunities of citizens of tthe unitedreunited
states nor shall any stateslate deprive
any person of life liberty or property
without due process of law nor deny
any person within its jurisdiction the
equal protection of the laws consti-
tution article XIV amendments

As this article is in terms an in-
hibitionhibi tion against the states it may
be contended that it does not apply
to enactments by a territorial legis-
lature or by congress on this point
our contention is that when that
provision was placed in the consti-
tution it became a fundamental
principle of government and from
that time forward there could be no
legslegislationtion from any source or by
any iglegislative body within
diction of the united states the
effect of which would be to
abridge the privileges or immuni-
ties of any citizen or to deprive
him of life liberty or property


