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bryin ruling of judge mckean in
Usafta Utooelethoeletimple
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casscasecase
1

sestyester
dasdaylllylily in perfect accord jdith thethel
limmspiritlifflt that animates tilethe charge re-
centlycenal given to0 o theItlie grand buryinjury in
f vallerbbile it is
quevue that it judge has an undoubt-
ed

idoubi
right to exercise his discretion

in submitting a questionorf offartof fact to
farabury fortor theirthelir determination still

at discretion mustU4 eq exerexercised0s

in accordance with mixed rules
ild settled principles of law hildand
fruityanion in imph

I1 a manner as
wilwllwildestAestps W 3 teteenusendsUP of ilsjusits
ticelice the whim or caprice df a
jujudgeadim is mt hs his disills

fonfor itif this werewore
I1

toso ttherefiere
chuld bebeasaa manymaby ruisauls of action as
titertrier are different mindal judgesjudged

ututahihib the xichy to a
irairijuag e

0
af hambers lleanilean addeind de-

iv applicator failor a man
musmust bobe oa iliin eoncohconeon

neton I1 tileli nd wasis manimanlo
taly1 pl lufeninfendededdea tto0 apply to apilapplica-
tions

ca
tiouPafpfr ulis kind wwherefiaro thethotheaceacs
wegwedi by bothhoth parties and
iiif fendly required the court 0 judge
fo pronounceI1 the iwajilaw in the prepie
ansesvs lord who roadenoade
itasiauchnuehmollmolinuch law as any judge that

on thetha engligh benbelnchcli
recognized thothe principle for which
0 o contendon ttendon d apand it cabeenha beenen
eanor11 fai tha Justice of this ter
antorynery to a uinauneferentrent rule
At decentdeceit self reselect ought to
Pprom0 p a judgejudae tolo urge upon suitsult
Usons the jrossfletilet of bahavingolgnjg disput-
edF d

i of fafatfactt subhisubmittedcited to
junea to sayay nothing of the
Lulvelivenle e mkele t rn q p t 0ofC tatheie 16law nuilluilitUd tthehe
almost ucbunbrokenrolroi en ualahatacchainhala of prece-
dentjiltiiiiIiit suppose thethid questionguestion hadbad
arisen beforebelfore court of
thisis Territory as such wowouldpig
any C one conclude that beesec
22 would barrantvarrant that

in tt tilethe
I1

exercise afpff its cy sere
truntronarun to deprive the parties OPof tthelie
right given insonin seesec 50
again would not the delaydeiny become

1gretergreatergreateraler jnin thetile latter easecase thalthai inlif
thitig easeedsecase aich tyeiyowe are now discuss-
ing111

1aw mihe ruling basnas beenteen made
therefore wen isaye the right to eniti
eleelccic 1 l and while ft maebomay be urged
fthat the0 ccas can go totd the supreme
q0

Oaf of tietlethe territory submit
wi titfit becomingg diffidence for we
neetdeelae not skilledM in legal loretore thattila it
ili likely p prokpprovo resort ab0b Ccodene0d6ra
ad from phillip drunk to
phillip sobersoher I1

tilethe tillinglinginru in this easoease alakin to
this charge of judge Boreboremanmanonon
the duties juries16 and while
thetire libelo end nianmanniah mayaitay be ex-
cusedaused foghisforbis on the
groundhedhad ofath mental infirmity aror a
lialilaitural incapacity tolo grapple with
anany question that requires thought
no such oe cancarf bobe made
faarthe placid faced aW poetically
imendedn judge who presides over
th destinie 0 this Ddistrict

1 y
Awits a a ehlerschiefs a rol

nutput awarr honest ieans theho noblest work of
gad y si

tiieTHE OUTLOOK

THE present attitude of the gener-
al ggovernmentA

towards fhethoho penn
movement in louisianalouwana haslins much
of reflective
mmindud itis suggestive
of ithoughthf1

U tof 0 ublebuteuhethe4 pepeopleioPC 0of this
territory so laxax have the notionslonsions
of tthotheho american people become
since the close of the jatolate war en
the question of the lightsrights of states
thithatit federal interference in the do-
mesticmestie conconcernsbeins of a state sover-
eignty

I1

is pow kaplapas much depended
upon and looked for as the idea was
formerly sescouted rhethe very short
time given to theoile people of louiel
afia in which to permit
uieule 09g 7 lawnessiianesa to
resume its swayaway plainly1 foie
shadows what the president
will do unlessss the bolccoite of the peo-
ple dedeters

ae

h LXlalelaieidie

ash

can
1
abbt

I1
one OPopinionnion so fauoat as tilethe

louisiana matter Isia concerticoncerneded andnudaud
that lslathatthabthat there is neitherbelther the
necessity for nor the right of inter-
ferencefe

1
r
l
en e in thebe prempremisesLpes what

was ddone duringdining the war and im-
mediately thereafter either as a
war measure or asaa a policy of re-
construction cannot be urged as a
princeprecedentdent for or a justification of
any resort to force on the martof
the authorities at washington to
determine for the people of a sov-
ereignn state whom they re-
cognize asas their rulers

the rulerulo that has been and is
still being invoked with reference
to states Isid one that can beliedbe ased
with double force when applied to
territories A state Isia presumed
bythebythoby the constitution and the jaws
to have the right to regulate its
own ammaffmairslairs while a territory being
considered butabut a breath orof con-
gress is held to be entirely un-
der its control and therefore when
a trouble arises in a territory the
whole the government can
be brought to bear upon aitto enforce
obedience to its laws and submis-
sion to ap authority and tlthisds can
be done no matter how glaring the
wrowrong11 g may be or how outrage-
ous the usurpation of power

since the passage of the poland
bill the carpet of utah have
been quietly organizing tuto preelpreciprecipi-
tate

I1

the people of this territory in-
to a conflict with the powers thattiiat
be stepep by step has been the on-
ward marmarcheh to this eldend anidannd with
thetle light of recent developments
gladegidde plain by thether

es of the autocrats
of the bench we feel safe in saying
that if therebere isia not a sharp confconflictlctiet
between ilie people and their rulers
in utah it will be wholly on ac-
count of the good sense and con-
tinued forbearance of the people
we therefore take occasion all the
tinietime to advise the people through-
out to be patient un-
der cheso adverse circumst acesnees
and by their conduct show the
world where the fault really lies

1 therhe reprehensible conduct of the
judge ofbf the second district in re-
jecting men as jurors on account
of their religious opinions in the
very teeth of legislative enact-
ment the fulmination of a
charge tuto his grand jury so
utterly at variance with estab-
lished practice and settled prece-
dent coupled with the action of
the judge of this district in the
tooelethoele casecage where the right to a
trialtriai by juryjurs upon the pleapiea of legal
discretion was dismissed the inso-
lent behavior of this same judge to
wardwareware members of the profession who
haxehave grown grey in its service allnil1 I1

conspire to prove what we havehaveclasaidgaldaI1d
and ought to convince the most
skeptical that our apprehensions are
not ill founded

has eteverit ever occurred to our read-
ers that it is and has been for some
time table talk amongst thetile most
rampant of our federal officers in
utah that the county of tooelethoele
could bobe made the judicial strong-
hold of the third district from
whence persons could be drawn who
would be put where they would do
the most good does not the re-
cent action of two of the supreme
judges in their respective districtdistricts
warrant uisils in believing that it is
the intention of the ring to mani-
pulate the drawing of jurors that
a mere charge against some parties
will certainly be followed by con-
viction on what other hypothe-
sis can such conduct be account-
ed for simply none it is a bad
cause that requires a Jjudge to as-
sume wetwe role of an attorney and a
sadbad commentary on the judiciary
of the country that there are men
wearing ermine who are
not more learned than witty and
not more advised than confident
and whose conduct Is governed by
expeditexpediencyncyney and is not thetho outcrop
pingEing of that integrity which should
bee the portion of every right mind
fede judge wowe therefore conclude
tthatthao in no time in the history of
the church has there been so great
a need of high moral courage and
the exercise of those virtues for
which the latter day saints have
been so justly preeminentpre eminent as there
is todayto day

CARPET CATCHING
IT

THEtire iliiii odor in which the carpet
aredithare with the people is pro-

ducing its natural results therel
bogg crew at nowrew orleans fled 9at
the first fire their rotten govern

I1

mentmontent crumbled to dust at once and

the people rejoiced in auan emyemseaycas mdand
Ccomplete0 0te victory which nothing
but federal bayonets can revereereverie
in fact the carpetbagcarpet bag regime is
flimsy inill the extreme it has nei-
ther vigor nor virtue exceptexceptingexceptioning
what it derives from federal baybayo-
nets and it is only when it is cer-
tain of support from them that it
puts on its airs of arrogance and
official impudence withdraw the
army and leave the government to
the people and the carpet s
become as weak as water

in colorado also the carpetbagcarpet bag
regime on the strength of federal
support is its characteris-
tic

I1

insolence of spirit and itits bucur
dative proclivities and the people
of that territory are cuming their
indignation and their wrath for
the present but probably not for
ever

perhaps in no portion of thetile
union does carpet go to
greater lengths at times than in
utah but it is not always success-
ful and if the people of the terri-
tory under carpetbagcarpet bag assumption
and usurpation exhibit that ex-
traordinarytraordinary patience which our es-
teemed chief justice says hebe needs
but manifests that liehe does not
possess it is that the long delayed
retribution of the carpet
may run on interest and be all the
mote overwhelming when it does
fall upon them

THAT PEREperemptory MAN-
DAMUS

timTHE final decision of judge mc-
kean in this matter deserves more
than a passing notice we pub-
lished the opinion substantially as
it was delivered on thursday
now that the first agony is over
we propose a brief revreviewjew 0off
the history of this case and with-
out assuming to be authority onori
the matter express the opinion
tsatthat we holdhoid on the subject it
shall be our endeavor to treat this
question with fairness yet at the
same time with earnestness and
present the facts as they appear to
us by the record
it is an admitted fact that judge

has been for years the
acting probate judge of tooelethoele
county also that hebe was mrnir
browns competitor in the election
contest last august it is also a
fact tha of the whole number of
votes cast or represented to have
been cacatcastt brown secured a majori-
ty whether the clerk of the pro-
bate court did the ministerial act
requirerequiredd bylawby law of him tthathat is
give brown a certificate of election
we cannot say as one side affirms
and the other denies it but it mat-
ters not when viewed from a legal
stastandpointendpoint whether he did or did
not As to the action of the trea-
surer in refusing to approve browns
bond it stands on tthehe same footing
with the governors action in issu-
ing a commission and neither netsnem
affect the question under consider-
ation

now upon this state of facts what
is the position of the respective
parties Itow berry in possession of
an office for which he printa
fayacoyace defeated at the last election
but still holding over by virtue of
the law which says that he shallshail
hold until his successor is elected
and qualified andund brown claiming
prima facie that hebe was legally
elected and demanding to be ad-
mitted to Bowberrys place this
then was the positionpo of the parties
at the time the application was
made for the writ now on this
state of facts was mandamus tiletiie
proper remedy

we shall assume two propositions
of law to be correct

first that the title to an office
cannot be litigated in an applica-
tion for a mandamus for where
there is any doubt the courcourt willtwill
not interfere in this way but put
thetire parties in the finstfirst instance to
an information in the nature of a
quo

secondsecorid that in a quo carrantowarrantowar
proceedingthe court can go behind
both the certificate of election andund
the commission of the governor
and detdeterminearmine the legality of the
votes cast for the respective candi-
dates and for whom as a matter orof
fact the majority of the votes were
given or intended to be given
which is thothe only way that the
question of title ccann be settled

now then if brown really was

elected then Itowberry was not
and is clearly a usurper and being
a usurper was mandamus the pro-
per remedy to tobe invoked by
brown ye say nothot the statute
provides frbor exactly thaC klud of
cases in chapter 5 of title 8 of the
practice act and allows the court
iuin its discretion to impose a fine
nofu exceeding if tilethe usurper
Isid found guilty this then if we
are correct in our statement of the
law was the proper course to be
pursued by ninair brown and it Jsis no
answer to this to say chatan appeal
would lie andano thetile term of office
elapse before it final judgment
could be had for in each caseease the
court lillii still decide who the le-
lal officer was this is an extra
judicial view of the case and is
sufficiently answered by sayingbaying
that it 1is not the law but if a
further answer were needed itifi

is to be hhadad inlla the fact that
the emoluments of an office are
coincident to and follow the le-
gal title and that the fine which
the court can inn addition to
this as a penalty is intended
to deter usurpersusurpers from illegal prac-
tices and hashad been considered by
the legislature as ample to accod

that purpurposepos chethe fact that
oneoutsetset of officers are in and an-
other setheet ofdf officers outwt ought not
to be permitted to weigh atar all in
the legarlegah determinationri of tilethe case
andaud itIL is in this fact that is to be
found the beginning of the series of
errors into which the court has
been betrayed in the course of this
proceeding the assumption of the
court tthalhat thereasthere is n controversy
between the church and the state
is unfounded inlil fact if it were
the case the dignity of the bench
rt quilesjeunea the presiding judjudge90 to fol
low the mandates of wethe lsaloneLW alone
and if the law is deflectivedeleedelec tive
leave that error tto0 be correcorrectedeteett d by
the law making power

the people eueale onionlyy nominally
interested in the questionorr of who is
the person rightarightfullyilly entitled to
discharge thethu duties of aann office
lorfor quo carrantowarrantowar is practically a
civil action by the code in which
in the name and buderunder the cloak
of the commonwealth the real
parties in interest the respective
candidates litigate their respective
claims and it hashwa been decided by
courts of the highest respectability
that it stands precisely uponu the
same footing as any other civil ac-
tion under the code with ththee ex-
ception i thathat a finofine6ne maychy be imposed
itin1 the discretion of the court upon11

one who is really guilty of exerexercis-
ing

eiscis
the functions of an office to

alich he has no legal
we are therefore of opinion that

the action taken by the liberal
candidatescandidatesatea for office is all wrong
and that there was no necenecessity jurfur
the indecent haste that waswas mani-
fested to getgol possessionol the books
papers and paraphernalia of the
office of probate judge

A PARTISAN AFFAIR

TIIEtile public generally wlwhoto are not
versed in the technicalities of thetho
law upontipon the tooelethoele ambrog
lioho asaas a partisan amaiacal i from begin-
ning to end solarso far as the actors on
the liberalllIdoside arc concerned

first itisit is confidently believed
and upon good grounds that exten-
sive frauds were perpetratedrated at the
election by the I1 liberals andyand that
the Viliberalberalueral candidates were not
elected

second it is contended that some
of the liberal candidates are not
eligible to office

third regarding these popointsints1 tha
course of judge mckean is con

totd have been unwarranted
and indecently hasty and that all
through the case he has manifested
more of the blasbias of a partisanparthianpart iianijan than
the impartiality of aajjudgeadge

Fourth the whole affair hashns a very
suspiciousa clouscious look and pos
sibl tuti receive it as at present de-
cided as in wethe interests of right audand
justice

therhorhe governor the marshalmarshaimarshai andard
ethels and unofficial wentnent
over to thoeletooele making nallinflamma-
tory

amma
and incendiary speeches in

the rankest partpartisanisauisah spirit which
is a motboxt reprehensible act in offi-
cial characters

although itt was urged by those
who had the best opportunities of
knowing that the liberal vote
very largely exceeded the number
of 119 I1 albaral electors yet the gov-
ernor lost no time inlii commission
ng the candidate they electodanddaudild

the judge plainly siloelioshowedXed all
through the edecde that he miaumautttot to
do all in lilsills power to install the
liberals iuin coffle though he

must have been bensisensibleblobio thatthal they
werchgerchgallwere legallygally in the minority and
that their election was a frafraudud litlle
issued a mandamus ccompelling the
county treasurer not to adtacl oboohoasashenahe
thought legallegai and rightlight but to act
just as the judge and the liber-
als wished him to act and there-
by to accept sureties for the glibellblib-
eral candidate which liehe believed
tobetoboto le worthless 0

thetile Judge knowing thesethese ththingI1 ragsrigs
and notwithstanding the charges
of fraad at the e er oni persaw
antly pushed the case to a hastyabasta
conclusion he could have shown
that he wished the right to prevail
by the affairaartoto
fullfuli investigation and decision hy

this he resolutely refused
to do and proceeded to decidedecided the
whole matter himself in a hurry
and in a manifestly prejudiced ill
tetemperedinpered savasavagege and partisan
spirit

he claimed that if he submitted
the whole subject to a full legal in-
vestigationvestigation the term of office
might pass away ere it
this lioilohoweverwever wasvas no reas it atahaltaliail
for it applied even more powerfully
to the other side there is good
reason to claim that the election orof
the liberal was a fraud and
that the judge must knoy that
the more reason then thtbatthe old
incumbents who have been rreelectre elect
ed and accepteddaandnd qualifieded time
after time shouldd jbbe retainedd suin
their offleescesieesi rather tefanehan thetha liblib-
eral adventureadventurersra installed benorebenoro
the whole matter was definitely
settled the strong probability we
might say certainty is that if titheie
matter is fairly investigated before
an impartial trib liberalliberat
candidateswill bempbemebe de lared unotot elect-
ed and not entitled to office undand
then judge nienicmckeandKeans undue alasiohaste
to install those candidates hislifs ab
boI1uteuto refusal to have the whole
matter fully and fairly investigated
at the nirfirstandfirsthandfintaninta ildiid hisbis oneoheOB e bidside action
jnin the matter not emit the
sweetest perfume upon him will
come tilethe chief resrebresponsibilityponsie of the
consequently illegal acts of the

liberalLibe ial candidates installed by
hishs action

to the county superintendents of
sunday throughout thekhe

7 1I1territory 1

BRETHREN knowing the greatgrentiky

interest yzyou all feel in thahn fasuccessu ccoss
and on r sunday school
union wowe take pleasure in submit-
ting to yetirouyou the financial result of
our jubilee held in the new tibtabe-
rnacle on the july

after all expenses were paid in
connection with it we had ita netsnel
balance en hand of in casheash
now deposited in our savings bank
beveral thousand jubilee song
books all paid for near 2 out
statidingriding debts cpr song books be-
sides other property amounting in
all to htat leastlehst oooo00 00

at our nextanekt monthly meetingK orof
superintendentss teachersTeachersf4 acy
which will bebb held during actoctoberobar
COnferconferenceendeenge and at which we sin
berely hope to have representatives
from every county in the territory
the wisdom and propriety of calling
upon the poets and composers orof
hymnshymna for contributions suitable
for a sunday school hymn book
will be discussed also its publica-
tion with tunes to each hymn at-
tachedtaclied all of home talent

but as such a work will necessa-
rily absorb a considerable time be-
fore completion 3 it is earnestly rec-
ommendedom for eashcash school to use the
juvenile song book until then as
the majority of the songs in it are
well adapted and expressly de-
signed for juvenile capacity they
can also be used as prizes so itsiksas to
have them freely circulated in everyeveny
school among those children thatiha
eineancancin read and appreciate them

if the superintendent of each
school throughout the territory
will bobe kind enough to makeinake ar-
rangementsrangements for taking from 25 to

copies according to the numberbumber
of the schoolsschodls and those who know
themselves indebted to the union
norfan some already had will comecomo
preparedprep aredarea to liquidate the same
and take back another supply we
shall have additional
andana unmistakable proof orof their de-
termination to look after the inter-
est orof their own school as well as
mustsustainain that of the union

As many of the bishops are now
takibakingtigilg a lively interest in the sun
lay school labors wowe would f suggest
thathat their influence be solicited to
encourage the parents of the chilchii f

iraj


