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case was the same as if the first in-
dictment hadinhad in terms laid the un-
lawful cohabitation for the whole
period preceding the finding of the
indictment the conviction on
that indictment was in law a con-
viction of a crime which was con-
tinuous extending over the whole
period including the time when the
adulteryaltery was alleged to have been
committed the petitionerspetition ers sen-
tence and the punishment he un-
derwent on the first indictment
waswag for that entire continuous
crime it included the adultery
charged to convict and punish
him for that also was a second con-
viction and punishment for the
same offense whether an acquittal
would havehaive had the same effect to
bar the second indictment Is a dif-
ferent question on which we ex-
press no opinion we are satisfied
that a conviction was a good bar
and that the court was wrong in
overruling it we think so because
the material part of the adultery
charged was comprised within the
unlawful cohabitation of which the
petitioner was already convicted
and for which he had suffered pun-
ishmentish ment

the conclusion we have reached
is in accord with a proposition laid
down by the supreme judicial
court of massachusetts in the easecase
of morey v commonwealth
mass the court there
says by mr justice gray A con-
viction of being a common seller of
intoxicating liquors hasbm been held
to bar a prosecution for a single sale
of such liquors within the same
time upon the ground that the les-
ser offense which is fully proved by
evidence of the mere fact of un-
lawfully i making a sale is merged
in the greater offense but an ac-
quittal of the offense of being a
common seller does not have the
like effect commonwealth
t1 gray corncom v ruds-
on

hud-
son 14 araygray 11 corncom v mead 10
allenalien whilst this proposi-
tion accords so nearly with our own
views it is but fair to say that the
decision in morey v common-
wealth toIs the principal one relied on
by the government to sustain the
action of the district court of utah
in this case morey was charged
under a statute in one indictment
with lewdly and lasciviously assoc-
iating and cohabiting with a certaincartain
female to whom he was not married
and in another indictment he was
charged with committing adultery
with the same person on certain
days within the period of the al-
leged cohabitation the court held
that a conviction on the 11firstrat I1indict-
ment was no bar to the second al-
though proof of the same acts of
unlawful intercourse was introduced
on both trials the ground of the
decision was that the evidence re-
quired to supportort the two indict-
ments was riotnot the same the court
said A conviction or acquittal
upon one indictment is no bar to a

conviction and sentence
unless the evidence

abitato wart a conviction
appgapp of iWp have been

tjan

xi i W aqwa

been tried for the same act but
whether he has been put in jeopardy
for the same offense A single act
may be an offense against two
statutes and if each statute requires
proof 0of an additional fact which
the other does not an acquittal or
conviction under either statute does
not exempt the defendant from
prosecutione ution and punishment under
the 0otherther p we think
however that that case is distin-
guishableguiguis bable from the present the
crime of loose and lascivious associ-
ation and cohabitation did not
necessarily imply sexual inter-
course like that of living together
as man and wife though strongly
presumptive of it but be that as it
may it seems to us very clear that
where as in this case a person has
been tried and convicted for a crime
which has various incidents includ-
ed in it he cannot be a second time
tried for one of those incidents with-
out being twice put in jeopardy for
the same offense

it may be contended that adultery
is not an incident of unlawful co-
habitation because marriage of one
of the parties must be strictly
proved to this it may be answered
that whilst this is true the other in-
gredientgred lent which is an incident of
unlawful cohabitation is an essen-
tial and principal ingredient of
adultery and though marriage
need not be strictly proved on a
charge of unlawful cohabitation yet
it is well known that the statute of
1882 was aimed against polygamy
or the having of two or more wives
and it is construed by this court as
requiring in order to obtain a con-
viction under it that the parties
should live together as husband and
wives

it is familiar leahilearningn that there
are many cases in ahilwhich a convic-
tion or an acquittal of a greater crime
a a bar to a subsequent prosecution
for a lesser one in mr whartonsWhartons
treatiseTreatiseonon criminal law vol I1

the rule is stated as follows to
wit anAB acquittal or conalconvictiontion for
a greater offense is a bar to subse-
quent indictment for a minor of-
fense included in the former wher-
ever under the indictment for the
greater ofoffenseofierensense the defendant could
have been convicted of the less
and he instances several cases inan

which the rule applies for example
I1 an acquittal on an indictment for
robbery burglary and larceny may
be pleaded to an indictment for lar-
ceny of the same goods because
upon the former indictment the de-
fendant might have been convicted
of larceny if one be indicted for
murder and acquitted he cannot be
aagainin indicted for manslaughter
laiff a party charged with the crime

of murder committed in the perpe-
tration of a burglary be genegenerallyrany
acquitted on that indictment he
cannotannot afterwards be convictedd of a
burglary with violence under 7
wmwin IV and 1 vietvict c 86 a 2 as
the general acquittal on the chartcharge
of murder would be an answer to
that part of the indictment contain-
ing tbthee allegation of violence I1 I1 I1 Aann
acacquittalquitta I1 for seduction is a bar to an
indictment for fornication with the
same 1I ouon the same

in those states where on

an indictment for adultery there
could be a conviction for fornication
an acquittal of adultery is a bar to ft
prosecution for fornication 5 it
will be observed that all these in
stances are supposed cases of acquit
tal and in order that an acquittal
may be a bar to a subsequentnt andic
ment for the lesser crime it would
seem to be essential that a condic
tion of such crime might have been
had under the indictment for the
greater if a conviction might have
been had and was not there was an
implied acquittal but where a
conviction for a less crime cannot be
bad under an for ogreaterr s

which includes it there it is plain
that while an acquittal would not or
mimight not be a bar a conviction of
the greater crime would involve the
lesser also and would be ita bar and
then the proposition first above
quoted from the kopiniopinionon in morey v
commonwealth would apply thus
in the case of the state v cooper
1 green N J law where

the defendant was first indicted and
convicted of arson and was after-
wards indicted for the murder of a
man burnt and killed in the fire
produced bby 1the arson the supreme
court of aeneww jersey held that the
conviction of the aarsonrron was a bar
to the indictment for murmurderder which
was the result of the arson so in
state v nutt 28 vt where ftA

person was convicted of being a
common seller of liquor it was held
that he could not afterwards be
prosecuted for a single act of belllselling
within the same period if salusaid
the court the government see fit
to go for the offense of beinbeing a
common seller I1 and the cesponrespondentnt
is adjudged guilty it must in a
certain sense be considered as a
merger of all the distinct acts of
sale uj to the filing of the complaint
and ttethe resrespondent can be punished
but for one offense whereas in
corncom v hudsonHudsoir 14 gray 11
after an acquittal as a common
seller it was held that the de-
fendant might be indicted for a
single act of selling during the same
period see I1 bishops crim law
ath ed J 1054 ac

the books are full of cases that
bear more or less upon the subject
we are discussing As our object Is
simply to decide the case before us
and not write a general treatise we
COcontentintent ourselves in addition to
what has already been saidmid with
simply announcing our conclusion
which is that the conviction of the
petitioner of the crime of unlawful
cohabitation was a bar to his subse-
quent prosecution for the crime of
adultery that the court was without
authority to gigiveve jjudgmentudam ent anandd sen-
tence in the latter case and should
have vacated and set aside the same
when the petitioner applied for a
habeas corpuscwg and that the writ
should banhavere been granted anandd the
petitioner discharged thereveraljudjudg-
ment of the district courtiscourt is re versed
and the cause remanded with direc-
tions to issue a habeas ownus as
prayed for by the petitioner and
proceed thereon according to law
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