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case wes the snme as if the first in-
dietment had in terms Inid the un-
Inwful cohabitation for the whole

riod preceding the finding of the
ndietment, The conviction on
that indictment was in law, n con-
viction of n erime which was con-
tiuuous, extending over the whole
period, including the time when the
nduitery was nlleged to have been
committed. The petitioner’s sen-
tence, nnd the punishment he un-
derwent on the first indictment,

wag for that entire, continuous
crime. It included the adultery
charged. To convict nnd punish

him for that nlso was a gecond con-
viction and punishment for the
same offense. Whether an aequittal
would have had the same effect to
bar the second indictment is o dif-
ferent queation, on which we ex-
press no opinion. We are satisfied |
that n conviction was a good bar, |
and that the court was wrong in
overruling it. We think so because
the materinl part of the adultery
charged was coniprised witkin the
unjawful cohnbitation of which the
petitioner was already convicted
and for which he had suffered pun-
ishment.

The conclusion we have reached
i in accord with s proposition laid
down by the Bupreme Judicial
Court of Massachusetts in the case
of Morey v. Commonwealth, {108
Mags, 433, 435.) The court there
says, by Mr. Justice Gray: A cou-
viction of being n common seller of
intoxicating liquors has been held
to bar a prosecution for o single sale
of such Jiquors within the same
time, upon the ground that the les-
ser offense, which is fully proved by
evidence of the mere fact of un-
Iawfully making a sale, 1s merged
in the greater offense; but an ac-
quittal of the offense of heing a
comnmon seller does not have the
likecfluct. (Commonwealth v.Jenks,
1 Gray, 400, 492; Com. v. Hud-
son, 14 Geay, 11; Com. v. Mead, 10
Allen, 396.)) Whilst this proposi-
tion accords 50 nearly with our own
views, it is but lair to say that the
decision in Morey v. Common-
wealth I8 the principal one relied on
by the government to sustain the
action of the district court of Utah
in this cnse, Morcy was churged
under a statute in one indictment
with lewdly and lasciviously associ-
ating and cohabiting with n cértain
female to whom he was not married; |
and in another indictment he was
charged with committing adultery |
with tht same person on certain
days withiu the period of the al-
legred cohahitation. The court held
that a conviction on the first indict-
ment was no bar to the second, al- |
though proof of the same acts of|
unlawful intercourse was introduced
on Loth trials. The ground of the
decision was thnt the evidence re- |
quired to suppert the two indict-
ments wns notthe snme. The court
sald: *A conviction or nequittal
upon one indictment is no bar to a
asybseguent convietion nnd seutence
ypon.-anether, unless the evidence
tequjreds 4o, support n conviction
Ypen ong of,t,hem,i_\\‘ﬂu,]d have heen
sufficient ) WarsRnL 0, cguvigkion
upan.-,ihe, otbar ile}:tA_ﬁt«h-.nuB

ather i defausiant -hag. Already

been tried for the same act, but
whether he has been putin jeopardy
for the game offense. A single act
miy be an offunse agninst two
statutes; and if each statute requires
preof of an additional fact which
the other does not, an acquittal or|
conviction under either statute does

not exempt the defendant from |

rosecution and punishment under
he othur?’ (p. 434.) We think,
however, that that case is distip-
guishable from the present. The
crime of loose and lascivious nssocl-
ation and cohabitation did not|
necessarily imply sexual inter-
course, like that of living together
as man and wife, though strongly
presumptive of it.  But be that as it
mny, It seems to us very clear that
where, ag in this ease, a person has
been tried and convicted for a erime
which hns various incidents includ-
ed in it, he cannot be a second time
tried for one of those incidents with-
out being twice put in jeopardy for
the same offense.

It may be contended that adultery
is not an incident of umnlawful co-
hinbitation, because marringe of one
of the Plll‘tibﬂ must be strict?’
proved. To this it may be answered,
that whilst this is true, the other in-
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an indietment for adultery, therc

could be neonviction for fornieation,

an aequittal of adultery is a bar to 8
prosecution for fornication.” It
will be observed that ali these in-
stances are supposed cases of acquit-
tal; and i order that an acquittal
may be a bar to asubsequent indict-
ment for the lesser crime, it woul
seem (o be essentinl that a convic-
tion of such erimue might have been
had under the indictment for the
greater. Ifnconviction might have
been had, nod was not, there wasan
implied ncguittal.  But where .o
conviction for a Jess crime cannot b
had under auindictmentfor a greater
whieh includes it, there it is plain
that w hile an acquittal would not ot
might not be & bar, & conviction of
the greater crime would involve the
lesser alro, and would be a bar; and
then the proposition first above
quoted from theopinion in Morey v
Commonwealth would apply. Thus,
in the case of The Biate v. Cooper,
(1 Green, N. J. Law, 361), where
the defendnot was first indicted nud
convicted of nr-on, and was after-
wards indieted for the murder of a1
man burnt and killed in the fire
roduced by the arson, the Supreme
]()Jourt. of New Jersey held that the

gredient (which is nan incident of
unlaw ful cohabitation) is nn essen-

tinl and principal ingredient of
adultery; nnd, though marringe
necd nof, be strictly proved on a

charge of unlnwiul cobabitatiou, yet
it 18 well known that the statute of
1882 was nimed against polygamy,
or the baving of two or more wives;
and it is construed hy this court as
requiring, in order to obtain n con-
viction under it, that the parties
should Hve together ns husband nnd
wlives,

It is famiiinr learning that there
are many cases in which a convie-

tionor nn acquittal of & greater crime |

s a bar to a subsequent prosecution
for a lesser one. In Mr. Wharton’s |
Treatiseon Criminal Law, vel. I, ¢
560, therule is stated as follows, to
wit: ‘AR atquittal or convi«tion for
a grenter offense is o bar to subee-
uent indictment
ense included in the former, wher-
ever, under the indictment for the
greater offense, the defendnnt could

.have been convicted of the less;?

and he ipstances several cases in
which the rule applies; for example,
“An nequittal on an indictment for
robbery, burglary, and Iarceny, may
be pleaded to nn indictment for lnr-
ceny of the same goods, because
upon the former indictment the de-
fendant might have been eonvicted
of Iarceny.” “If one be indicted for
murder. and acguitted, he cannot be
magnin  indicted for manslaughter.”
“‘i[’u party charged with the crime
of murder, committed in the per

[ tration of a burglary, be generally

nequitted on that indictment, he
cgnnot afterwards be convicted of n
hurglur{ with violence, under 7
Wm. IV nnd1 Vict. e, 86, 5. 2, as
the general acquittal on the char
of murler would be nn answer
that part of the indictment coutain-
ing the aflegation of violence.?? ““An
acquittal for seduction is a bar to an
indictment for fornication with the
Ag[ne prosecutrix. ™ “0On the same
aripgiple, in those States where, on
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conviction of the arson was a bar
to the indictment for murder, which
was the result of the arson. 8o, in
| State v. Nutt, (28 Vt. 508,) where 0
person was convicted of being A
commo seller of liquor, it was held
that he could not afterwards be
prosecuted for a single act of sellim‘i
| within the same period. *¢Jf,** sait
the court, *the government see fit
to go for the offense of being ‘t
common seller,’ and the respondent
iz adjudged guilty, it must, in 8
certain sense, be considered as &
merger of all the distinct acts of
saleup to the filing of the complaint,
and the respondent can be punished
but for one offense.’* Whereas, in
Cony. v. Hudsom (14, Gray, 11,)
after an acquitial ns o common
seller, it was held that the de-
fendant might be indicted for o
single act of selling during the same
riod. (See 1 Bishop’s Crim. Law,
sth Ed. § 1054, &e.)

The books nre full of cases that
bear more or less upon the subject
wuare discussing. Aes our object 18
simply to decide the case before us,
and not write a gencral treatise, we
content ourselves, in addition to
what has already bheen said, with
simply announcing our conclusions
which is, that the conviction of the
petitioner of the crime of unlawful
cahabitation was a bar to his subse-
quent prosecution for the crime o
adultery; that the court was without
authority to give judgment and sen-

have vacated and set nside the same
when the petitioner applied for &
habeas eorpus;, nnd that the writ
should have been granted and the
petitioner discharged. The judﬁ-
ment of the district court is reversced,
and the cause remanded with diree-
tions to issue a lhaleas corpus n8
prayed for by the petitioner, and
proceed thiereon aceording to law.

True copy.
Fest:
Jases H. MOKENNEY,
Clerk Supreme Court U. 8.

tenee in the latter case, and should-
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