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ARREST OF MAYOR WELLS

O

- November 1, 1871,

maturday afternoon Hon, Daniel
. Wells, Mayor of this City, and
Hosea Stout, Esq., were arrested by the
United States Marshal, under an indict-
ment found several weeks gince by the
Grand Jury, charging them with mur-
der. The partiese were taken to the
Third District Court room, the Court
being then in session, and by their
counsel made application to be liberated
on bail. As it was then late, about
four or half past four o’clock, the
Court said it would be impossible to
entertain the question then. Counsel
asked that a time be fixed for the
hearing of the application, and 10
o’clock this morning was fixed for that
purpose., The arrested parties were
taken by the Marshal to Camp Douglas,
and there held in confinement.
+ This morning there was a large at-
tendance at the Court room, to hear
the discussion on the above question,
the accused parties being also present,
having been brought from their milita-
g prison for that purpose. Major

empstead and Hon., Thomas Fitch
agpearad on behalf of the defendants,
the district attorney and his assistant
on behalfof the people.

Before the arrival of the accused in
the court room, the prosecuting attor-
ney said, **While conversing with Mr.
Fiteh, I understand that he is about
taking steps for a writ of habeas corpus
to admit the prisoner to bail. (To Mr,
Fitch) Do I understand that you have
theapplication in form?

Mr. F, No, not yet.

Prosecuting Attorney. That would
present the legal question of whether or
not this court has the right in cases of
murder in the first degree to issue a
writ, but if Mr. Fitch is ready to argue
that question we are ready to take it
up. We take the position that this
court has not the power to do so.

Mr. Fiteh. We can proceed with
that argument without the presence of
the prizoners.

Prosecuting Atiorney. The question
is whether this Court has power on any
showing, to admit to bail in this case.

Major Hempstead opened the dis-
eussion, and in a lengthy and able man-
ner contended that, though the custom
was to refuse bail in eapital cases, yet
the highest court in England—the

Court of King’s Bench, has held that it I

had that right, and in capital cases in
this country the same rule was admis-
sable and has been sometimes followed
in the discretion of the courts, except
in cases where the evidence of guilt
was conclusive and the presumption
strong. High common law authorities
were cited, and statutory enactments
quoted by Mr. Hempstead in favor of
his position.

The prosecuting attorney and his
assistant replied to the argument of the
defendants’ counsel, and seemed to
depend chiefly on the Territorial statu-
tes for its rebuttal.,

Mr. Fitch was about to commence the
closing argument in favor of granting
the bail when the Court said:

‘*Without intending to have it regard-
@d as & precedent in any other case, I
will bold that I have power to issue a
habeas’ corpus and bring these prison-
ers before me, and as they have come
in, being brought here by an oflicer
during the progress of the argument, I
will regard them as being here on the
return of a writ of habeas corpus, I will
therefore say farther, that although I
was well aware, before this argument,
that in Great Britain and in the United
States a prisoner charged by indictment
with a capital offence is almost never
admitted to bail, still I was willing to
be convinced that in this case it would
be right to depart from the almost uni-
versal rule, Not only willing but anx-
ious to be so convinced; nay,more, I
have tried to convince myself by argu-
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Thomas’s. friends from dividing his
Euniahment amongst them, and the

ord from delivering him, Thomss
must needs be both iined and imprison-
ed, a very neat  bitof judieral diplo-
meatic strategy, and quite worthy of the
sorrowful Judge. Now, ‘having rualed
God out of the Hawkins’ case, wouldn’t
vhe sorrowful Judge like to rule Him
out of Court altogether, forbidding Him
to raise 2oy money to pay fines, for-
bidding Him to deliver prisoners by
any sort of procedure. however inno-
cent they might be, forbidding Him to
work any kind of miraele in .regard to
court matters, forbidding Him to in
terpose the tip of his little fio-
ger to hinder in any way, y
or manner, the eperations of ‘‘the
authorities of the United Btates,”
and in an especial degree of the Federal
Judiciary in Utah? For had not **this
community ought to begin to learn that
God does not interpose to rescue crimi-
nals,”” and therefore that itis the height
of presumption to suppose or remotely
hope that He would think of r scuing
anybody whom the sorrowful Judge
might condemn? 1t must be remem-
bered that God did not interpose to res-
cue Abel, nor John the Baptist, nor
Jesus Christ, nor the martyr Stephen,
nor the Jewish apostles, nor hundreds
of the early Christians, Why, there-
fore, should He be expected to rescue
any poar ‘‘Mormon’’ from the clutches
of the sorrowfal Judge? The Judge
never could demean his ermine by ex-
tending a particle of aid or eomfort to
any person who could be so fanatical as
to expect, believe, or hope that God

ments in addition to those of counsel
that it wonld be right and expedient
to do fo in this case,

“In the casse of the people agains)
Daniel H. Wells, his counsel properly
say that the defendant is the Mayor of
the cjty, and is at the head of the pelice
force. Camp Douglas, the place where
prisoners awaiting trial in this Court
are usually detained, is some mriles dis-
tant from the City Hall, and from the
residence of the Mayor. In that camp
it would be practically imposgible for
the Mayor to attend to any of the du-
ties of his office, and therefore he could
not be held responsible for the guietude
and good order of thecity. I will there-
fore admit Thim to bail. (Applause in
the Court.) In the case of the le
against Stout I will farther consider
the application and the arguments, and
will reach and announce my conclu-
sions hereafter,”

Defendants’ counsel asked the Court
fo fix the amount of the bail. The
Court in reply said:

“'I;’hﬂ defendant Wells may give bail

Ass, Pros. Att, “I think, if the Court
please, we ought to be consulted as to
the amount of bail,"

0?:11-1;. “P will hear what you have to
SAY.

Ass, Pros. Att. ‘“We ask that the bail
:DE ﬁﬁad at five hundred thousand dol-
ars,

Courf, ‘*‘No, the defendant may give
bail, with two sureties, of fifty thousand
to draw up the
bond and submit it to the Prosecuting

.through his counsel, and is in Court

did, might, should, would or could at-
tempt to do any such ridiculous thing,
In the cases where He did interpose
and rescue the condemned,such as those
of Daniel, the three Hebrew children,
and many others, it was all a mistake
on His part, and would bave been
promptly and effectually prevented by
fine or imprisonmentor both if the sor-
rowful Judge had been there, Becauseit
was not accordiag to ‘‘law,” you know.

A short time ago the crusade was an-
nounced in a new shape—‘‘Federal

attorney.”

Pros. Att. “‘If it should turn out, may
it please your honor,that your honor has
not the authority to let this party to
bail, it seems to me that the form of

iving bail would be worthless, because
t would not bind the prisoner, unless
the Court has authority to grant it.”’

Court. ‘*Well, as the prisoner asks it

when it is done, there will be other con-
giderations if the binding nature of the
bond is disputed. I have expressly said
that my ruling in this case shall not be | Authority wversus Polygamic Theo-
8 precedent. I will allow no counsel to | cracy,’”’ but, if ‘‘coming events cast
say to me that I am tound by it in any | their shadows before,’”” it really seems
other case."’ as if the next announced shape of the
non-deseript movement will be—The
Horrowful Judge versus the Lord of

OX Saturday, as the public is well | H-O8ts.
aware, Chief Justice MeKean sentenced

Thomas Hawkins to pay a fine of five
hundred dollars and EH imprisoned at
hard labor for three years. The defend-
ant was charged with adultery, “*with
his own wives,’”’ on the complaint of his
first wife,”” and convicted and sentenced
on a malinterpretation of a Territorial
statute, passed bya polygamous Jegisla-
ture, for a polygamous community; for
the purpose of punishing carnal abuse.
In our humble opinion, neither the ver-
dict of the *‘'law-abiding jury’’ nor the
sentence of the sorrowful Judge is just-
ly entitled to one tittle of respectfiul re-
gard from the public. Indeed, we are
not sure that impeachment would not
be in order, and it is presumable that
ere long either that or something equiv-
alent to it will occur with the happiest
effect. Thomas doubtless felt very grate-
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THE CASE OF CLAYTON vs. CLAYTON,

A suit for divoree and alimony, en-
titled Clayton vs. Clayton, was institut-
ed a few days since in the Third Judi-
cial - District Court in this city, the
preliminary proeceedings in which were
commenced on the morning of Friday

peared for the plaintiff, and Messrs,
Hempstead and Kirkpatrick for the
defendant. The complainant in the
case was Kmilie, wife of Mr. William
Clayton, of this city, and as the parties
are very old residents here, and well
known, far more than ordinary inter-
est is manifested in the proceedings,

In answer to the complaint, defend-
ant’s counsel entered a demurrer to the

|

faul for the distinguished consideration
of the *“‘law-abiding jury’” and for the
affecting ebullition of judicial sorrow
and mercy, the $500 and the three years
and the hard labor and the contingent
recommendation of pardon included.

The sentence was an exceedingly cu-
rious one, and may yet be honored with
a niche nmnng the unique cariosities of
American judicial literature. For us,
we have always considered the Haw-
kins difficulty a mere family squabble,
unworthy of the dignity of public no~
tice, and but for the side issues forced
from it and the adveutitious import-
aunce with which it has been designedly
invested for ulterior purposes of politi-
cal intrigue, we should never have com-
mented on the difficulty in these col-
umns.

The judicial reasons for the infliction
of both fine and imprisonment were
stupendous in their ponderosity. The
fine was needed to ‘‘run the ma-
chine,”” so the fine could not be dis-
pensed with, for money not only makes
the mare to go, but makes the courts to
go also., It is an excellent thing to
Keep an eye upon the main chance,
even in so grave a matter as passing | Taylor vs. Taylor, June term of Bup-
sentence. Then sympathizing friends | reme Court of Utah, 1870, and contend-
might club and pay the fine for Thomas, | ed that the only po{nt therein decided
and he escape lightly, and that| wasthe power of a court of equity, to
wouldn’t satisfy judicial vindictiveness. | decree a divorce on the ground of fraud
Thomas so escaping, the hand of the|in the making of the eriginal marriage
Lord might have been acknowleged in- | contract, for which there was some an-
the matter, and that would have dis-| thority in the New York courts; but
pleased the sorrowful Judge, for how |claimed that the opimion in other
could he afford for the Almighty to nts, viz: as to the jurisdiction of the
have any hand or credit in anything | Distriet Courts and the want of juris-
judicial in Utah? . Bo to prevent |diction in the Probate Courts, was not

jurisdiction of the Distriet Courts in
this Territory in suite for divorce and
alimony, ﬁlaimini that by the act of
the Territorial eiiaintura. original
and exclusive jurisdiction was confer-
ed upon the Probate Courts. The point
was ably argued by Mr. Kirkpatrick
last Friday;
ing the negative of the proposition, as-
sumed by defendant’s counsel, each of
the gentlemen quoting largely from the
]:iighaat authorities to support his posi-
on.

On Baturday afternoon, Major Hemp-
stead closed the argument, and it has
rarely been our good fortune to listen
to a more masterly, lucid and logical
exposition of law, and as the point at
issue is one of vast importance to the
people of this Territory, seeming to in-
volve &1l the decisions of all the pro-
bate Courts in the Territory, from the
time they were organized until now, in
all cases of divorce and alimeny, we ap-
pend a brief outline of Mr. Hempstead’s
argument:

He read from and commented at
length upon the decision in the case of

r. Gilerist replying, tak- |
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binding in authority, as not being in-
7;::{11*?5& in the facts of the case then de-
claed, '

He then discugsed the question of
marriage and divoree, claiming that
marriage is not merely a eivil con tract,
but, as laid down by Bishop and other
writers, was something more. It isa
sta’us, a condilion. By reason of this
latter the legislative or political power
claimed and exercised a right to de-

clare, determine and define statos
of Uhe citizens or subjects of the State.
the right and the province tosay by

whom, under what circumstanees and
through what forms the contract shonld
be entered upon and consummated,
and equally f' r what causes, upon whgt
terms and by what tribunals it might
be dissolved. Whiletwo persons b
enter into the contract of their own
will, it was a rule of universal aceept.
ation, that they cannot, of their
own volition, rescind the contraect, or
:nnul it, hence, differing from other

ctious i1n eontraet, a divorce cannot
be deereed by default, and will not he
by consent alone. The basis of which
rule is that the State itself as well as
the parties has an interest in the rela-
tion, or status, or econdition of husband
snd wife, At an early day in our his-
tory, moet of the legislatures, and at
this day not a few, of them, grant di-
vorces. And it bas long been a ques-
tion whether the didsolution of the
marriage contract, be a strictly legisla-
tive or judicial function. The fact is,
it may be either, but experience haz
proved that it is unwise and inexpedi-
ent for legislatures to grant divorees,
and the better tribunal is the judiecial
arm of the government. So that gen-
erally at this day, the legislacure
defines the causes of divorce, and
directs the particular tribunal named
by it to determine the case. But the
counsel claimed there was no authority
bholding that equity courts ever as-
sumed jurisdiction over divorce mat
ters for statutory causes, by reason of
their chancery powers in the absence
of direct legislative authority. That
divorce never was a source of equity
jurisdiction, either in England or
America, and in some of the text-books
it is laid down as =a aquject matter of
equity jurisdietion, e quoted at
length from Bishop on marriage sand
divoree on this point '

He then traced the history of the Ee-
clesiastical Courts of Enc¢land, and their
jurisdiction over divorce matters, from
the earliest times, quoting from Black-
stone and other autnorities. From time
immemorial down to the recent
statute of Victoria, creating the divorce
courts in Great Britain, the matter of
divorce was one of the subjects of juris-
diction of ecclesiastical courts, neither
the common law nor the equity courts

last. Messrs. Gilerist and Handry ap- | ever assumed jurisdiction over the sub-

jeet matter,

We find scattered through the text
writers such expressions as that the ec-
clesiastical law of England was a part
of the common law, but wherever such
expressious occur they refer to “‘com-
mon law’’ notin its technical and usual
sense, but as meaning the whole body
of laws in forcein England at the time
of the migration of our ancestors, viz:
the common law are statutory laws,
aq::iby law, admiralty and egiasti-
cal. | '

Our ancestors when they came to
America brought this great body of
laws, but did not bripg with them the
tribunals to administer it. Buat from
time to time by legislative act erected
the proper tribunals to exereise these
several jurisdictions as thelr circum-
stances required. First they creat-
ed common law courts, then equity
courts, then admira'ty courts,

Our condition did not require or our
institutions allow of ecclesiastical
courts; but matters which were in Eng-
1and the subjects of the ecclesiastical
jurisdiction have been from time fo
time committed to our tribunals, The
subjects of jurisdiction of the ecclesias-
tical courts were three, viz: 1 Peecu-
nizry relation to subtraction of tithes,
non payment of church dues, fees, éte.,
spoliation and dilapidation of chureh
property. 2 Matrimonial causes,an un-
disturbed and unquestioned subjeet of
jurisdiction inthe ecclesiastical courts.
And 3, Testamentory causes, 10 Wit,
matters of probate of wills, &e.

For the first of these subjects, of
course, in America we never had any
need of courts, as here there has never
been any union of church and state.
The second has been variously adminis-
tered, sometimes by the legislature it-
self; and sometimes vested by it in fhe
common law courts,and more frequent-
ly in the equity courts. KFor the i‘hlrdi
and here we find the only tribunals in
this land, bearing any nnnlotg to the
ecclesiastieal courts of Great Britain, we



