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VEGETABLE
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are the mildest evereyer known they
cure tiraHEADACHEA HE

LIVER COMPLAINT and IN
1 DIGESTION no grip-

ing or nausea

I1 tortou hp me system

and restore health to those suffer t
ing from generalgene ralrai debility and nernen

ness sold by allailDruggists
25 cents per box

graefgraepgraffenbergGRA EFENBERG

1

AN infallibly REMEREMEDYY foaFOB ALLAH

COMPLAINCOMPLAINTTG
price iaolaosiao per bottle

the experience of many yearayean
among the most cultivated and ieleaiearoireiA
fined has resulted in stamping
remarremarkablehablebable preparation as the on
reliable remedy for the distressingDisdistressingtressinbidiseases of women sold by
druggists

RG

P AIT AOE0 P A
soldI1

by druggists and coopco op
stores

IT IS PURELY VEGETABLE
and acts as a tonic restoring thestho
apatite and assisting nature hfotlot
throwing ottoft disease

the panacea should be used in aaQ
cases of childrenchildrens Complainta leklet
it be the first thing resorted to and
almost instant relief will be expert
encee eulipull directions on eacia
bottle
price 50 cents per bottlobottle

IMPORTANT NOTICE I1

THE

manual of health
it contains sm pages handsomely rems

on finenine paper and laIs written ingutperplainly understoodd by every one j

mm OF FAMILA
cut out this notice and send it athe Q
berg company ill chambers stfetn X
gether with twenty aangfivere cents and you
receive by return maiimail postageposta paidcaidacaldaacoyconr
their valuable family meccanrbbook
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0 e x ilit it cocontainsnWilsris five colored goo
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fT ir lrir11 iouluu 13 latieslatlestkt cfof V ie ndd floflower ta

ditcitc enral bahle tto aa MW gya gmediwn tedsedd will b
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marenEVER BLOOMING

we deliverdellver STRONG I1porPOT ROSESnoses forwinter
bloom and fall planting safety by mail at allell
postrost offices five splendid VarivarlvarietiesetiM yaw choice
haiall labeled for 1slI la for V5 19 for toztoe
stissi 35 for 85 775 for aloi loo forSUfor senagendsendbend
for our new guldeguideide to losetose culturecultures and
choose from mer finest sortssorta our great
SspecialtyI1 it fc rowinggrowing and rosewrosea
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garmore s artificial ear drums

yimTIM inoING
mdind perform thotha work of the natural oraindrain
alwaysk L in position but invisible to otnerother all
ou and yenevenetenven whispers heardbeard distinctly weW

refer to those using thethamthemM send for circular
abdur JOHS fc CO
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LOCAL AND OTHER mattera
eromFROM WEDwednesdays DAILYDAMY FEB 23

returned elder hyrum jensen
of salina returned last evening feb

from idshiahla mission to the north-
western State which he start-
ed april 13 1880 he labored alowa
audand minnesota under the direction
of elder wm palmer he feels
glad to breathe the pure air of utah
again and has the consciousness of
having done good while working in
the lords vineyard the lord has
blest him in trying to do right and
he has a testimony to this effect to
bear to all the world

the poisoned lady we are re
quested to state that mrs margaret
A blizzardblizzad whose sudden death
occurred on the instant sup-
posed to have been caused by poison
no trace of which however could
be discovered by the attendant phy-
sicianssicians or by her friends and which
is thought to have leenbeen taken to in-
duce sleep the lack of which she
continuously complained of was
bomborn at treforestTreforest Glamorgan shireZ1

south wales august 18 1849 el-
ders robert T burton and georgegerge
G bywater conducted the sereerservicesvices
on monday lastjast which were attend-
ed by a large number of friends
neceaDeceadeceasednedzed was a devout and faithful
member of the church of jesus
christ of latter day saints and
died without a sigh or struggle A
quiet smile seemed to rest upon her
countenance oven in death

back again hon james Ha
i hart one of the party that left here
last week to accompany apostle C 1

0 rich to his home in bear lake
came back on monday innightbehavinghaving
been summoned to attend the
funeral of sister in

did not arrive until after the
services were over brother hafthart
left apostle rich and party at ran-
dolphdolph on monday morning so that
by tthishis time they should have
reached paris preparations were
being made at that place to give
brother rich a rousing welcome on
his return

the following telegram received
yesterday at 4 30 anip m from paris
has been handed in since the above
waswa in type
mrs sarah D rich

ccpresident rich has just arrived
home he has stood the journey
well and feels firstrate the people
turned out en masse to welcome
him home

GEORGE OSMOND 11

from namyDAILY FEBFM 24

more favorable NLNTT guymon
writing from huntington emery
county on the ath dinst states that
since his last communication the
weather flathas taken a change tor the
better in that locality for threetb ree
weeks it had been more like spring
stock was doingdoino first rate prospects
were good for grass and crops and
if fine weather continued plowing
would begin in a few days general
health good

driving association
ty has a driving park association
the organization of which took place
at provo last saturday eveningC tilethe
officers arearo john W brown presi-
dent A 0 smoot jr vice
dent W D roberts se detary B
bachman treasurer thetheethesee with
niesbles ars jas E danidanielDanlelsielst jr 1111 or-
ser M box and J thomas consti-
tute the board of directors the
Ccapitalitalitai stock is 2500 in 25 sharesaxethe association has purchased
acres of land about two miles south
of provo for its park the enquirer

ys
flitit is said to be most

bated for the purposes designed be-
sides by its contiguity with theLake
being especially advantageous for
boating yachting bathing etc

excerpts of correspondence
elder oscarwear PF hunter writing from
49 sabina street nottingham engl-
and on jan 29liethth to elder henrenhenryhennyry
walsh of this city says

myilly health is good and I1 am enjoy-
ing my mission

hucknall has a good room to meet
in and the spirit of investigation is
manifest in that vicinity

A good many of the salvation
army have attended our meet-
ings and many acknowledge that
theyhear more truth in our meet-
ing once than they can if they
continue a life time in their own

south normanton is doing a good
work tracking and emigrated
quite a number last summer

nine elders are laboring in the
nottingham conference at presearesepresentnt
and have plenty to do

A good work is being done in the
norwich conference

I1 suppose I1 shall be among those
who emigrate in the spring

the weather has been as cold as
has been known for 40 years lots
of snow some of the roads impassa-
ble from drifts

the poverty and distress among
the people is astonishing

hot times in manchester colliers
on the strike

some of the saints who aieailarele not
satisfied at home should come over
to this country and see the condition
of ththetho people0pie then I1 think they
wowouldu daerappreciateappprgi te their comfortable
homes inn the tops of the moun-
tains

todayto day it is like spring three
days ago it was freezing

THE MANDAMUSMA CASECASZ

uheTHE OF THE COURT

at 2 this afternoon judge
twiss in the court roomboom of the
third district court delivered his
opinion in the above case it having
been announced that the opinion
would be delivered at this hour the
courtroomcourcourtvroomfroomroom was nearly filled by thehet
public anxious to hearbear the decision

judge twiss said that the demur-
rer would be overruled as to the
second and fifth 9groundsrounds and sus-
tained as to the first third and

artlrt grounds As to the fourth
ground the most important one
he would read his opinion as fol-
lowsI1

the alternative writ of mandamus
charges thatahthat at fc general elec-
tion meune relator received by a large
majority the greatest number of
votes cast forifor delegate to congress
that he waswag a resident of this terri-
tory and qualified to receive votes
for said office and to be declared
elected thereto that due demand
waswag made upon elEE H Almurrayurray
governor of this territory that he
declare the relator elected which de-
mand was refused that subsequent-
ly on the ath day of january ISSI1881
said murray left this territoryorVory
whereby the respondent became the
acting governor that on the ath
day of february 1881 demand was
made upon him to declare the rela-
tor elected to said office and
to issue a certificate accordingly
which was refused that he
has no plain and adequate remedy
in thothe ordinary courts of law the
respondent is therefore commanded
to declare george Q cannon elect-
ed to the office of delegate to the
house or representatives for tiletilo

congress of the united states
and to issue a berti cleate accordingly
or that he show good cause before
this court

to this alternative writ the re-
spondentspon dent demurs and assigns
amongamongotherrotherother reasons or grounds of
demurrer the following

that said writ does not state
facts sufficient to constitute a cause
of action or sufficient facts to entitle
the plainplaintiff to a peremptory writ of
mandate and

that this court haslim no jurisdic-
tion of the person of the defendant
in said official character on the sub-
ject of this action

this position of the respondent
raises the bald naked question of
the right of this court to direct the

governor of this territory in thefhe
performance of an executive duty
the solution of this question has re-
quired an examination of a large
number of authorities although
sosomeme of them seseemem to be in conflict
with others it will be found I1 think
upon a close examination that but
few are really in conflict with the
preponderance of authority the
act required of the respondent by the
alternate writ is quite dissimilar to
the ordinary duties of a board of
supervisors or the canvassers of
election returns the two missouri
cases 39 mo and 56 mo re-
lied upon by counsel clearly show
the different character of the duty of
election canvassers and the act of
the executive in declaring one
among all other persons to dethebethebe- the
one elected in one case it is an act
clecieclericalrieal in its nature performed by
an inferior officer whose duty is
specifically assigned to him eithercither
by his superior or by athlythe statutestat tes
and is purely ministerialalf ininythethe
other case the duty is oneffone of many
imposed upon the executiveexecutive solely
for the reason that its perfyperformancearmance
is properly within the sphere of exe-
cutiveeloile powers and obligations

section 1862 of the U S revised
statutes 1878 provides that the del-
egatee ate to congress shall be elected
by the voters in the territory quali-
fied to elect members of the legisla-
tive assembly but neither this
nor anyoan ther statute federal ororterter

orinor in anyway indicates
how he shall proceed or upon what
evidence he shallshail determine who 1iq
elected he is left to his own methmethodod
of solving the question in some
cases there r ay be no difficulty or
question others may be in-
tricate and full of diffi-
culties requiring the bestbeat of
judgment and discretion in deter-
mining who is elected it matters
not that in one particular instance
one candidate may receive twenty
times as many votes as all others it
is the rule of law that appliesalphesainn all
cases that is to guide the court if
the judiciary can interfere in one
case it may in any whenever inn its
opinion the executive is pursuing
or about to pursue a course contrary
to the views of the court if the
duty of the governor in determining
who has the of
votes thrown by the voters of the
territory qualifiedfled to elect members
of the legislative assembly and
the issuing of the certificate of elec-
tion is not a judicial acactt it is far
from being merely ministerial it is
at least an executive duty of a poli-
tical character which may at times
requirerequire the best and soundest discre-
tion the state of nevada ex rdret
selden hetzel vs the baart of com-
missionersners 8 nev

I1 have thus far referred mostly to
the territorial lawselaws and to the spe-
cial provision of congress we will
now lookloofe at some of thathe opinions of
the federal and state courts involv-
ing the same or similar questions

the federal constitution creates
and the organic and statutory laws
of this territory recognize the three
great ordinatecoordinateco branches of the
government the legislative execu-
tive and judicial but no attempt
has been made to define with any
special care the nature or extent of
the powers of either care there-
fore in all cases near the extreme
limits of the powers of either depart-
ment should be taken lest betreswe tres-
pass upon the enclosure of another
for the executive in tileethe oman 0
of a duty purely auaaud ixexclusivelyvly bbe-
longing to itself is as independent of

aai the judiciary is of
the executive each is independent
of the other in the performance of
any act solely within tiletilo sphere of
its powers in the language of mr
justice wagner in state ex delvs
governergovernor 3399 mo giving the
opinion of the court says the in-
terferenceterference of either branch withwilhviith the
other would imply dependence and
inferiority when by our peculiar
frame of government there exists
equality andanti independence

ifif in reply to this it should be paid
that the governor of a territory is
not the governor of a sovereign
state it may with equal propriety
beraldbosber aidald the supreme court of a terr-
itory is not the supreme judicial
courtoncourt of a sovereign state both
are the creatures of the federal
government and each has the same
relation to the other in its sphere
and functions of government as the

executive and judiciary of a state
and therefore the opinions of the
state courts are authority in the
case at bar the following cases
were either against the governor or
the head of some state department
in all of them mandamus was re-
fused hawkins vs governor I1
pike law vs towns 8 gro R

people vs bissell 19 ills
state vs governor I1 dutch P

houston ucbaebcr BR co vs randolph
24 texas petition 32
maine chamberlain vs sibley
4 min state ex rel
bartley vs governordogovernorvernorvernon 39 mo

magrun adjutant gene-
ral vs smsmithrthith governor8 RRI1
there are cases which decide that a
mandamus against a governor may
be issued digedirecting the performance
of a ministerial duty but the weight
of authority is greatly the other
way for the reason the courts do
not and will not dutnut the judiejudicjudiciaryLiry in
conflict with thothe executive and that
it was never intended they should
in the language of the defender of
the constitution acaA separation of
the departments so far as practica-
ble and the preservation of clear
lines of division betweebetweenli them is
the fundamental idea in the crea-
tion of all our constitutions and
doubtless the continuance of regula-
ted libertyilllilerty depends on maintaining
these boundaries websters works
vol 6 p 1izz

in the case of the united states
ex rel goodrich isvs guthery
tary of the treasury 17 how
the court says The power of the
courts of the united Sstatestates to com-
mand the performance of any duty
by either of the principal executive
departments or such as is incum-
bent upon any executive officer of
the government has been strongly
contested in this court andin so far
as that power may be supposed to
have been conceded the concession
has been restricted by qualifications
which would seem to limit it to aagacts
or proceedings by the officers not im-
plied in ghethe several and inherent
functions or dutiesdutie8 incident to Ms
office acts of a character rather ex-
traneoustraneous and required of the indivi-
dual rather than of the functionary
in the amepamer caseease the court says it
isis admitted that by mandamusno
act of an executive officer can be ex-
amined which involves the exercise
of his judgment or discretion

In Decatur vs paulding 14 pe-
ters p C 1 tanney says nor
can it the court by mandamus
act directly upon the ofofficerfleer and
guide and control his judgment or
discretion in the matters committed
to his care in the ordinary discharge
of his offic al duties I1

the I1interferenceinterfereneence of the cmurtsur ta wwithI1 th
the performance of the ordinary du-
ties of the executive department of
the government would be produc-
tive of nothing but miselmischiefliefilof and we
are quite satissatisfiedfled that such power
was never intended to be given to
them commissioner of patents
vs whiteley 4 wall gaines
vs thompson FWF wallanallanalian p

it is my opinion that the action of
the governor of this territory in de-
claring who is or may be elected
delegate to congress and in issuing
a certificate of election to the person
who may be by him declared to be
elecelectedtedisis a part of the ordinary
performance of his offofficiallelal duties aas
the executive of this territory that
the declaring of any person eelectedbeeted
and issuing a certificate of

lention to such person asRArequiredrequired of him by section 1862 of
the united states revised statutes
1878 are acts requiring the exercise
of judgment and discretion and this
court cat not by writ of mandate di-
rect what particular course ofor action
lie shall or shall not take in the
performance of an official duty with-
in the sphere of the functions of his
office when tilethe o of any dis-
cretion ii required andanti that direct-
ing him by a peremptory writ of
mandate to do an actacl within tlie
scope of his official power which hebe
has on demand in tilethe 0 of his
discretion refused to perform would
be assuming a grave responsibility
unsupported by authority of law
which might resultingresultresultinin irreparable
mischief

the demurrer will be overruled as
ot the 2ndand and ath ground of demur
and sustained as to the 3rdard and

ground
mr brown gave notice of appeal

from the decision


