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have our courts for the determination
of testamentory affairs, the probate of
wills, the administration: of estates of
decedents, ete., variously in the several
States denominated surrogater courts,
orphenis eourts, probate courts, ete.
These several courts approach nearer to
the jurisdiction of, and 'in snalogy to,
the ecclesiasticAl courts 'of England
than any other, and take the place in
one system occupied by the latter in
Great Britain, and are seemingly the
successors of the ecclesiastical courts, so
far as they are applicable to.our eondi-
tion and constitutions. So that when
the Utah Legislature, as it was compe-
tent to do, desired to fix the tribunal to
take jurisdiction of divorce matters, it
properly and almost necessarily vested
that jurisdiction in the tribunals most
nearly assimilating to the ecclesiastical
courts, and which ex wvi termini
“Probage courts’” had jarisdietion
already of one braneh of the ecclesias-
tical law, to wit, testamentary causes.
A court too erected &nd name! by
Congress itself in the organicact. And
yet it 1is claimed that the legislature
has no power to confer this jurisdiction
upon Probate Courts, but that the Dis-
trict Courts have exclusive jurisdiction
because the Organic Act confers on
them “‘chancery’as well as common Jaw
Jarisdietion.” The wholse history of En-,
glish jurisprudence, text writers and
reporis, contradicts the suggestion.and
overthrows the argument. The legis-
lature, the quasi political sovereignty
of the. Territory, whose power extends
“to all rightful subjects of legislation
consistent with the Constitution of
the United Elta.tea; and the provisions of
the Organic Act,’” had the right éo deter-
mine ‘which of the courts created by
Congress should exercise divorce juris-
diction, and correctly and logieally if
not wisely named the Prcbate Courts
for that purpose.

The counsel also cited as conclosions
of the propositions that this court as a
court of equity being a court of the
United States has thereby jurisdiction
of divorce cause, the decision of the
Supreme Court of the United States
Barber vs. Barber21 Howard 582, therein
Justice Wayne says: **We disclaim al-
together any jurisdietion in the courts
of the United States upon the subject
of divorece, or for the allowance of “ali-
mony, either at an original proceeding
in chancery, or as an incident to di-

vorce a’' vinculo or to one from bed and
board.’’

And resd from the opinion in same
case of Justice Daniell concarred in as
it was by C. J. Chase and J. Gampbell
as follows—‘'From the above views it
would seem to follow, inevitably, that
as the jurisdiction of the c¢hancery in
England does not extend to or embrace
the subjeects. of divorce and alimony,
and as the jarigdietion of the courts of
the United States in chancery is bound-
ed by that of the chancery in England,
all power or cognisance, with respect
to those subjects, by the courts of the
United Btates in chancery is equally ex-
cluded.”

Major Hempstead then referred to the
cases of Norman vs, Lee 2 Black 499,
and Orcbard vs. Hughes 1 Wallace 73,
and the repeated decisions of this court
thereunder that it is a U. 8. ecourt
and in eaancery derives all its powers
from English chancery iaws are the
rules of the Bupreme,:Court of the
United States.

The decision of the Court was defer-
red until a future day.
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DISTRICT COURT.

This morning being the time set for the

resumptionofproeeedings in the Hawkins’

trial, the attendance at the District Court
was much larger than usual, anovel feature
being the presence of probably at least a
hundred ladies. The court was at last
compelled to order no more to be admitted,
on account of the daoger of the floor
breaking through. At one time cries
of “keep still, or you'll go through,’” caused
a rush to the door, and danger seemed im-
minent, but order was restored and no
harm done. :

Mr. Miner, one of the defendant’s coun-
sel In the Hawkins’ case filed the following
motion:

In the Third District
in and for said Ter-
ritory, September
term, A, D. 1871.
Hon. J. B, McKean,
Judge.

The People of the United

States in the Territory Indietment
of Utah, f

or
V8, Adultery.

Thomas Hawkins,
Now comes said defendant,

Haw by his l.ttoma;;, and moves the
court to the de ut herein for
the following reasons, to wit:

Territory of Utah,

balt Lake County.

Thomas

I'HE DESERET NEWS.

That the verdict rendered in the jury in
said case is such that no judgment other
than to discharge the defendant can be ren-
| dered thereon, said verdiet being ip legal
contemplation and effect equivalent toa
verdiet of “not guilty.”

That the statutes of Utah Territory in
such case made and provided require the
jury in all cases not capital to find in their
verdict, if against the defendant, the na-~
ture and extent of punishment, That the
verdict of the jury in said case does not
state the nmature or extent of punishment
as appears by the verdict rendered by the
i l:uz in said case, as by the statute afore-
sai rescribed, and that said verdiet is
therefore equ valent to a verdict of not
guilty. They therefore ask for the dis
i:hargn of the defendant and without de
ay. :

MiINER & FITOH,
Attorneys for Defendant.

 The motion was ably argued by Mr, Mi-
ner, and an attempt at rebuttal was made
by the counsel for the prosecution, when
the court ruled against the defendant, his
decision being as follows:

“It has been m
ginning, it is still my intention, to allow
the counsel for the defence, to raise eve
possible point in this case and to discuss it
Just so long as they please without limi-
tation., In regard to the question now

before me, T must say that no legislature,
whether State or Territorial, no Iefa-
lature controlled by a uunstitutiun, as
a right to give to a court or to a jury
unlimited control over the (})ruperty,
liberty or lives of accused individuals.
If the point raised by Mr. Minrer is
well taken, then the jury in this case
might have rendered a verdict setting the
damages nst the defendant at one mil-
lion dollars or five millions, or any other
sum; and the nature and extent of the pun
ishment at ;one hundred years imprison
ment; or they might on the other hand,
have stated the damages at one cent, or the
extent of the punishment at one minute’s
imprisonment in their, not discretion but,
caprice. No legislature has the right to
Ehre either to a court or jury any such un-

mited power and I must over-rule the
mﬂtiﬂn."

The Prosecuting Attorney then ecalled
the attention of the Court to ithe fact that
this was the day set for the defendant in
the above mentioned case to be sentenced,
and he, by the order of the Court, was
brought into the Court room for that pur-
pos2; but his counsel interposed, stating
that they wished to file a motion in arrest
of _lud gment and for a new trial, and their
'bill of exceptions would have to be found-
ed on the proceedings in the trial. = They
had not yet been able to obtain a copy from
the official short-hand reporter of the
Court, and would not be able to do so until
the end of the week. In view of these
facts, next Saturday was fixed for taking
further action in matter,

The Hawkins’ ase--
The Accused Sen-
tenced,

This morning the case of the People
of the United States in the Territory of
Utah vs. Thomas Hawkins, charged
with adultery, was again called up.
The following motion for a new trial
was filed by Mr. Miner, one of defend-
ant’s counsel.

] Inthe Third District
Territory of Utah, | in and for said Terri-

:.tory, September term
Salt Lake County. | A. D, 1871,

| Hon, J.B. McKean,
Juadge,
The People of the Unifed) Indictment
States in the Territorysof
Utah, . f for
vs.
Thomas Hawkins. Adultery,

Now comes said defendant, 'Thomas
Hawkine, and moves the Court to set
agide the verdict of the jury herein ren-
dered, and to grant a new trial in said
| ease, on the grounds and for the reasons
hereinafter set forth. :

1st—That the said verdict is contrary
to the law and the evidence of the case,
and that said verdiet is not supported
by the evidence given on the trial of
said case,

28—Thbat there was no testimony
given or offered on the trial of said case,
establishing or tending to establish the
fact. that there was an actual legal mar-
riage-in-fact solemnized between said
defendant and the witness, Harriet
Hawkins, in secordance with the laws
| of England, i which kingdom the tes-
timony of Hx rict Hawkins showed the
E:drrhga, if any, to have been solemn-

3d—That the exhibit **A,” purporting
to be & marriage certificate, wus im-
properly admitted in evidence in said
case, there having been no testimony
offered or given, tendizg to prove the
genuineness or validity of the same,

and no proper proof B!HH relating

intention from the be- |

| dict, the indictment; and also in

| had closed, the officers in charge of the

| was null and void.”’

4th—That fthere was no testimony
whatsoever offered or given, on the trial
of said case, relative tothe second count
in sald indictment, which charges a
specific offense,

oth—That the Court erred in with-
holding from the jury in said case, on
their retiring to consider on their ver-
per-
mitting the jury to take with them to
the jury room, op retiring to consider
their verdict in said case, the Statutes
of Utah Territory, in which is econtain-
ed the law and the section of law under
which the indlec'ment in said cale was
found, and the proeecution supposed to
be conducted in said case. |
. 6th—That the Court erred in its in-
struction to the jury in said case, being
in words as follows— ‘‘Now, gentiamen,
if from the evidence you believe that
between twenty-oue and twenty-two
years ago, be the same more or less, the
prisoner at the bar did take the witness,
Harriett Hawking, as his lawfal wed- 1
ded wife, and that she did take him as
her law/ul wedded husband, and that
the ceremony which she has testified to
did take place, that the prisoner at the
bar afterwards procured and gave her
the certificate which has been produced
here, that they thereafter lived together
as husbandand wife, and came to this
country, and that while here, the pris-
oner at the bar, iutentionally and wil-
lingly, did bhave carnal sexual inter-
couse with KElizabeth Mears or Sarah

Dayvis, as charged in the indictment, if | and thus you would go free, absol
from the evidence you believe that, then | free from all punishment; and then

Icharge that he is

455

A motion was then filed by defen-
dant’s counsel in arrest of judgment,
upon which no argument took place:
this was also over-ruled by the Court.

The accused was then arraigned for
aentence, which was pronounced by the
Couart in the following words:

Thomas Hawking, I am sorry for
you, very sorry. You may not think .
80 now, but I shall try to make you
think so by the mercy which I shall
show you. Youcame from England to
this country with the wife of your
inuth. For many years you were a

ind husbend and s kind father. At
length the evil spirit of polygam
tempted and possessed you; then happi-
ness departed from your household, and
now, by the complaint of your faithful
wife and the verdict of a law-abidin
jury, you stand at this bar a convict
criminal,

The law gives me large discretion in
passing sentence upon you. I might
both fine and imprison you, or I might
fine you only, or imprison you only.
I might imprison you twantf years
and fine you one thousand dollars. I
¢sn not imprison you less than three
years nor fine you less than three hun-
dred dollars, It is right that you
should be fined,among other reasons to
help to defray the expense of enforcing
the laws. Buat my experience in Utah
has been such that were I to fine you
only, I am satisfied that the fine would
be paid out of other funds than yours,
utely
those

guilty of adultery | men who mislead the people would

under the law;” said instruction assum- | make you® and thousands of others

ing, among other things, that if the | believe that God had sen

jury believed from the evidence that
the facts existed as stated in said in-

t the money to
ay the fine, that God had prevented
he Court from sending you to prison,

struction, that the existence of such |that by a miracle you had been rescued
facts was suflicient evidence to prove a | from the authorities of the United

legal, actual

arriage between Harriett | Btates. I must look to it that my judg-

Hawkins and defendaut, according to | ment give no aid and comfort to such

the laws of England.

men. I must look to it that my judg-

7th—That the Court erred in refusing | ment be not so severe as to seem vin-
and neglecting to charge the Jury in | dictive, and not 8o light as to seem to

said case, in the words as asked by |trifle with justice.

counsel for defendant,

This community

which were as | ought to begin to learn that God does
| follows: ““That it was the duty of the | not interpose to rescue criminals from

prosecution toshow an actual legal mar- | the consequences of their erimes, but
riage of the defendant with Harriet | that on the coutraryv He 80 orders the
Hawkins, according to the law of the | affairs of His universe that, sooner or

lace where such marriage may have

een shown on evidence to have been
solemnized. And if the jury believe
from the evidence that the prosecution
has failed to make such proof, the jury
in this case must find defendant not
guilty ;”” the Court remarking and
charging as follows: ‘I have substan-
tially charged you as to that doctrine in
other words, and I repeat it. You must
believe from the evidernce that the cere-
mony took place as the witness related,
that they have cohabited together as
husband and wife, as she related, and
you must believe from the evidence that
there weas a lawful marriage.”’

8th-—That the Court erred in refusing
to give instructions Nos, four and eight
and reading the instructions so refused
in the hearing of the jury, said instrue-
tions being asked by defendant’s coun-
gel, also in adding the verbal addenda
to the instruction asked by defendant’s
counsel, numbered second, which was
in the words following: **Yes, gentle-
men, Isay so, and Isay to you that the
defendant can have but one lawful wife |
at the same time. I say to yon that if
you believe, from the evidence, he mar-
ried the principal witness, Harriett
Hawkins, as she has stated, any subse-
quent marriage with any other woman

{

9th—That the officers in charge of the
jury and the jury themselves acted im-
properly while said ease was on trial in
this, amongst other things, that after
the argument of counsel for the defense

jury conducted the jury through the
streets of Balt Lake city from the court-
room to the saloon of Charles Trow-
bridge, on East K Temple street, which
street and the side-walk thereof was
at the time thronged with people other
than the jurors in paid case, who did
mix acd mingle with said jurors, and
that said jury, while at and in said sa-
loon, did drink spirituous liquors, to
wit whisky, brandy and wine, and that
while at said saloon, said jurors did
mix and mingle and converse with
other persons, not jurors in said case,
and that on Thursday night during the

later, crime stands face to face with
justice aud justice is the master.

I will say here and now, that when
ever your g¢ood behavior and the public
good shall justify me in doing so, I will
gladly recommend that you be pardon-
ed. Thomas Hawkins, the judgment
of the Court is that you be tined five
hundred dollars, and that you be im
prisoned at hard labor for the term of
three years,”

The prisoner was then remanded to
the custody of the Marshal. Mr, Miner
asked the Court what bail would be
taken, pending the taking of the case
to the Supreme Court of the Territory.
The question was not answered, its con-
sideration being postponed by the Court
to a future day.

In arguing the several propositions
of his bill of exceptions on which was
based the applicatien for a new trial
in the above case this morning, Mr.
Miner read two affidavits, one made by
himself, the other by Dr, Groves, of
this e¢ity, as to the improper conduct of
the jury. But as the time at which the
the game of poker, alleged to have been
played by them, occurred, was not spe-
cified, that is, it was notshown whether
it was before their verdict was reached
or not, and the allegation was only
made on hearsay, Mr. Miner stating that
one of the jurymen was his author-
ity for making the statement, the Court
ruled that nothing improper had been
shown, and that the affidavits were un-
supported; he said if any of the officers
of his Court, while in the discharge of
their duties, were guilty of improper
conduct, It was his duaty fo punish
them and he would do so, but as in this
case no improper conduct had been
proved, the allegations amounted to
nothing more than a libel and a scan-
dal. No such pettifogging as that
would be allowed in this court; lawyers
must discuss qunestions like lawyers
there, and the Court very peremptorily
ordered that Mr. Miner, on Monday
morning, should show cause why he
should not be fined and disbarred for
 making unsupported charges against
officers and jury of this Court.

night one of the officers in charge of
the jury did play at eards with the jury
at a game ocommonly ecalled poker,
all of which tended to prejudice
the rights and interest of defend-

e o

QUERY FOR THE SORROWFUL JUDGE,—
If a man must be severely fined and im- -
risoned for “commitiing adultery with
own wife,”” against which there is

ant herein. He therefore asks that said | neither law nor commandment, what must
verdict be set aside and a new trial be | be done to the man who has committed

dered. A. MINER,
o Attorney for Defendant.

- The several points were argued in
detail by Mr. er, but were over-
mhﬂ,mjm. l!hq_(‘a'pm_'t., ' -

adu_lte:g;iﬂh his neighbor’s wife, against
which e is both law and express com-

mandment? If the Judge cannot answer
that question satisfactorily, he may very
spproprimlél assume the character of the
udge with the “Rueful Countenaiice,”



