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havelour courts for the determination
of testamentarytestamentory adralaffairsra the probate of
wills thetha administrationministrationad of estates of
decedentdecedentsdecedentsst eteetc variously inili the severalstates denominated surrogatesgater courts
orporrorphehenisbenishilsfils courts probate courts qteteetc

several courts approachapor nearer to
thethi jurisdiction afibf and in analogyy to
thbioeie courts ofolf erlEtienglandglandgiand
thiisthan anany other andantt take the place in
onaone system occupied by the laterlateyk ingreat britain and are seemingly the
successors of the ecclesiasticalc courts eoSO
arasbraaaraa theyareari apapplicable to our cohill
tion auaand constitutions so that whenn
the utah legislature asad it16 was comp-

etent to do desired to fix the tributribunalnalnai to
take jurlsjurisjurisdictiondic tion of divorce matters itproperly and almost necessarily vestedthat jurisdiction in the tribunals most
nearly assimilating to the ecclesiastical
courts and which ez viv termini

probate courts had jurisdiction
already of one branch odtheof the ecclesias-
tical lawI1 to wit testamentary causes
A court too erected kladkiad name I1 bycongress itself in the organic act andyet it is claimed that thethel legislature
has no power to confer this jurisdiction
upon probate courts but thattiethatthatthethe dis-trict courts have exclusive jurisdiction
because the cL act confers onoilthem chancery aaas well as common lawjurisdiction the whole history of en
glish jurisprudence text and
reports contradicts the suggestloiLand
overthrows the argument the legis-
laturelat iarelare the quasi political sovereignty
of the territory whose power extendsto all rightful subjects of legislation
consistent with the constitution of
the united states and the broilprovisions of
the had the right to deter-
mine of thelthes courts created bycongress should exercise divorce juris-
diction and correctly and logically ifnot wisely named the probate courts
for that purpurposeliose

the counsel also cited aaau conclusions
of the propositions that thi court as a
court of equity being a court of the
united states has thereby jurisdiction
of divorce cause the decision of thesupreme court of the united states
barber va barnar heral howard thereinjustleejustice wayne BOAsays we disclaim al-
together any jurisdiction in the courts
of the united states upon the subject
of divorce or for the allowance of ali-mony either at an original proceeding
in chancery or as an incident to di-
vorce aaa vinculo ortoontoor to efromonone from bed14 and
board

and read from the opinion in same
caecase of justice danielldanieli concurredcon carrod in asa
etwas becjby CJ0 J chase and joJ oamcampbellOamGam
as follows efromeromfrom he above views it
would seem to follow inevitably that
as the jurisdiction of the chancery inengland doeshoes not extend toorto or embrace
the subjects of divorcedi borcer and alimony
and as the jurisdiction of the courts of
the united statesspates in changetchancery is bound-
ed by the chancery in englandlugland

or cognisance with respectreaped
to those subjects by the spurts of the
united states in chancerychancery isls equally extex-
cluded 71

major hempstead then referred to the
cases of norman vs leejlee 2 black
and orchard vs hughes I1 wallace 73
and the repeated decisionsdeci siona of this court

that it is a U S court
and in chancery derives all its powers
from english chancery Alaws are ththea
rulearules of the supremiaSu Court of the
united states

the decision of the court was defer-
redred a future day

DISTRICT countecourto
tillsthis morning being the time set for the

resumption ofproceedings in the hawkinshawking
trial the attendance at the district court
was much larger than usual a novel feature
being the presence of probably at least a
hundred ladies the jeocourturt waswaa at last
compelled to order no more to be admitted
on account of the danger of the floor
breaking through at one time criecriess
of keeps tilloror go through caused
a iashrash to the door and danger seemed im-
minent but order was restored and no
harm done I1

mr miner one of the defendants coun-
sel in the hawkins case filed the following
motion

lintinin the third district
territory of utah in and for said ter

september
term A D 1871

saltsait lake countybunty honhontJ B mckean
judge

1 the peoplepopie bf the united
states in the territory indictment

y of utah for
IM vs adultery
H thomas cawkinshawkins J
fonowhtowitow comescornea said defenddefendantantlanti thomas

mawkinsawkinsfH by hislits attorneys and moves thethoartcourt to discharge the defendant herein forfot jwethe followingfollowhigbig reasons to wit j

atty

that the verdict renderedrenderoil laanthethe jury in
saldsaid casela judgmentno othenother
than to discharge thetho defendantdelendantdaut cancan be ren-
dered thereon said verdict being inip legal
contemplation and effect equivalent iroto a
verdict of not guilty

that the statutes of utah territory in
such case made and provided require thejury in all cases not cacapitalpltal to0 find in their
verdict if against theth ddefendante fendantdaut the-na
turetune and extent of punishment that the
verdict of the jury in said case does not
state thelthe nature or extent of punishmentpunialiment
as appears by the verdict rendered by thejury in saidsald case as by the statute afore-
saidid prescribed and thitthat said verdict Is
therefore equivalentvalenttalent to a verdict of not
guilty they therefore ask for the disdia
charge of the defendant andana without de
lay i

miner fc elichFITCH
attorneys for defendant

the motionraatlon waswag ably argued by mrair mi-
ner and an attempt at rebuttal was made
bybythethe counsel forforthethe prosecution when
the court ruled against the defendant his
decision being as follows

it has been my intention from the be-
ginning it is still my intention to allow
the counsel for the defence to raise every
possible point in this case and to discuss it
just so long as they please without limi-
tation in regard to the question now
before me 1I must say that no legislature
whether state or territorial no lelegis-
lature controlled by a constitution vahas
a right to give to a court or to a jury
unlimited control over the property
liberty or lives of accused individuals
if the point raised by mr miner is
well taken then the jury in this case
might have rendered a verdict setting the
damages against the defendant atoneat one mil-
lion dollars or five millionsminions aranyor any other
sum and the nature and extent of thepun
ishmentabtatat one hundred years imprison
ment or they might on the other hand
have stated the daidaldamagesnages at oneono cent or theextent of the punishment at one minutesimprisonment in their not discretion but
caprice no legislature has the right to
give eitherelther to a court or jury any such un-
limited power aridannd I1 must overruleover rule the
motion I1

othethe prosecuting attorney then called
the attention of the court to the fact thatthis was the day set for the defendant in
the above mentioned case to be sentenced
and hebe by thetho order of the court was
brought into the courtcountcourtroomroom forfon that pur
poss but his counsel interposed stating
that they wished to file a motion in arrest
of judgment and forforaa newnow trial and theirbill of exceptions would have to be found-
ed on the proceedings in the trial they
had not yet been able to obtain a copy from
the official shorthandshort hand reporter of the
courtcount and would not be able to do so until
the end of the week in view of these
facts next saturday was fixed for taking
further action in this matter

the lawkinshawking case
the accused sen-

tenced
this morning the case of the people

of the united states in the territerritorytory of
utah vs thomas hawkhawkinsins charged
with adultery was again called up
the following motion for a new trial
was filed by mrair miner one of defen-
dants counsel

I1 in the third districtterritory of utah i in and for said terri-
l tory septemberaPtember term

salt lake county A D I118717171
hon JBB mckeanick n

judge
the people of the united I1 indictment
states in the territoryof 1

utah for
vs

thomas hawkins adulteryAdultbry
now comes said defenddefendantsinttint ithrThthomasoinas

haw kins and movesmovas the coultcoult to setact
aside the verdict of the jurtjury hereinhorein ren-
dered and to grant a newnow trial in said
case on the grounds and for the reasons
hereinafterherein dfter set forth

let that the said verdict iaIs contrary
to the law and the evidence of the case
and that said verdict is not supported
by the evidence given on the trial of
said case

21 that there was no testimony
given or offered on the trial of saideaid case
establishing or tending to establish the

was an actual legal matmarmar-
i ariage ln factfket solemnized between said
defendant and the witness harriet

in accordance with the laws
ofEngland ITfir which kingdom the tes-
timony of ha Hawkinsfy tHawkinskina showed the
marriage if any to have been solemn
aizddiced

ad that the exhibit A purporting
to be a marriage certificate was im-
properly admitted in evidence in baw
case there having bebeenan no testimony
offered or given tending to prove the
genuineness or validity iaof lnethetheaamesame
andan no proper proof glyengiven relating
thereto i i 3 odut
PL t

i fth r that thereabere was njnalol01 testimony
e treal

of said gasepase relative to the second count
in baidsaid indictment which charges a
specificnidfid lenseoffenseof

ath that the court erred infit with-
holding from the jury in said case on
their retiring to considercon bider on their ver-
dict the indictment and also in per-
mitting tho jury to take with them to
the jury room bp retiring to consider
their verdict iniff saidsald case the statutes
of utah territoryrylain which is cocontain-
ed

etain
the lawjaw and the section of wundercawunderlalaw under

which the in said calecaie wasyv
found and the arbeeprosecution supposed to
be conducted iuju said case

oth that the court erred inift its in
struction to the jury in said case being
in words as follows now gentlemen
if from the evidence you believe that
between twenty onecue and twentywenty two
years ago be the samebame more or less the
prisoner at the bar did take the witness
harriett hawkins as his lawful wed-
ded wife and that she did take him as
her lawful waddedwedded husband and that
the ceremony which she hnshas testified to
did take place that the prisoner at the
bar afterwards procured and gave her
the certificate which has been produced
here that they thereafter lived together
as husband and wife and came to this
country and that while here the pris-
oner at the bar intentionally and wil-
lingly did have carnal sexual inter
couse with elizabethellzabeth mears or sarah
davis as charged in the indictment if
from the evidence you believe that then
I1 charge that he is guilty of adultery
under the law saidbald instruction assum-
ingng among other things that if the
jury believed from the evidence that
the facts existed as stated in said in-
structionst that the existence of such
facts wasas sufficient evidence to prove a
legal actual marriage between harriett
hawkins and defendant according to
the laws of england

ath thatthab the court erred in afusrefusing1
ing

and neglecting to charge the jurytaryjanyjuny in
said case in the words as asked by
counsel for defendant which were as
follows that it was the duty of the
prosecution to show an actual legailegal mar-
riagelaieitie of the defendant with harriet
hawkinsWkins according to the law of the
ilaceglaceplace where such marriage may have
beeneen shown on evidence to have been
solemnized and if the jury believe
from the evidence that the prosecution
has failed to make such proof the jury
in this case must find defendant not
guilty the court remarking and
charging aaas follows 1I have substan-
tially charged you as to that doctrine in
other words and I1 repeat it you must
believe from the evievlevidencedeLce that the cere-
mony took place as the witness related
that they have cohabited together as
husband and wife as she related and
you must believe from the evidence that
there was a lawful marriage

ath that the court erred in refusing
to give instructions nos four and eight
andaud reading the instructions so refused
in the hearing of the jury said instruc-
tions being asked by defendants coun-
sel also in adding the verbal addenda
to the instruction asked by defendants
counsel numbered second which was
in the words following yesyesyea gentle-
men I1 I1 say so and I1ibayleaybaysay to you that the
defendant cancau have but one lawful wife
at the same time I1 baysay to youyon that if
you believe from the evidence he mar-
ried the principal witness harriett
hawkins as she has stated any subse-
quent marriage with any other woman
was null and void

ath that the offommmeersofficers in charge of the
jury and ahetheho jury themselves acted im-
properly while said case was on trial in
this amongst other things that after
the argument of counsel for the defense
had closed the officers in charge ofbf the
jury conconductedducted the jjuryury through the
streets of baitsalt lake city from the court-
room to the saloon of charles trow-
bridge on east templetempie street which
street and the sidewalkside walk thereof was
at the time throngedthron ged with people other
than the jurors in said case who did
mix and mingle with said jurors and
thattha saidbaid jury while at and in said sa-
loon did drink spirituous liquors to
wit whisky brandy and wine and thauthat
while at said saloon said jurors did
mix andani mingle and converse with
other personsportions not jurors in saidsald case
and that on thursday night during the
night one of the offommmeersofficers in charge of
the jury did play at cardscarda with khefhe jury
at a game commonly called pokerp oker
all ofcf which tended to prprejudicedudlee
the rights and interest of defend-
ant herein he therefore asks that said
ferdlverdictct be set aside and a newnow trial be
ordered A MINIM

attorney for defendadefendantt
the several points werewem argued in

detail by mr miner but were ovenover
ruled projormaforma byb the court

fc c

A motion was then filed by deafen
autsants counseL in arrest of judgment
upon which no argument took place
this was also overruledover ruled by the court

the accused was then arraigned for
sentence which was pronounced by thecourt in ahehe following words

thomas hawkins I1 am sorry for
you very sorry you may not think
so now but I1 shall try to make you
think so by the mercy which I1 shall
show you you came from england to
this country with the wife of your
youth for many years you were a
kind hubbandhusband and a kind father atlength the evil spirit of polygamy
tempted and possessed you then happi-
ness departed from your household and
now by the complaint of your faithful
wife and the verdict of a law abiding
jury you stand at this bar a convicted
criminal

the law gives me large discretion in
passing sentence upon you I1 might
lothbothhoth fine and Impimpi isontison you or I1 might
finenine youbu only or imprison you only
I1 might Impimprisonrilon you twenty years
andmad ninefine you one thousand dollars I1can not imprison you less than three
years nor fine you less than three hun-
dred dollars it is right that you
should be fined among other reasons to
help to defray the expense of enforcing
the laws but my experience in utah
has been such that were I1 to fine you
only I1 am satisfied that the fine would
be paid out of other funds than yours
and thus youyhu would go free absolutely
free from ailall punishment and then those
men who mislead the people would
make you and thousands of others
believe that god had sent the money to
pay the fine that god had prevented
the court from sending you to prison
that by a miracle you had been rescued
from the authorities of the unitedstates I1 mustemust look to it that my judg-
ment give no aid and comfort to such
men I1 must look to it that my judg-
ment be not so severe as to seem vin-dictivedic tive and not so light as to seem to
trifle with justice this community
ought to begin to learn that god does
not interpose to rescue criminals from
the consequences of their crimes but
that on the contrary he sa orders the
affairs of his universe that sooner or
later crime stands face to face with
justicjusticea aud justice Is the master

I1 willwiil say herbandhere and now that when
ever your wood behavior and the public
good shall justifyj me in doing so I1 will
gladly recommend that you be pardon-
ed thomas hawkins the judgment
of the court is that you be linedfined five
hundred dollars and that you be im
prisoner at hard labor for the term of
three years

the prisoner was then remanded to
the custody of the marshal mr miner
asked the court what ball would be
taken pending the taking of the case
to the supreme court of the territory
the question was not answered its con-
sideration being postponed by the court
to a future day

in arguing the several propositions
of his bill of exceptionseions on which was
based the applicationaplon for a new trial
in the above case this morning mr
miner read two affidavits one made by
himself the other by dr groves ofor
this city as to the improper conduct of
ththe juryejury but as the time at which the
the game of poker alleged to have been
played by them occurred was not spe-
cified that laIs icit was notnoV shown whether
it was before their verdict was reached
or not and the allegation was only
made on behearsayarsay mrair miner stating that
one of the jurymenjuryman wwarswarf hishia author-
ity for making the statement the court
ruled that nothing improper had been
shown and that the affidavits were un-
supported honaldhe baidsaid if any of the officers
of his court while in the discharge of
their duties were guilty of improper
coneonconductductduet it waswaa his duty to punish
them and nebe would do so but as in this
case no improper conduct had been
proved the allegations amounted to
nothingbothin more than a libel landimd a scan-
dal no such pettifogging assis that
would be allowed in thibthia court lawyers
must discuss questions like lawyers
there and the court very peremptorily
ordered that mr miner on monday
morning should show cause why he
should nar be fined and disbarreddisbarred for
making unsupportedsupportedtin charged against
bofflofficerscers and jury of this court

QUERY porFOR THE SORROWsorrowfuleurFur juljuijudae
if a man mustmuse be severely fined and im-
prisonedgriphi for committing adultery with
hisIs own wife against which there is
neither lawa nor commandment what must
hebe done to the man who has committed
adultery with his neighbors wife against
which there isIA both law and express com-
mandmentmadimafimandment if the judge cannot answer
that question satisfactorily hohe may very
appropriately assume the character of the
judge with the rueful countenance


