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is therothere anything to warrant thauthat
such an outbreak was contemplated

abyby them or that it was nightright to
force there to injure

ethemthem bettorbetter go to them with0irnarnkindlyadly words and prayers thanthian to
slaughter them ratherbather should
they be pitied and prayed for I1
amnot herohere to saygay they did right in
resisting writswrite I1 believe they did
wrong but there was a good deal
bettat way than that adopted to0o

enforce the law
there on the banks of the weber

dwelt a people not a bad people
there had been some difficulty bebe
tween them and the territorial offi-
cers they should have delivered up
the prisonersprisoner s I1 do not attempt to
support them in this act of resist-
ance

on thatthai brightblight june morning
when burtonbutton and his posse arrived
there isoo glittering muskets on the
bench south and artillery pieces
iseriseisendingbendingiding to them an intimation that
death ixmightright result to those in that
acampacamp ziadhd what must hahaveve been
their ataf

i
the reflection of

uintinanother mountainln meadow massa
crcreere I1 Is not there something in this
caeCREOehatahat would strike terror to
tiini alq e and makemaka them
thinthinkli abatxuatiualuaiba N the last day

1

thothe bright sun should shino
uponithemthem metiaMetlainks there was a

come upon them that
blade theinthem lay down and shedabed thel
asiglast blood before they would give
therthemselvesliseiiseives up to be J

with the mountain emiomiM I1
grantsgran ls by the made
upon thiotho governor there went out i

persons as it appearappears where
did the rostreal come from la
a man in the box thatiba WguldguidP
havobavo volunteered to go90 ta9ri

anaig errand and instead
ofa utho ro being only hiennionmen 1

there ingra twitwicece that malj
this army marched upon themilemt
by anand1I by a6 boy cacarries a message
into the camp calling for certain
men in thirty minutes A

and they gather to the
bdwery and the paper iaIs about totcI1

beae
I1read but scarcelycarearcely hadhwdhadbad the latiiati

jiote of the horn been sosounded be-
fore

be-
lore there waswaa heard upon the
belphabenphaeha rumbling hoial and crash

jiinilin Ja filled with men
en and children came a solid

mihot I1 bavehavehave nobl power to degdeAdescribecribe
thatthab fearful jk WRhothohbatjburton iidildlid wrong he had no buslbusis
adeas to fire that shot for the Bbakesake
of being charitable I11 ama M willing to
admit that one of thothehe shotsshota went
overweoe00 camp they tell ua thatby bombborne miraculousous occurrence the

samegamosamo gun without heingbeing sightedre
sent thothe second shot into the lowebowery falling half the distance of thefirst shot it is seldom thetho case
that an antartMerymanartilleryman can hitbit ththeeobject the first nirefire and if t
roeagoes over he lowerslowera his guilgun 9 so80 as
whit A the next timestime and
that is just what was the case here

should they use solid balls
menhinnmanaton do dotnot splayplay with ubold balls
if their inintentionantion hhadad been to
frighten the people why did they

blank catridges that ballhall
killed two women and ccarriedralpd away
the chin of a third

Asfas to thetha time the
zaejaeneed I1 dotio not consider itpeanyofany
greerogreat Jm I1 shall not takeup the statements pt witnesses sep-
arately in this matter wa are toldby the norrmorratea9 that the firing
mithwith small arms commencedcommencect short-ly after the cannons had been shot
the defense states that the morris
ites beggb firing first but oaka
bon that he had to hunt
colne to hide from thothe shots
whileon his way home and I1would rather have that mansmana testi-mony than almost any otheronother ionjon
ahlsthis point he corroborates thetestimony of the Morrisitestostog in thethreeahree days of the fight it doedoessnotnot
appear that anything veveryvary import-
ant took place till thewthe fastlast day
these men make a charge on
the unarmed ninety olethothe noblenobie
gooCOO they go in and theythoy comeout all that was left of themthemi left
oncko00 the Morri sites were out ofammunitionammunilion I1 say this notwith-standingatagi4ing thothe testimony of teomanthomanthetho man
whoho mademadeaa memorandamorandamb of0f getting
anima they charge up
the tinneabib the morrisrea are dis-
armed and the whitee flag floating
overoven the campmp I1 herohere tho
testimony 0 somo of the men on
co benigsense amis that

thetlethoho surrender was a charni wildburbur-tonboil intimates thetilo damudamesamebame thinkthing byYsending backhack for troops yet inbpiapi telof thisthes theytheythoy swearsiyar that only
alkalxaikaix or0r bovelasevell imen werewem therethore to
auardhuard the men if that were trueltrue

haye to bellevebelieve gen jaburur
dlattMAL Ibolovaiova that

gen burton went in there with
Mampree than 10101515 or 50 men I1 think
hisareneagleeagieglegie eye nd hislife caution would
have taught him a better policy
than that I1 am surbursurprised thatgen burton ever went in there
with men if he has ever been
in the united states service he wagwaiwas
taught different from that and this
is certainly presumable if the burear
render was looked upon with a sus-
picious eye I1 know that men in
a body look1001

7

much larger than they
renilreally are to eyes
but iI1 do bellevbelieve6 hebe hadbad at least 6050
men with him he went in there
aaccompanied by his men

it being after five judge
van zile rested in his argumentment
and adjournment was taken until
9 30 tc morrow
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resumed his argumentan t there are
a few more points I1 desire to men-
tion as to the number of men in
the camp I1 have more to
eay the evidence given bytheby the wit-
nesses for the prosecution in regard
to this number I1 consider correct
one of the evidences of peperjuryai ury I1is
that every witness leiistells exaexactlyatly tthehe
bamo story thisthib ia a stranstrangegethingthing
and is one of the earmarks of train-
ed witnesses adoL do not accuse them
of perjury and I1 leave it to you to
say if it must bobe baldsaid that thetile
wiwitnesses are ao10 be called
orpr liars my brothenbrother tilford well
aldaid that a crowd of frightened
panic stricken monmen tandand women
camicamo out zouaouyou gentlemen of the
juryjuly men as you may be
would be frightened anandd panic
stricken in suchbuch a case burton
rides inn and out of the crowd mor-
ris steps then it ohmes to the mind
of every ono of the Morrisites that
they were allnil to be billed they all

it with thathatbat idea morris
or sommonesomeone else asks permission totd
speak to urge them to further re
plstance no I1 shybaysay that knowing
he had ta dieydiesdiedle beibel to diudin11

like a man arms weremere un-
loaded if aehe wished them to fight
again why did hhaq nat say so one
witness bayssays morris cried 11 what thave taught you aroare eternal
truths that was no time teto preach
a isersonsermon jfif ho wished furth or re 6

1 amov0 e-o4
1

iwards the arms lohe walswali theintheiri

leader go in oneoue directionr
and they intheip the otherothel I1it the evi
denoedenceenoeence hadbad shown hatthatt morris hadbad
concealed armsarmb apppuponQ n Jilshia body theremight bebaaa maremore justifiablej killing
if he intended to rush for his arms
would hetie have stood and looked
into gen bartons face while threeshots werewe-re fired I1ntointo hishia body if he
intended to makehat rushrush wouldhohp have allowed womenmomen andthilandchil-drendrenkoto bavehavo been mixed into ththothecrowd we aretolaare told that thisthia was avery excising timar by men whohadfiad beenbe wi engaged in the battlebattiebatt to for
chrep days if the men whowh0 went
in therewere were frightened they arenot fitqt to0 attaialtaiattackck a brigade of
bed bugs sheriffsherill brown did lupjupopttsay that howadhe wagwas frightenedtoned and E
venture to baysay he ave takenand boundbound morrismorr I1 anand carried himout of thatafofortrt despite allajl the efforts
of the morrnMorrimorrlssites and would havebave
doubtless done 16 had hhee been in

I1 anothern0 the theonytheory thatil at conyconvincesinces
Mme theytbpy didd d not contemplate anany

f resistance is the fact thap they fellfelifeifey
upon his body and wept and moan-
ed over his fate it they 4ad designeddesigned
resistance they would have fought
with increased desperation whenmorris fell then theromanthe woman was in-troducedtrod into ththeescenescenes with whose
murder the defendant is charged
she hearheardd morris words and steppedout rashly it may liebe and calledcanedBurfoll a bloodthirstyxsty wretch andli shot her dead thoythey maypiny talk
aboutabat the evidence01i dence given byjya mr
bownan butbut to memel itift seems thefostrmrstar truthfulahful and honest testimony

I1

I1I1 wyerwierevereven deardheardheard
weWe have1 av6 called mrs Elleliellasosasoh whocould not understandersland english butwho saw thetho motions 3 and alsoother

b
tylanwitnessessea but I1 do not wishto tatakotaho0 up much time in re-viewingyiewing ahethe evidence willwiiltherefore confbonfyY notice some ofthe criticisms of the gentleman oftiyethe defensedefensohigofigo first referring to th-ethetestimonyopy ofaof mri bowmannowman itt issibsis saidealdaidnidthat mrsmr bowbowmannowmanman sbawsawaw morris shotbut did not see his widewife fallfal1 andaridhereherel 1 refer to the difdifferentterent posi-

tions marked pudput byy the tetestimonystimon y
of the defense aa theaho position of tilgthewoundedVoun ded man it is natural

I1to saysaythattha thehe took thejho Positpositionionioa whichthe prosecution have fixed myaffriend argues that mrsmra rustanrust enyabayaq

thothe man who rode a black horse
did the shooting I1 viiihlll refer to the
testimony to enowehon that general
burton did not ride a bright sorreltorrel
horhorsenshorsehorbeseassensas judge tilford says hohe did
but a baybuy horse and ursmrs just
sayssaya the man who shot morris rode
a dark not a black horse then
my brother Inquiinquiresresreg what busi-
ness mrsurs cardon had in that
camp herbeer testimony saysbays shoshe
was told to go thorethere as a doctressdoodoc tresa
by oneono of bishop bests brothers
camomile has been attacked withwlth
great vehemence I1 nevernevet knew
him before he aplearedappeared on the
stand but I1 believe he told the
truth his statementsments have not
been contradicted nor has his tetes-
timony been impeached if the de-
fense could have found a man in
this territory who could have spo-
ken aught against dan camomile
he would have been brobroughttight hereherb
but that man cannot be found he
is asked if he did abt say so and so
toutouchch a man in a Balosalosaloonorf and he
ssaidd 1 no1

12 and thibthis statementement hasbaa
anevernever bebeenen impeached and it can-
not be then mr hewitt my
friend sayesays is a fafanaticnatle

the theory of the defensedefonse Liss that
there was a rush for the armsarmb mor-
ririkrim was described as ba middling9
sized man1

ailari but iliveif we canpan believe
the testimony of the defendants
witnesses morrismortis occupied the
ground nearly all over tuotho camp
burton bayssays he saw no woman yet
golding says she wswas close bbehind
morris if she was then burton
must navehave seen her ifit morris
stood in front of burtonbulton he would
badehadehavebaie had timetimo to0 get by before the
shooting was ddoneone burton could
not flavehave shotphot ththroughrougligil the shoulderr
of mamorrisS 1audand1n hitt mrs bowman un-
less rip I1at oa01 had a crooked barrel

the testimony btof the witnesses
for thodtholhe defensedefenso was then noticed by
the speaker with considerable mi-
nutenessnuteness ifmorris wadwas running fortor
ward he would certainly
eheur forward and that ho
feilfell backward la18 conclusive evidence
thatthai he weswegwis standing still when the
shooting was dolp nudand not rushing
atitt all itif poems to me that I1 have
thus proved the evidence of the de-
fenso

de-
fense to have been at fault in many
particulars and in conclusion I1
say to you that if the taking of life
was necessnecessaryary and thetho Lminuming ofbf thothe
womanMOdersDURS your verdict must be theopposite of acquittal but I1 say thatthisthia was if a8 manhadha Ataken the steps gen burtonbartondid I1 thinkathink a fuss undand disturbance
would have been iiilithibhisa object he
should have gone down beabeforeore day-
light and taken possession of the
forfortforhandyandtand stationed 10two or three menin each h-ouseholdouseholdhoid1 there was nonecessity for shooting a gun

nowlow done I1 havo uner in this casecabeca e I1 havhavee triedto escape the character of a perse-
cutor I1 comecomb to ask youY to drawlegitimate conclusions from certain
evidence 11 only ask youqu to carefully
considconsidererthethe evidence the laws of
our country must be enforced if
tenyany of thesethes laws have been violat-ededitedibitt la your duty to nindfind a ver-dict ofok guilty the I1lawaw comteevenoven from the mouth of god
himself5 thou riot hillbill 9

and iaIs as much a itwas when liven to mosesmosea upon
sinalbinai if the law hahas been violatedgive a verdict in with itand if not by all means acquit the
defendantt

I1 JUDGE feer
then eadread hiahla instructions to thejury which worwere somewhatso what leng-thy and devoted mainly to thethi legal
definitions of Mmurder randmd man-
slaughter and u on grounds
the defendant should acquittedbe
altogether ththe6 charge waawas very
mairfair andprid impartialim partilioartlill at

im ury in charge of a deputyjnarshal retired t consider upon
the verdict bnoanoan thetl court took a
recess until 2 pm

judge Charchargegd I1
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Cchargefage to ihieifie jury in
the burton triaitrialtr a 1

L

Vs E T bantonbarton for1I1 1murder
I1

of0 itiittpvce jury you
llavehive faithfully and patiently Hslia
bened to theahe evidence and4nd thetho argu-
mentsmen ts of counsel lain this important
caseease and nowmow devolves upon me
Jto9 adliedirectct youron att to uch
principles of lawlav as are

0o to the case githwith the
vieydieyID to6 augsta 4 in arriving at a

VP d I1api
Ut

the indictment under which the
defendant iais bengbeing tried charges
the defendant with killing mrs
bowman in a manner and undersunder
circumstances and with motives
which if true make the killing
murder inih the erst degree ununderdr
this indictment you can find the
defendant guilty of murder in the
first degree if you believe from the
eidde lica that all the material facts
necessary tto0 constitute murder in
the jimhfirst degree have been proven
beyond a reasonneasonreasonableab to doubt or in
casecabe youjou do not find the defendant
guilty of murder in the first degreedegrees
you cancau under this indictment
nindfind the defendant guilty of mur-
der in the second degree ifit you be-
lieve from the evidence that all the
material facts necessaryebsarycesary to consti-
tute in the second degree
have been proven beyond a reason-
able douhtdoubt or in case you do not
nindfind doondoendant guilty in eitherelthei the
first or you can un-
derdeiphisthis indictment nindfind the do

bf marsaumanslaughtergb ter ifit
from thethu ayevidence you believe the
faeofacts to constitute man-
slaughter beyond
a reasonable doubt

if you find the defendant guilty
of murder you must specify in your
verdict liwhetherkether it is der in the
first or second degree and if you
find the defendant guilty of man
slaughter you must bostasostandso statetd in your
aptverdictdiet 1the territorial adtct of 1852
whwhichlch was in torceforce atthe time of
the alleged killingkill for

gr
which tlthe

defendant is bring tried provides
that whosoever kills any human
being with rulalfee aforethought
eitherelther expressed brorr implied is
guilty loflotaf murder manslaughter
Is the unlawful killing of a human
being without malice

malice aforethought isH thereforeei
the chief characteristicsleiiCi the grgrandancianti
criteriterldaerida by which murder i dis

from any other species
af homicide aridarld it is therefore
netnecessarynedessary to inquire concerning the
cansescauses in which malice hahas beenbeun
held to exist it should howeverr
riebetie observed that when the law
makes use of the term malice
aforethought 1 as descriptive ot the
crimebrime bf maraermurder it ialis not to boutibo t
derwoodderatoodfood merely in a sense ofaat a
principle of malevolence to par-
ticularsticelc ulars but as meaning that the

arntarnn mesfeS anetoralnnarlnarsYsymptoms ofbf a0 wickwiekwickedeidcid dopdepravedravedand malignant spirit a heart re-gardlessofof social duty and delib-eratelybratel bent on mischief and ingeneral any formed design io0 ecom-mit oma crime may be called malicemaileeand therefore not only suchbuch killhillas proceeds from premprompremeditatededita toa
hatred and revenge3 against theperson killed but also jnin many
caseseases suehsuch killing asag is accompanied
with circumstances that showed
the heart totd be perversely wiWicclrediskedisadjudged to be maliceforethoughtaforethought
and consequently murder

under the same territorial actbefore referred to when the mur-der is perpetrated by polsonpoison lyingin waitwhit or any other kindhind of will-ful deliberate mmalicious8 and pre-
meditated

re
lillhillinglinkliuk or when aamurmur-

der is committed in the perpetra-
tion iforof or attempt to perperpetrate
any arson rape robbery burglaryburgia ryor mayhem ititisis murder in thehetdegree 1 the unlawful kill-ing hill-ing of a human being withw th malice

than that whichconstitutes gaurdmurderer in the first deddgreegress above stated lais murdermurdernI1inthe second degree you willwiil ob-serveser therefore that manslaughter
Jsa principally distinguished from
murderriurinin this that although theact which occasionoc the death Is
unlawful or to be nttended
with bodily mischief yet themalice aforethought either ex-
pressedpressbA or implied which is ofbf theessenceL sence of murder igiff 1

ed to be wanting in man-slaughter when the actnet isdellais delib-
erately donedo with a deadly weapon
and isfar likely to be attended with
dangerous consequences no concoz

provocationravocation appearing the
mamalicelice to constitute mur
der may be inferredinterred for jhb law in-
fersfers that the natural or probable
effect of an act delldeildelldoradeliberatelyborabona tely doner isintintendedended bythebythoby the actor when the act
ia deliberately bione and ia unlawful
and iaIs of a character ordinarilyordin pro-
ductive of bredt bodily harm itwill subject the doer to tho chargecharp
of murdermurden wheneverenever death cames
frfromtonicionic it hutbut if the accasact
okisotis in itself yetyei IA16 unlawful andand
unexpectedly death comes a ait dati

thetee f s1I

but maybelbeber laa 1 so ifthothe actnet Is one0nd oftf a mature to be
lawful ifr properly auddantiit 1919 lorporperformedformerformet improperly 1 andnd

colaes fram IP ebednlodl

it is not murder but it may 1
manslaughter the warrant
evidevidenceenceenco bearing date and attested
june 11 1862 purporting to hav
been issued by this court and re

juhringquiring the arrearrestst of joseph morrnmorri
johnohn dankBias and others fw the ofkofl

feneetense of wilfully forcibly sandwithand with
out lawful authority imprisoning
oneono william jonesjuness required fhelttheft
arrest on a criminal charge it was
then felony baldsaid warrant was a
valid processes and the serviceetherethere-
of was a duty imposed on the officer
to whom it was directed andslid de-
livered if you find from the evlevi
deneedonee that the defendant was at
and from the time of the issuing of
said warrantarrant a deputy marshalaloVof
this territory andnd that said war-
rant was dadeliveredered to him to be
served andandtthatbat in attempting to
arrest baidsaid joseph morris john
banks and others therein named to
be arreaarrestedted or either of them hebe
was forcibly resistedrestated to prevent
such arrest and that to prevent the i

escape of said morris by means efof
such resl tencaatenco the said morrismorrie was
killed such killing waswaa justifiable
the defendantdefend dintrint as deputy marshal
if resistedrestated in the execution of
a lawful writ would bo authorized
to arrest the persons so resistina
him without process and in
such casocasso he would have the same
power as though a warrant had
been issued by a court of competent
jurisdiction requiring such arrest
accordingly ifit you find from 0e
testimony that the defendant WM
deputy territorial laamarshalmarshairahal on the

of rudiejudes 18621962 anaand that behe taenhen
had in bishis hshihandahandsds the said warrant

arofnorfor service and that ubethel ppersonaerhonda
whom behe coq into his as
prisoners had immediately before
beenboon engaged toin resisting himhip in
hiihis attempt eat0 executeox criteerite saidsala writ
the defendant tyna not only authoauthorr
iced tou takotake fluchlluch persons into cus

Y u I1 his duty to do so
iff an ofilofficer successfully resist those
W beebeosee to obstruct and hinder
him frdfrofrom the lawful execution of
his duty he is justified even should
thethu lives of his assailants theirtheft ald-
ers and abettorsabetabot tors babe necessarilynece
taken in overcoming suchbuch resist-
ance in every case the officer
shouldshoula proceed wath duedide caucautiontionilon
but it is notnut nnecessaryi that hebe
ah0u1d r0 t usiesi9 PcuI1 L onabe

in orderorder to akeeexecuteute hisduty Whenever by his conduct Aartyparty sought to 6be arrested on alawful warrant puts I1inn jeopardyeoneophrdythe lives ol01ofaotaanyany attattemptingeNtink underzinderits authority to arrest himim he may
be killed and such hillkillinging would bobe
excusable if you fiad homfrom thetestimony that josJOB wabwasaskilled by the defendant or underthis defendants order and that atteatimethe time thetho circumstances weresuch as to excitees cite the fears of a rea

ahatthat joseph morris
and others acting in concert withhimbim were about to do great bodily
harm and injury to thetho defendantdefendilitzit
and others acting under hlahia con-

r
courcom-

mandmandymands in hotoihillhili or their endeavors0ra toexexecuteut sasaidraid warrantrran andaud ifit youyonfurther lind from the testimonythat the defendant I1in so causingthe death af saidsald jos3 04 monia reallyacted under the influence of buchsuchreasonablereasonablabi 0 fears and notilot in a spiritof revenge suchsueh killing was justifi-able rhetherho necessityor taking humanINlife need not be actual arisingarisfug fromI1imminentM danger in order toetok ex-cuse
W

ihalthe slayer b utat he16 mayacamay netactappearance which gave jaim
reasonable cause to believe that thedanger I1ia actual and iimminent al-though it maymai turn ou t that Siiolio wasramistaken Wsilia guilt must dependdepondupon the circumstanced as theyan
feared tu himlimhamsaui s reasonable manhomicide I1liliiiin resisting an akseabseassaulttilttiitnot madeimade with a felonious intent ia
excusable whomwhere the danger createddby the assault asa toio lifeilfe or serilseriousousbodily harm of ait char-acter and where0 it cannot bevente dy other means in the powerpowen

pre
of the blayerslayer so farasfarns ilehe iais able tojudgejudo at the tintimetirpe in estimatingthe circumstances which will jus-tify otele us the gf humanlife the slayer iligokiy proproperlyperly consider otherer aappearances afpfthe previous character andaudreputation of bischhis assailantS for vio-lence vio-s

and lawless or otherwiseand in thisthia case the defendant at thetele time bfbt the homicidee1

might idin connection with otherothenrcircumstancescincu take into considera-tion hii edgeodge and nefof reputation of josephphmorris arid his and of theinfluence which hohe exerted oyerthem as well as hehb knew or0rwas told of theirthor antecedent actsand thothe consequentob probabilities ofa united any onh theintheir partitif thothe instance of mornsmorris ostoatalIII J


