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Gen, Burton went in there with
more than 10, 15 or 50 men. I think |
his eagle eye and his caution would
have taught him a better policy
than that. I am surprised that
Gen. Burton ever went in there
with 100 men, If he has ever been
in the United Btates service he was
faught different from that, and this
is certainly presumable if the sur-
render was looked upon with a sus-
picious eye. 1 know that men in

the man who roede a black hura&’

did the shooting; I will refer to the
testimony to show that General
Burton did not ride a bright sorrel
horse as Judge Tilford says he did,
but a bay horse, and Mrs. Just
says the man who shot Morris rode |
a dark not a black horse. Then
my brother inquires what busi-
ness Mrs. Cardon bhad in that
camp; her testimony says she
: was told to go there as a doctress
a body look much larger than they | by one of Bishop West's brothers.
really are to unexperiencd eyes, | Camomile has been attacked with
bat fdu believe he had at least 50 | great vehemence; I never knew
men with bim, He went in there|him before he appeared on the
accompanied by his men. stand, but I believe he told the

It being after five o’clock, Judge |truth; his statements have not
Van Zile rested in his argument, | been contradicted, nor has his tes-
and adjournment was taken until |timony been impeached; if the de-

9 30 o’c¢lock tc=morrow, fense could bave found a man in
this Territory who could have gpo-

IWEDNESDAY, March 5, 930 a m, |Eken aught against Dan. Camomile
he would have been brought here,

JUDGE VAN ZILE | but that man cannot be found; he

is there anything to warrant that
such an outbreak was contemplated
by them, or that it was right to
gend an armed force there to injure
them? Better go to them with
kindly words and prayers than to
slaughter fhem, Rather should

they be pitied and prayed for, I
am not here to say they did right in
reeisting writs; believe they did
wrong, but there was a good deal
better way than that adopted to
enforce the law.

- There on the banks of the Weber
dwelt a people, not a bad people.
There had been some difficulty be-
tween them and the territorial offi-
cers, they should have delivered up
the prisoners. I do net attempt to
support them in this act of resist-
ance,

On that bright June morning,
when Burton and his posse arrived
there, 600 glittering muskets on the
bench sgouth, and artillery pleces,

The indictment under which the
defendant is being tried, charges
the defendant with Eilling Mrs,
Bowman, in & manner and gunder
circumstances and with motives
which, if true, make the Kkilling |

murder in the tirst degree, Under
this indictment youecan find the
defendant guilty of murder in the
first degree, if you believe from the
evidence that all the material facts
necessary to constitute murder in
the first degree have been proven
beyond a reasonable doubt; or, in
case you do not find the defendant

it is not murder, but it may b
manslaughier. The warrant puti
evidence bearing date and atteste
June 11, 1862, purporting to hay
been issued by this court, and re

uiring the arrest of Joseph Morrig

ohn Banks and others for the of.
fense of wilfully, forcibly and with.
eut lawful authority imprisoning
one William Jones, required their
arrest on a criminal charge it was
then felony. Baid warrant was g
valid process, and the service there.
of was a duty imposed on the officer
to whom it was directed and de-

gullty of murder in the first degree,
you ecan, under this indictment,
find the defendant guilty of mur-
der in the second degree; if you be-
lieve from the evidence that all the
material facte necessary to consti-
tute murder in the second degree
have been proven beyond a reason-
able doubt, or in case you do not
find defendant guilty in either the
first or second degree, you can, un-

Resumed his argument: There are |18 asked if he did not gay so and so
a fﬂw more pomtﬂ I deﬁjfa m men- tO uch a man il] a Eﬂlﬂﬂ'ﬂj ﬂ.ﬂd h'ﬂ
tion; as to the number of men in
the camp I have not much more to
say; the evidence given by the wit-
nesses for the prosecution in regard
to this number I eonsider correct;

sendipg to thepa an intimation that
death might result to those in that
camp, and what must have been
their feelings at the reflection of
another Mountain Meadow massa-
cre. Is not there something in this
case Lhat would strike terror te

never been impeached and it can-
{not be, Then Mr, Hewitt, my
friend saye, is a fanatic,

The theory of the defense is that

this people, and make  them ft id f : ja | there was a rush for the arms; Mor-
think, ibat was the last day Ej;l:t g?ul}ﬂw'ﬁn;:ﬁi: HE:E‘}?;{[,: ris 'was described as &’ mi&dling
the bright sun should shine|same story; this is a strange thing, |8ized man, but if we can believe

the testimony of the defendant’s
witnesses, Morris occupied = the
%ruund nearly all over the camp;

urton says he saw no woman, yet
(Golding says she was cloge behind

upon them? Methinks there was g
regolution come upon them that
bade them lay down and shed their
last blood before they would give
themselves up to be slaughtered

and is one of the earmarks of train-
ed witnesses; 1 do not accuse them
of perjury,and I leave it to you to
say, if it must be said, that the
witneeses are to be called falsifie

said “‘no,” and this statement has|fendant guilty

der this indictment, find the de-
of manslaughter, if
from the evidence you belieye the
facts neceegary to constitute man-
slaughter Dhave béen proven beyond
a reasonable doubt,

If you find the defendant guilty
of murder you must specify in your
verdict whether it is murder in the
firet or second degree, and if you
find the deféndant guilty of man-
slaughter you must go state in your
verdict. . I'he Territorial act of 1852
which was in force st the time of

with the Mountain Meadows emi- Morrie; if she was, then Burton

grants, By the requsition made
upon the Governor there went out
300 persons, as it appears, Where
did the rest come from? Is there

or liars. My brether Tilford wel _
said that a .crowd of frightened |Must have seen bher; if
panie-stricken men , and women |Stood in !trunt. of Burton he would
came out; you, gentlemen of the |bave had time to get by before the

the alleged Kkilling for which the

Morris ’-defmﬁ!anb is being tried, provides

whosoever Kills any human
being with malice atorethought
either expressed or implied, is

that

jury, brave men as yvou may be, _ﬂhﬂﬂtﬂiﬂé WaB %dﬂnﬂ; Burton could
Laﬁiﬂl be - frightened Fand pgniu: not have shot through the shoulder
stricken in such a case; Burton |0f ris and hit Mrs. Bowman un-

rides in, and out of the crowd Mor- | 1¢8s hig'pistol had a crooked barrel,
of . there, belng. only 300 .men, |ris steps; then it comes to the mind B%hﬁ testimony of the witnesses
there were twice that many.|of every one of the Morrisites that | for the defense was then noticed by
This army marched upon. them.|they wereall to be killed; they all | the speaker, with considerable mi-
By and by a boy carries a message | thought it; with that idea, Morris | Duteness. 1f Morris was running for-
into the eamp, ealling for ,certain |or some one else asks permission to ward he would certainly Pavé‘fall-
men, in thirty minutes. A bugle |speak. To urge them to further re-|€én’ forward, and the faci that be
sounded, and they gather to the |gistance? ' No; I say that knowing | fell backward is conclusive evidence
bowery, and the paper isabout to|he had to die, hedetermined to die that he was standing still when the
be read, but scarcely” had the Jast|]ike a man. Their arms were un-|8hooting was dene, aud not rushing
note of the horn been sounded, be- | Joaded; if he wished them to fight |at all. It seems to me that I have
fore there was heard upon the|again, why did he not say so; one |thus proved the evidence of the de-
bench a rumbling noise, and crash | witness says Morris cried ‘““what I | fense to have been at faultin man
into the bowery, filled with men, | have ,taught you . are ' eternal icalars; and, in conclusion,
women and children, came a solid | truths;’’ that was no time te preach | 58y to you, that if the taking of life
shot. I have not power to describe | a germon if he wished farthor re-|W&s NECessary and the hﬂqu of :;jbﬂ
hat fearful pictore. It.sas sihot | slotan, 0 de Mt WA all)t nfdbeats: | TR Es,"Four verdict must be the
. 'JIt-ﬂll dld W!Dﬂg; he had no buﬂi-. Wﬂrdﬂ'thﬂ aArms It hﬂ was - th'ﬂu 0 pﬁalta juf ﬂﬁqﬂitta!' but I sav th Et'
ness Lo fire that shot, For the sake | Jeader would he 'gn' in one direction tﬁ g By

: is was all unnecessary, Ifama
of being charitable, I am willine to Y s man
admit that one of the shots wﬁnt and they in the other?, If the evi- |had taken the ‘steps Gen. Barton

dence had shown that Morris had |4id, I think ‘a fuss and disturban
ET'BI t‘h'ﬂ GE_IIIP- lTh'EF tell us tvhﬂt, concealed &Im !lpﬂﬂhiﬂ b:};j’ $h e would have beett his ﬂbjﬂ'ﬂt? E:
J some mmi.tuﬂ ous eccurrence,the might be & more justifiable killing; ghould have gone down before day-
nr;;ﬂtjgun, W out bBiI]g Iﬂﬂightﬂd, if he lntﬁﬂdﬂd to rush for his aArms llght and taken PMEEEEIOH of the
ﬂenf lhll'ﬂ Ee""ﬁ“'} shot into the bowe- | would he have stood and looked | fort;and stationed two or three men
;{;taat:nf It?li the ‘lﬂﬂtﬂﬂﬂo Of the | into Gen. Bugton’s face while three [1n each household; there was no
e 0 ot 8§ seldom the case |ghots were ed into his body? if he | Recessity forshooting a gun.
bj ntl:.huﬁl fr yﬁgan can hit'the)intended to make, that rush would| I have now done all T have un-
B SRR A heml ’ aﬂfi If the shot | he have allowed .women and ehil- | dertaken in this case; 1T have tried
fg:}ea ?vart,h Owers ns gun, 80 &s|dren to have been mixed into the [0 BBGEfe‘tha .character of a perse-
oty b te next time, and I think ferowd? We are told that this was a | Cutor; I come to ask you to draw
Wh Esiilgﬂ lr l;hE was the case here. | very exciting , time, by men who [legitimate conclusions from certain
M ot g md miﬂhmm balls? | had been engaged in the battle for | €vidence.I only ask you to carefully
Ifﬂtl}li lu m; tp zg w]!:l sold balls. | three days; if the men ‘who went | consider the evidence. The laws of
- h:a r lrJ}n en t:iu f:d. been .10 |in there were frightened they are|OUr country must be enforced; if
- ﬂmﬂbla:ﬁ;grf&L?r '%Li tﬁﬁ’i’ not fit to aftack a brigade. of .o 8 Iaws have been violat-
killed two women and carried away e L mer G Brown did mgt |3ty s JURE AUty toind R ver.

say that he was fgightened, and I|dict of guilty; the law come
the chin of a third. - 3 by ’ mes
As to. the time the firing com- even from the mouth of God

:;Etﬁﬂ t?i Bhai}‘ he. ﬁd h‘ﬂ?:d t.a‘xén" himself. | Tk, fiat
| un orris and carried him mself ou shalt not kiH.,”
menced; I t:};u not am_:aldar it of any | out of that fort despite all the efforts | 80d is jas much a law to-day aa”it
ﬂl‘ﬂﬁiﬂl&f anee, Eﬂhﬂl not takal of the Morrisites, and,would have | W28 when given to Moses upon
upmlaﬂi ttil?ﬂntn of wilnesses gep- | doubtless done it had he been in |Sinai; if the law has been violated,
:r thi ,E:I Dmaﬂ ﬁu:attg. tw;ﬁara told | command, craraly e give a verdict in accordance with it,
by (bacht . A has) s -?Jnng Another theory. that convinces |88d if not by all means acquit the
With sl ' hort~ | me they did not_contemplate any | defendant.
tin { @ cannons had been shot; | resistance is the fact thag they fell| . .. e
2 E: gz g‘ff:aﬁ it:;eaﬁ rtiat t]t;i ?Igriiu- upon his body and wept and moan- © . JUDAE SCHARFYER
: aka- | ed over his fate; if theyhed designed rend. his instru
;ﬂu; Etg;i}:tﬁea tthahtidhaf had, to hunt resistance t.hﬂ-; would have futglght' ;'l::;n ;ﬁ?:h hra;? mﬁﬁtt? g
s g ﬂ; h‘gﬁﬂt‘ﬁigﬁ“t{ ;ggiiﬂﬂ;ﬁnfgdndfﬂpﬂmunn- Whian thy and deyoted mainly to thalzzﬁi
; e e wWoman was in- ' :

El;ﬂ]d Tﬁh‘:r h?va ri;ha.t man’s testi- | troduced into the scene, with whoﬂe E;?IH%E}EH:& :m Lﬁqiﬁ“?d mag;
shis oint. He < o other on | murder the defendant is charged; [the defendant ahg?xld be.acquitted.
tentl -Pb ftha hliﬂl'l'{_} orates the |ghe heard Morris’ words and stepped | Altogether the charge o
tﬂﬂ md ‘DF 0 y: ; ﬁurngitaa. In the | out, rashly it may be, and led { fair and impartial Agt it: :, E"?
ﬂhfeepeﬂr <ot ght 1t does not { Burton &’ bloodthirsty wretch and | sion the jury, in charge of & oy
aﬁu Sork i d m{ mi’-'gtgaf{ 1?;:?:1-.- be .shot her dead; they may talk | marshal, retired &> consider 3 uﬁ
These ﬁﬂﬂp S © I1ast. day. e evidence ;given by Mr. { the verdiet and the Court t pk

men inake a charge on | Bownan, but to me it seems the | recess until'2pm. et YO

the unarmed ninety-one—the noble most tr
600. They go in and they come L ever ﬁ'::}ﬁ” gnd honest testimony — - —
Judge . Schaeffer's Chafge.' sy

a man .in the box that would
have volupteered to go .. .on
such an errand? And matn_adT

—

out, all that was left of them, left ; Mg
of 1600, . The Morrisites were u‘:zt of We have called Mrs. Eliason who

ammunition, I say this, notwith-
standing the testimony of the man
who made a memoranda of getting
ammunition. They  charge up
the lane. . The Morrisites are dis-
armed and the white flag floating

could not understand English, but
who saw  the .motiong, and also
other witnesses, but I do not wish |
?}B%; fb% muuﬁ time . in re-
| . evidenoe; ‘

therefore only nut.lga','au}na FE; _tha B““”“"‘“‘.’ |
the criticisms of the gentleman of | People vs. R.T. Burton. “Todictment for

Following is Chief ' “Justice
Schaefler’s charge to the jury in

over the eamp. I here critigize the | the defense, first referri ' murd
testimony: of sowe of tha_men on r,ta'at.imuu:f {;I_Mr,Bowman[ﬁttigaﬁg genﬂ::m of the J -
common sense. Urexall hints that|that Mr, Bowman saw . Morris shot | 4. € Jury:—You

have faithf '

but did not see his wife fall; and | tened tﬁ!jth: ggidzﬂa ‘?.i"é“fﬁé"m’éf;
herel refer to the different posi- ments of counsel in -this important
tions marked out by the testimony case, and it now devoulves upon me
of the defense s the position of the | tq direct your attention to gueh

wonnded mang it is. natural to - iy
guard the men. If thaf were true. X gy W 33y | principles of law as are deemed
T would have to beliove Ger. Doy’ that he took .the position whigh'| applicable  to the cage, with the |l

| ur- | the prosecuti . ' :
ton was ar idiat. I /beliove that friemFI’ ﬂrgl?t‘ﬂ?l:h];’?ﬁl‘ﬁ,ﬁ??lit E':E ;ﬁ? ?E?dﬁm X9U.; 4, Sstiving aha

Lhe surrender was a sham, and Bure
ton intimates the same thing by
sending back for troops, yet in
spite of this they swear that only
81X or seven men were there to

(

L5y

F

any arson, rape, robbery, burglary
or mayhem, it is murder in the
first ' degree.’”” The unlawful kill-
ing of a human being
alorethought,other than that which
constitutes murder in the first de-
gree, g8 above stated, is murder in
the second degree,
serve, therefore, that manslaughter
is principally
murder in this: That although the
act which oceasions the death is
unlawful or likely to be attended
with bodily mischief, yet the
malice aforethought, either ex-
pressed or implied, which is of the
essence of
ed to bhe
slaughter.

erately
and is likely to be attended with
dangerous consequences, no con-
siderable‘provocation appearing, the

effect of an act deliberately done is
intended by the actor; when the act
is deliberately dose and is unlawfal
and is of a character ordinarily pro-
ductive of great bodily
wl;ﬂl‘ %;;gj'erc; tlﬁa doer t::i._thh charge
oI murder whenever death comes|circumstances ‘

from it; but if the sct is not danger- I R hto origer.
ous in 1itself,
unexpectedly death comes 4§ a con-
sequence, the nﬂgnaq*im ‘

but may be aanslaughter. So if
the act is one of a nut

1t I8

guiity of ‘murder.” laughter
is the unlawful killing of a human
being without malice. .

Malice aforethought is, therefore,
the chief characteristic, the grand
criterion by which muarder is dis-
tinguished from any other species
of homicide, and it is therefore
necessary to inguire concerning the
cavses in which malice has been
held to exist. It sheuld, however,
be observed that when the law
makes use of the term “malice
aforethought,’” as descriptive of the
crime of murder, it is not to be un-
deratood merely in a sense of a
principle of malevolence to par-
ticulars, but as meaning that the
bavuiaidaiiias 48 ard tng oFamingy
symptoms of & wicked, depraved,
and malignant spirit; a heart re-
gardless of social duty and delib-
erately bent on mischief and in
general, any formed design to com-
mit a crime may be called malice.
And therefore, not only such kill-
ing &s proceeds from premeditated
hatred . and revenge, against the
person Killed, but also in many
cases such killing as isaccompanied
with circumstances that showed
the heart to be perversely wicked,is
adjudged to.be malice aforethought,
and consequently murder.

Under the same Territorial act
before referred to, **when the mur-
der is perpetrated by [poison, lying
in wait, or any other kind of will-
ful, deliberate, malicious
meditated killing, or when a' mur-
der is committed in the perpstra-
tion" of, or attempt to perpe ate,

livered, If you find from the evi-
dence that the defendant was, at
and from the time of the issuing of
said warrant, a deputy marshal of

this Territory, and that said war-

rant was delivered to him to be
served, and that in atftempting to
arrest said Joseph Morris, John
Banks and others therein named to

be arrested, or eilther of them, he
was fnrcibiy resisted to

killed, such killing was justifiable,

You will ob-
distinguished from

murder, i presum-
-wantiog in; man-
When the act is delib-
done with a deadly weapon,

- N &

malice requisite to constitute mur-
der may be inferred; for the law in-
fers that the natural or probable

harm, it

yet is unlawfal, and

{ murder
s one of a nuture'to be
awful, if properly 'perforpiéd, and
performed improperly and
lcath comes from it mnexpectedly,

with malice | 1if

influence which
them,
was told of their
and the consequent probabilities of

a united effort of any on their:
_nt the instt_mm of ﬁ Lo

to arrest the persons so resistineg
him without process,

power as though a warrant had

been issued by & court of competent

jurisdiction requiring such arrest
Accordingly it yeu find from ik

testimony that the defendant wass.

deputy Territorial marshal on the

15th of June, 1862, and thal he then

had in his hands the said warrant
for service and that the persons

whom he togk into his custody as
1€ before
been engaged in registing him in
his attempt to execute said writ,
the defendant was net only author-
_ rsons into cus-
tody, but it was his duty to do so.
If an officer successfully resist those
who geek to obstruct and hinder
him from the lawful execution of
hisduty, he is justified even should
the lives of his aesailants, their aid-
ers and abettors, be necessarily
i.ug such resist-
ery case the offiger
should proceed with due caution,
but it 18 not necessary "that he
| should retrest- gl he Jigy, proceed
necessity in order " to execute his
duty. Whenever,by his conduct, »
sought to be arrésted on g
lawful warrant, puts in Jeopardy
the Ii:tgs ng, under
its autherity, to arrest im, he may
wouild be
excusable, If you fipd from the
orris w
killed by the defendant or undgi
this defendant’s order, and that at
the time the ecircumstances were
sach as to excite the fears of a rea-
sonable person that Joseph Morris,
and others acting in concert with
do great bodil
| the defenﬁn{
and others acting under his con;-
mand, in his or their endeavors to
and pre- | further find from the mumgg;
that the defendant in 80 causing
the death of said Jos. Monis really
| acted under the infl '
reasonable fears and not in a spirit
of revenge, such killing was Justifi-
human

prisoners had immediately

ized to take cuch

taken in overcom

auce. In every

part
of any, attem
be killed and such killin

testimony that Jos.* M

him, were about to
harm and iojary to

execute sald warrant, and if

uence of such

able. The necessit

. {nf n

need not be actual, a,riufng from
imminentdanger, in “order to-ex-
cuse ‘the slayer, “but h
upon appearance which gave Him
reasonable cause to believe that the
danger is actnal and Imminent, al-
though it may turn ontthat bhe was
mistaken,- 8 guilt must depeyd
upon the circumstances as they ap-
eared to him as'a reasonable man.
omicide, in resysting 'an assault
not made with a felonious intent, is

excusable where the danger created

y the assault is to life or serious
odily harm of & pe nt char-
acter, and where it cannot” be pre-

vented by other means i
of the slayer, vl v

judge at
the circumstances “‘which
tify orexcuse the

80 far as he is able to
the time., 1In estimating
| n will jas-
taking of human

¥

life, the slayer m o :
$108 Wrihmg  otBer am oy oon

a

danger, the previous g
reputation ot his assailant for vio-
lence and lawlessness or otherwise

and hepce in this case the defend.:
ant, at the time of the homicide
might, in cohnection with other

tion hisknowledge and information
ef the previvus reputation.of Joseph
Morris and his followers and of the
he -exerted over
a8 well as what he knew or
antecedent aocts,

orris, bo-resist

prevent
such arrest, and that fo prevent the
escape of said Morris, by means of
such resistence the said Morris was

The defendant as deputy marehal;
if resisted In the execution of
a lawful writ, would: be authorized

and in
such case he would have the same

he may act

1



