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CHALLENGE TO THE GRAND
JURY SUSTAINED RULING

i OF THE COURT

BY yesterday a NEWS our readers
perceived that the U S attorney
forther ryenryerterritory ilonHOD liltW caryeary
challenged the grandeurygnandgranddjurydauryi jury and
mooed that ite quashed assigning
certain reasons the de-
cision of his honor chief justice
mckean was tgiven sedyesterdayerday after-
nooniiron the challenge of the U S
attorney wasas sustained and tilethe
grand jury discharged vewe present
our readers the substance of theilie de-
cision

among
C the objections to the pan-

ell it waswag incidentally mentioned
that two of its members had only
received their first papers antland con-
sequently not being citizens they
were not legally qualified to act as
grand jurors on that point the
court said that benorebefore rejecting two
aliens from the juryjurs heho would in-
quire ifit they were entitled to citi-
zenshipzenship and if there werewore he mightmaght
admit them there before swearing
and so eurecure that defect

thetthe first ground of objection
to the arrayarmy presented by mr
cary was that in its selection
the jaws of utah hadllad not abeenbeen
complied with inin many respects
one of the points included undertinder
thithis sheadthead was that the clerk of thetiie
court had not issued the venire
thirty days before aheithe commence-
ment of the term of the court the
chief justice said that whilewhilo the
statutetp required the clerk to issue
the venire thirty days before tiletiie
tamtermtarm began he had been under the
liol1141impression that that provision was
directory that it was Iiintendedtended
mainly 1if not entirely foifor therletheao

hiihiladvantagevAntage of the
jjurordior himself so that thirty days
before being called upon toio serveservo
11leC Mmightight have notice to make oth-
er preparations and if thia point of
the statute was not observed tilethe
jjuror himself might urge that liehe
nadhad not received the notice required
by law but if the juror waived
that helie the court did not seebee
how others would be endangered
by it he therefore did not feel
disposed to sustain the challenge
on0n that ground any more than inin
reference to the matter of the non
citizenship of two of its members

there was perhaps more force in
thetiie fact that in tilethe certificates of
the election of tilethe jurors their
places of residence and occupations
were not designated thus failing
to furnish the data required and
contemplated by the statute one
or twoiwo odtheof thetho certificates seemed to
be defective in other particulars
sstillt liliiehe was not Oisdisdisposedposed foto decide
ththee challenge upon any point in-
cludedcl in the first objection of the
U S attorney though thereseem-
ed to bobe some formforce iuin omdomesome of
thoathem he was disposed tpto overrule
them

the second ground of chalchaichallengelengoiengo
was they were not summoned by
thothe united states marshal and
therefore could not lawfully take
cognizance of offencesces against the
united states

the question might be put
why were they not summoned

bythebythoby thothe united statesslates marshal
whyW y was the venire issued only to
chesothe so called territorial marshal
iliin olden times in this territory
formofortoany years after its organiza-
tion the united states marshalmarshai
servedserves all the process of the dis-
trict court when brigham younY oung
waswas governor and his learncelearned
friendorlend judge Snow on the bench
hereliae suehsuch was the practice in that
court the united states marshalmarshai
was the only officer known to the
court for the service of process
for bapp and a half years helie the
court used to issue hisbis order to
the clerk to issue hisbig venireventre to the
united statesslates marshalmarshai his1119 asso-
ciates strickland and hawley did
the samesamp they followed in the
footsteps of his predecessor in office
chief justicejustlee wilson and after ex-
amination reareachedblied theille same con-
clusion as he did that the united
states marshalmarshai was the officer to
serve the process of that court and
they acted accordingly the na-
tional congress as far back as the
ath united states statutesStatutesatat large
enacted that no grand jury shouldshould
hereafter be summoned to attend
any circuit or district court of the
united states unlesstailless the judge of
said district court or one of thetile
judgesfudges ofsaid circuit court shoshouldln
his own discretion or upon notifi-
cationCaticatlonVyonbyby the district attorney that
such jury would be needed order ait
venire to be issued TherethereforeoreOro they
fitted under that act of congress

and ifir theythes wewerere right a clerk had
noile right to issue a venirefeureveure until liehe
was ordered

but in the celebratedcelebia ted engel
brecht casecaso arasinarising under the laws
of the territory and not under the
act of congress which went up
from this territory to the supreme
court of the united statesSta one
point contested was was it law-
ful for tilethe united states marshalmarshaiillarIslarshai to
summon the petit jury which tried
the case the supreme court of
the united states held that it was
not lawfuland overruledover ruled thejudg-
ment that court was the court of
last resort and of the highest au-
thoritytho rity and to its decision hebe
bowed ic

but in overrulingover ruling thetile judgment
of the court in that civil casecae the
Tiquestionestion was did they oveoveroverruler ruleruie
tlthe decision of his predapredecessorcessor
afterwards affirmed by tilethe supreme
court of thetile territory in the
ouster of mr mcallister it should
be remembered that that cause
the united states under tilethe rela-
tion ofor orr united states marshal
against jolinjohn D T mcallister
had neverdever been appealed to the
supreme court of the united
state 1 and that court hadllad not said
whether his predecessor was right
or wrongwrong in holding that mr mc-
allister

mc-
allister wawass not the proper territerni
lorial mammanmarshalmarshaiha

iliotho question might be asked
why was not the venire issued to
the united states marshal aswellas wellweli
as to the territorial 31marshalarshAl or to
him who is so called the su-
premefremepreme court of the united spates
in the decision towito ilchlich he had re-
ferred heldheid that acts of conrcongressgress
da not apply to the territories un-
less specially made that that act
forbidding the clerk to iissuesues a venire
without being ordered by the dis-
trict judge was intended to apply
to the circuit and district courts
within thetiie ststatesates and not to tilethe
courts bf the territories hence
ince that decision was rendered he

had not issued an order to the
bierkclerk to issue a venire he had
done but one thing in reference to
the juryjursirytry there was a statute
which said that a judge in
his discretion might make an
order apportioning juries among
two or more counties inill his district
in the exercise of that discretion
ilehe one years ago made an or-
derder which was still in force appor-
tioningfioning tilethe jjurorsarois among six coun-
ties in this district further thantharl
that lie hadbad not interfered by wwayay
of order with the venire for the
reason that the supreme court
held that the legislation under
which they had previously acted
applied to the federal courtsCourtsinin
the states and not irkin the territo-
ries and they expressly held that
the making up of the lists and all
matters connected with the desig-
nation of juries were subject to the
regulation of territorial law to
that decision ever sincesinco it was de-
livered he hadbad bowed since that
decision numerous efforts had been
made to induce him to act under
the congressional law to which hebe
had referred butbutt he had refused to
do so and he should continue to re-
fuse he bowed to the supreme
court ofif the united states which
held that the local legislature had
control of the jury system in a
territory and what had the legi-
slatureislaisiaturgturp of this territory done AAs
the law now stood he could hold ala
district court for united states bus
iness only here in salt lake CIcityty
or in salt lake county but he
might hholdhoidoldoid a court in any other
county in hixhiff district to try causes
arising under the laws of thetho terri-
tory only provided the territorial
legislature or the county authori-
ties had made provisions for
paying the expenses weiWelneithertheir the
Llegislatureeg nor the county author-
itiesties had made such
sequentlklyallniiall the terms of his court
were from necessity confined to
this county but however ample
might be the provisions they
might make so far as paying ex-
penses were concerned he could
holdhoid court for united states busbusi-
ness in this county only

the statute said that when a
district court was to be held whe-
ther forforaforna districter foxa county the
clerk of said court should at least
ththirtyarty days previouslouslogs to the time
of holding said court issue a writ
to the territorial marshalmarsha if said
court was to be holdenbolden for a distdistrictc
or to the sheriff of a countcounty if
said court was totobbe redumhed forlor a coun-
ty specifying thethedthenti io and place of
holdingli said court requiring him
to summon eighteen tJgible men
to serve as grand jurors and eight-
een eligible men to serve as petit
jurors there was another provis-
ion saying that fifteen men should

constitute a grand jury twelve of
whom must agree ou an indict-
ment

in the present instance save in
regard to the thirty days which liehe
the court could not regard as viti-
ating the venire thothe clerk had act-
ed under that section he had is-
sued his venire to the gentleman
who claimed to be and who was
called territorial marshal and
hence came up the question raised
by this second ground of challenge
it was only district andarid circuit
judgesadges in tilethe states who could act

under the act of congress in refer-
ence to orderingordering a vvenirealreairee for thetile
engelbrecht decision had remanded
territorial judges back to territorial
law and thetile law of this territory
said the venire should be issued to
the territorial marshalmarshaiMarahal and as that
court was not to be heidheld porfor a
county but for a didistricttrietbricttrltri ct the venire
waswaff issued to the gentleman who
claimed to be territorial marshalmarshaishai

it looked to him the court very
much as if thetile 1legislatureslature had done
all that within it lay to oust the
united states marshal from his
office he did not say they had
ousted him but that they had done
all they could to that endiendlend and if
mr mcallister waswag territorial mar-
shal the clerk had simply done hishia
duty under that statute there was
no statute ordering him to issue the
venireventre to the united states I1marshalmarshai
unless they could go back to some
other statute showing that the

should still order him to do
so the statute now under con-
siderationatlon ignored the judge and
went right by him thetile legisla-
ture issued its commandantcommancommanddandand when
the clerk issued hishla venire to the
territorial marshal or to the county
sheriff he obeyed that statute

they might say this was a dexa
tibouaous dilemma aann embarrassing
situation in which to be placed
true but they were not there to
legislate but to take the law as it
was andand nindfind out what it was if
they could aa the local statute
did not command the clerk to
issue the veninevenice to the united states
marshalmarshall of course he did not do it
then the question was did he issue
it to the right man that brought
the court aoto the considerationon of
the third point of objection

the jurors now in court were not
summoned by any officer but by
john D T mcallister a private
citizen tilethe said mcallister havingitav ing
beellbeen ousted0usted from tilethe office of Tterrit-
orial

arri
1marshalmarshai by the judge of this

court imay ath 18-001870 honron chief
justice wilson then presiding
which judgjudgment hadbad been after-
ward ammaffaffirmedlimed by the susupremereme
court odtheof the territory and had
never been reversed if that cause
had gone to the suprememe court of
the united states and that court
had decided that the territorial
marshal was the proper officer to
serve the process of this court in
cases arising under territorial laws
that would have been an end odtheofthe
matter itwouldatwould have been as bind-
ing as a statute of congress or of
the legislature but that cause
was not appealed to the su-
preme court and he did not under-
stand the engelbrecht decision as
going to the extent of sayingbayingsayiog by
any means eithercither expressly infer-
entiallylly or logically that mrair mc-
allister was tilethe proper territorial
officer there were some sentences
I1inu that asifas if the
court had some question in their
minds as to that but that question
was not before them and they did
not pass upon it I1

prior to the engelbrechtEngelbreclit decision
many members of the bar regarded
mr mcallister as netnot the lawful
territorial marshal and for two
reasons one of which was that the
local legislature had no howertopower to
create thehe office and that the uni-
ted states marshalmarshaiMarsdal was empowered
to serve all the processes of the
court that doctrine had how-
ever been overruledover ruled another
reason why hiahis right to the office
was disputed was that the legisla-
ture afteralter creating the tilled
it whatwithout the interventionintervention of thegovernor the marshaimarshalmarshalwasbaLwaswas not no-
minated by the governor the two
houeshowes of the legislature controlled
it absolutely and even conceding
the right of the legislature to cre-
ate the office they had no right to
fill it without a nomination being
put in by the governor to the
council while the courtcoutt was of
the opinion that they were wrong
in holding that the legislature had
no right to create an officer to serve
process under territorial lawslalys the
supreme court ofor the united states
had held that they were wrong
hudnd to that decision he bowed yet
hs was of opinion that if the case
thowe united states under the rola

tion of orr vf mcallister hadbad finegone
to the supreme court of the
ted states they would have held
that that office could only have
been filled on a nomination by the
governor and confirmation by the
council and he thereforetheredolefoie was not
of the opinion by anany means that
logically or necessarily the hengel-
brecht

ngel
decision reinstatedinstatedrero mr mcme

in the ollice which liehe
held

ilehe would be glad to holdhoid aneone
term of without having some
of these great questions to pass
upon every week during thetile term
yet that not to be the for-
tune ofofa judge in utah in one
shape or another these questions
arose at every termterin of court he
supposed it would continue to be
so they must do tiletiie best theytiley
could embarrassmentsEmbarrass ments would
grow out of any decisionsdecladecia ionslons they
mightinight make in thesetheio matters and-
a judejudge must reach the best con-
clusionscluciu liehe was capable of even
then liehe might make some mis-
takes he derived some consola-
tion from the fietfact that in the old-
est states where the jurisprudence
all ran in a groove and where a
new question was a very rareaare thing
but where almost every case that
came up was controlled by prece-
dent it was one of the comeomcommonestmonest
things for a judge to be overruledover ruled
it was some coicolconsolationisolation to him to
remember that fact when liehe found
himself almost every day either in
term time or in chambers confront-
ed with the most perplexing ques-
tions questions everover which learned

afterarter elaborate arguments
frankly confessed they were
confident they were right and tho
law of which never could be posia

known until settled by thethet
supreme court of thetile united
states their decidecisionslonblon was final and
binding upon everybody

it seemed to him tliathathat he must
sustain the challenge he might
say however thairthat a grand jury
in a district court in a territory had
a twofoldtwo noldfold dutydulty to perform bolixto in-
vestigatevestigate charges ofor oflences undertinder
the laws of congress and also un-
der the laws of thetho territorybry

A giandgrand jury sittingbitting for federalderaldennl
business might be called upon to
indict a manmail for counterfeiting the
currency of the republic for viola-
tion of the revenue laws for tres-
passespasses upon the public lands and
if they found indictments heybey
would be in the name of tilethe united
states the same jury be
called upon to inquire into offences
against the laws of the territory
such as murder manslaughter
arson rape bribery ac and he
could conceive of a case where a
grand jury might through some
micmiscarriagearlie inin the machinery by
which theyL ley were brought into
court be illegal for united states
business and yet be legal for territ-
orial businesswitness and some of the
considerations addressed to the
court in this challenge would not
apply to a jury acting simply under
the lassoflawslawa of thetho territory but this
lastlait pointt raisingthethetho question of
the nightright of mr mcallister to serve
the venire as territorial marshal
rouldwould apply equally to a grangnangrandeurygrand djuryjury
under tthe40 territorial laws as under
federal laws mr cary did not
challenge for the territory liehe hadbad
no interest in that he wwasas thertherea
as an officer of the united stahtastatestesteg
and he challenged only in the
name of the united states he
therefore might sustain his chal-
lenge and discharge this jury from
all duties growing out of federal
law and he might hold them to do
duty simply under territorial law
suppose no one were to challenge
them under the territorial lawand
he were to say to them you
are discharged so far as federal
duties are concerned but held
to inquire into oflences against ththe
laws of thei Territerritorytotytofy and they
were swornn and charged for that
purpose no sooner would an in-
dictment coinecolnecome in no inmatteratter for
what than it would bobe the duty of
any member of that bar defending
thetile prisoner to raise these ques-
tions and make a motion in abate-
ment or to quahquash the indictment
he would have to do it if he did his
duty and if a poor prisoner were
brought there unable to employ
counsel and thethe court should as-
sign him counsel as it wouldatwould be his
duty to do and that counsel neneg9
ledged to raise every reasonable
point in his clients behalfhebe would
not do his duty and he the court
would set him aside and appoint
somebody else for if he appointed
counsel to defend ita prisoner lie
must do all he could honorably not
dishonorably i to set that pilprisoner
free itrt would be his duty to raise
the question as to the tenure of the

office of the gentleman who0 sum-
monedboned the jury therefore lie did
not see what could be gainedbained by
simply discharging the jury from
federal business and holding them
to find indictmentsindictmentsi

law
he felt veryvervvery differently aboutlibut a

jury when it came to a trial involve
ing life and liberty than on a triatrial
on a note if tilethe mem-
bers of the06 bar chosechoso to waive all
these questionsquestions inili a trial on I1Hn pro-
missory ngaengao book account farmonbarmor
mine that was for them anu theircileaclients to arrangeangeauge he llad ginglni

1MI in
terest in thatthali inill attending tto0
civil businessbusiness therethem were gleat ditridiff-
iculties in the way but the techni-
calitiescalicalit tiesles involved in such matters
were of more interest to counscountcounselcounrelel and
their clients than to the courtine

to give them eveaevelyv op-
portunityportunity hegeouldcould to get their civil
business tried when tilethe lifewe aror
liberty of a mailman was involved lleilelie
waswaa not disposed to waive any thing
no let them ilehe was thereforethere folefoie
forced to thuthis conclusion that lie
must sustain thisthi challengedchallenge1

on the martof the united states
but that liehe ought to look forward
to the logical colicollconsequencessequences of this
position and condition of legal
annaflairshIrs and anticipate that if menmet
were indicted under territorial lawan
liehe would have to squash the indict
ments That was lilsliis view 4of the law
lieho therefore sustained thistilis chal-
lenge andandainaldaid to thetho grandnandnaud jury

you are didischargedcharged tilethe clerk will
give you a certificate ofor two days
service

OUR COUNTRY contem-
poraries

according to the ofor oct
20 the hadllad a blue mon-
day time oilou tilethe with thetbd hdnew
sunday ordinance the dasdaydas was
generallygenerallyenerallyraily observed at the front

boey at least
from the 0odenogdenden junctionnunrunclion ofor 0oct1

21
frA pleasant partpartyy at Biverdale

schoolhouseschool house on the yothsoth a number
of visitors from ogden attendattendingI1 ng
and browningsbrowning band furnishing
the music rl i

A passpassengerengereDger from the west pur-
chased a ticket this morning for
the eeastast and in returning to hishig
pockpocketet a roll of greenbacksgreenbacks dropped
on the platform a twenty dollar
bill which wwasts picked up oy a rilriinianan
standing by the finder was cross
ing tilethe road to indulge 1inn a square
mmealaaltll11 when lie was nabbed bybyaa
sharpar individualn who claimed the
billilllii which was at once given up
thelielle real owner was in tilethe mean-
time regaling himself with hot
rolls and coheecoffee at the hotel adikin ig-
norant blisswiss of his loss 1

the provo tymestimes of oct 18iblasihas
the following description of harri-
son carter ttheie murderer of officer
bowen

carterscartera age is about 25 yearsyear
height 5 feet 9 inches weight
pounds light hairhall light blue eyes I1

light complexion high foreheadnoiefoiehead
sunkbunk on the left side from the blobioblowbiow
of a pistol short stinstiff heavy beard
which was usually shaved cleantiscleanwisfisy is
rather heavy in build has a devil
may care swagAWagswaggeringt gering stylestylo of walk
had on dark pants alftand woolen

the collar of the latter usually
open 1

FOREIGN NOTES
salmon have been introduced into

chenowthe new zealand rivers with
success I1

the olive liharvestarvett inili thetile sosouthg01ol of0 f
europe is19 reported to have beenbeon
very plentiful s

the horse chestnut is now used
in france for thothe manufactureof
starch the nut yields about 1I1
perpenpercentcent of pure starch ti

the possessorpossessors of Tichbornethe es-
tate are already out of about

by their fight with the
claimant but the lawyers concdond
feel particularly mournful averitoverit

thetile steamers of thetho american
steamship company philadelphia
and liverpool have attractedmuch
attention in liverpool alidaud ques-
tions relative to their construction
cost etc have been innumerable

A machine has been invented injn
england for cutting coal in ibthe
mine which it is claimed can be run
by a man andaud two boys and will
do the work of twelve men with
picks andanti the ordinary implements
used by the miners the saving in
the cost ofmining the coal is estima-
ted at thirty nineulue cents per ton


