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decision s to be that the canvassers
must receive and count the votes

as shown by the returns and they
cannot go behind taethe returns jorfor any
purpose and this necessarily implies
that when a paper is presented as a
return and there is a question as to
whether it is a return or nnot0 theyey
must decide that question from whathat
appears upon the face of the paper
itself

under statutory provisions similar
to those of utah the supreme court
of missouri held that the powers of
the canvassers were restricted to the
determination of the result shown
by the returns the folfoifollowinglo10wingving is
the provision of the missouri stat-
ute

the secretarySecre iarylary of state in thetho presence of
the Govergovernornortnors shall proceed to open the re-
turns and to cast up the votes given fortor all
candidates mortor any office and shall give to the
person having the highest number of votes
mortor members of congress from each district
certificates of election under his handband with the
seal of the state affixed thereto

jnin state vavs steers 44
court held

here is no discretion given no power to
pass upon and adjudge whether votes are le-
gal or illegal but the simple ministerial duty
to cast up and to award the certificate to the
person having the highest numberbumber ol01 votestotes

thewhotle new york election jawlaw of
april 17 1822 provides that the in-
spector appointed for that purpose

shallshail in person deliver to the saidsald clerk at
the office or to his deputy or to the keeper of
the said office a true copy of the said state
ment otof votes and thereupon the board of
canvassers stallshallshail proceed to calculate and as-
certain the whole number of votes which
shall bergivenbe given atsuchiat such election in the said
county for the several persons whowhoshallshall be
voledvoted foras govenor
senators and representatives in the con-
gress otof the united states or so many of the
said officers as shall bobe voted sortor and shall
letiet down in writing the names of the several
candidates so voted for at any such election
torfor any of the offices aforesaid and the num
herber at votes in words written at ruillull length
which shall be given for any such candidates
at any such electionejection in the said county and
shall certify the same to bobe a true copy of
the votestotes given in saidmid county

in the caseease of the people vs van
4 cow which was de-

cided in february 18251925 under the
foregoing statutory provision the
courtCOWL said

the duties of the canvassers are ministe-
rial they are required to attend at the
clerks office and calculate and ascertain the
whole dumler of votes given at any election
and certify the same to be a true canvass
this is not a judicial act but merely
rialblat they have no power to controvert the
votes oflot the electors

it is provided in section 25 of the
revised statutes of illinois 1856
that the clerk of the county com-
missionersners court taking to bishis as-
sistancesi two justicesjustice of the peace of
his countycountr

shallshail proceedd to open the returns and make
abstracts of the votes in the followfollowing mananhfnorncr andaudit I1ittoshall be
the duty of the said clerkdork of the county comcorn 1

missionersners court immediately to make out aik
certificate of election to each of the personspersona
having the highest number of votestotes

the casedase ofbf the people vs meadhead
2523 illili thetho courtcoutt held

this contest under ourpur statute is angrlan ori-
ginal proceeding instituted by the contestant
lorloi the purpose of trying the legality of the
electelectionlonslong and not of the canvass it goes bobe
hind the canvass and purges the elecelectiontiontiou it-
self ubethe court in trying itisit is not confined
to the PCacu books as return u itt can go be-
hind these and inquiresinquire by proof debars
whether the votes or any of thethem 9 werereilieille-
gal buthut the canvasserscanvasser haveshave no rightrig to do
this theirs isaigais a mere mechanicalcaloror rather
arithmetical duty they mayeay probablyI1 jadge
whether the returns are in due foformrM but af-
ter that they can only canvass the votes cast
for thothe several candidates and declare the re
sult

section 95 chaptercapter 6 of the re-
vised statutes of Wlwise ansin 1849 is
in these words

Wheneverit shallshall satisfactorily appear that
any person hasbaa received a plurality of legal
votes cast at any election for any office the
canvassers shall give to such person a certifi-
cate of election notwithstanding the provi-
sions of law may not have been fufully com-
plied

n
with in noticing or conducting the

election or canvassing thothe returns of votes
eoso that thetho real willwui ol01 the people aly not be
ddefeated by any informality

under this statute it was held by
the supreme court of wisconsin in
attorney general vs barstow 4
wis as follows

whether it wouldouid have been competent for
the lelegislaturelature under tthee constitution ahl h
deledelegates all of thether judicial power of the

the of the state to thestate to cocourts
boardrd of state canvasserscan rs Jualjudicialkialcial authority
to settle and adjudicate rights of this nature
it is13 not necessarynecessnecessarydry to inquire they have not
given them any such power their duties
are strictly ministerial they are to add up
and ascertain by calculation the number ofox
votes given torfor aayany office they have no dis-
cretion to hearand take proof as to frauds
even if morally certain that monstrous frauds
have been perpetrated the ninety alnahfifth
lectionof this statute gives thom no such
powerfower

thetho revised statutes of michigan
for 18461848 fpP 51 contains the follow-
ing provision

the said board of canvassers when formed
as aforeaforesaidsaidy shall proceed to examine thetl
statements recieereceivedelvedelvod by thothe secretary of state
of the votes given in thetho several counties
and make a statement of the whole num-
ber of votes given lorfor the of represen-
tative in each congressional district whichhach
shall show the names of the persons to whom

such votes shall havebare been given for such
0office and the whole number of0 votes given

the said canvassers shall certify
such statement to be correct and subscribesubseribo
their names thereto and they shall thereupon
determine what persons have been by the
greatest number of votes duly elected to
such offices and makeinake and subscribe on such
statement a certificate ol01 such determinationng

and deliver the same to thethe secretary of
state

statutory provision the
supreme court of eStaleeStateth in the
case of the people vs van cievecleve 1
michluich saidsaia

in a republican government where the ex-
ercise otof official power is but a derivative
from the people through the medium of the
ballot it would be a monstrous doctrine that
would subject the public will and the public11elthavoiceeLthusthus expressed to be defeated by elthereither
the ignorance or the corruption otof a board of
canvassers the duties pipt these boards are
simply ministerial their whole duty con-
sists inm ascertaining who arbare elected and in
preserving the evidences of such election

it is provided on ehlapagee 77 of the
revised statutes ofor maine for 1841

as follows
The returns from each town and planta-

tion shall be delivered intointo theoffice of the
clerk of county commissioners on or before
the first day of the meetmeetingngorof said commis-
sioners next after the saldeald monthmouth of septem
berto be by them opened and compared with
the like returns iromfrom the several towns and
plantations in such county iorior registry dis-
trict and the personerso hayinghaylnaa majority of the
votes shall beiligbe declared registrar of

I1 deeds torfor
said county or registry district I1

the supreme coura of maineAlaine in
bacon county commission
ers 26 meNIe a gasecafecaseease which arose
under this statute held

the canvassers had no power to go beyond
the returns of the selectmen and town clerks
and receive other evidence and determine

that the town meeting was not
properly called and for that cause reject the
votes of that town

in OFofarrellarrallralIrall vs colby 2 minn
a case decided under similar

statutory provisions 3 the court beldeid
we cannot therthereforeafore resist the conclusion

that the duties of the clerk of the board ofsu-
pervisors to receiving and opening election
returns in canvassing and estimating the
votes and in giving certificates of election
are purely ministerial and that no judicial or
discretionary powers aialeaiearee conferred upon him
or the board of canvassers except perhaps
so far as to determine whether the returns
are spurious or genuine or polled at estab-
lished precincts and in ascertain airaig from the
returns themselves for whom thetho votes were
tendeLintendedIn

tileTho supreme court of judiindianaana
under a similar statute in the case
of brower vs obrien 221 carter
ind held

with regardto this point it maybemay be observ-
ed that the duties of bethfthith the board of can-
vassers and the clerk in making the state-
ment are purely ministerial it lais not within
their province to consider any questions re-
lating to the validity of the election held or of
the votes received by the parties voted sortor
they are simply to cast up the votes given
fortor each person from the proper election
documents and to declare the persons who
upon the racelace of these documents appear tto0
have received thetha highest number 0off
votes givena duly elected to the offices votedvoted
torfor

the paragraph quoted from mr
cush ings work shows upon itsts face
thatthat the returnreturninghig officer who ISis
said to be so far a judicial officer
as to prevent their voting or being
returned is a judge of the election
as well as a returning officer if
mr cushinggushing refers to mere caneancanvasyas I1

sers his statement that in the judi-
cial decisions of this country their
functions are held to be chiefly judi-
cial is an inexcusable blunder

2 mr campbellsCampbelPs next proposi-
tion is that there is no evidence
tending to impeach his qualifications
for therthe office of deledelegategatewate in con-
gress that the returns present no
such evidence is probable and if
therethenethe tumsreturns on theltheintheir face disclose
notnothingfling to impeach his qualifica-
tions it is quite immaterial to in-
quire now whether mr campbellcampbelicam is
or is not bellgeligible1ibleibie to the offic
he seeks thetile house of
tives is the only tribunal empower-
ed to adjudicate ahatthat question if
the governor and secretary find
from the returns that he is elected
they must award the certificate to
him whatever proofs outside of the
returns mayormay or may not be attain-
able to impeach his eligibility11 before
the house of representatives such
proofs cannot be used in this can-
vass

3 the same answer is to be made
to the assertion that there is no evi-
dence tending to impeach the quail

of the 1357 electors who
voted for mr campbell whatever
evidence may exist on thispointpolut gutput
side ofor the returns it cannot become

by the governor or secresecretarytory
in this proceeding iti can oni be
considered by the house of repres-
entativessenta tives of the united states

4 mr campbells next aassertioner tiionlon
is that I1 am an unnatura 11 for-
eigner this presents a questionques ionlon of
fact Uponupon which the rreturnstu s yoto be
canvassed by the govegovernor0 anand sec-
retary probably furnish no eevidencemergev
beyond the presumption to be drawn
from those returns that the eleceleeelectorstonsfors
peperformedrf0amed their duty aaaccording to
jaw and therefore 3 that the candicandie J

dates for whom they voted have all
the legal qualifications for office
whatever they may be if there be
any proofs attainable tending to
overthrow this presumption and to
show that I1 am an
foreigner and therefore destitute of
the necessary qualification of citi-
zenshipzenship it is obviously incompetent
for the canvassing board to go be-
hind the returns and consider such
proofs the only tribunal dhighwhich bashas
power to do so in this case the
houserouse of representativesre lytiliof the
united states

the difference betbeewen the duties
of the precinct election officers and
those of the canvassers is very great
the precinct election officers are
judges of election in the first in-
stance it devolves upon them to
judge of the qualifications of electors
inili subordination to the provisions of
law regulating their duties but it
never devolves upon any canvasser
to judge of the qualifications ofofeleoeleeelec
torstora unless by virtue of express
and I1 will add most extraordinary
and dangerous statutory provisions
only in a few exceptional cases have
any such indefensible provisions
been made by statute in the united
states

the house of presentarepresentsRerepresentativestives is
by the constitution made the judge
of the election returns and qualifi-
cations of its members this power
of the house does not exclude the
power of the judges of election to
act within their statutory authority
as judges of the qualifications of
electors nor does ibit exclude the
powe canvassers to nobact as judges
of the returns presented totw them to
be canvassed so far as to determine
whether they are eror are not returns
substantially conforming to the law
betit does exclude the power of
precinct officers to judge of themual

of candidates and it ex-
cludes the power of canvassers to
judge either of the qualifications of
electors or of the qualifications of
candidates it also confers upon the
house the power to decide on all
points including the qualifications
of electors and the legal sufficiency
of the precinct returns

I1 respectfully submit therefore
that the governor and secretary
have no howertopower to go behind the re-
turns to ascertain whether I1 am or
am not an foforeignerrelnerreiner
this disposes of the point

but then the fact is that on the
the ath day of december 1854 hyabyaby a
judgment of a courtmccurt of competent
jurisdiction I1 was duly naturalized
according to law as mrair campbell
well knows

in the case of Spsprat t vs spratt 4
pet chief justice marshall
said

the valiousvarious acts upon thoiho subject submit
the decision otof the right orof aliens to admis-
sion10 as citizens to courts of record they are
to receive testimony to compare it with the
law and to judge upon both law and fact
this judgment lais enteenteredredonon record as theahe
Vjudgment of the court it seems to us if it
be in legal tormform to close all fiaitauirt 9 and
like every other judgment to bo complete

I1 evidence of0 its own validity

in Camcampbellcampbeli vs abrion 6 crancilcranch
the Susupremepremer courtonCourt of thethet unit-

ed states held T

it Is true that this requisite good moral
character to his admission 14 not stated in the
certificate but it is the opinion otof this court
that the court of suffolk must have been sati-
sfied as to the character of the applicant or
otherwise a certificate that the oath prescrib-
ede by law had been taken would not have
been granted the oath when taken con-
fers upon him the rights of a citizen and
amounts to a judgment of the court of hishii
admission to those rights it Is therefore
the unanimous opinion of the court thathat
william currlecurrie was duly naturalizednatura luXL

if now it were competent for the
house itself in a contested case to
reverse or vacate this judgment and
to declare that I1 am an

foreigner it would not be compe-
tent for the governor and secretasecretaryry
acting as canvassers to do this the
notion that jurisdictionany to re-
verse or vacate that judgment and to
declare that I1 am an
foreigner it wouldatwould not be competent
for the governor and secretary act-
ing as canvassers to ddo0 this the
notion that any jjurisdictionurisdaction to re-
verse or vacate thatthat judgment for
mistake or fraud or on any other
grounds is vested in the canvassing
offommmeersofficers in thisthia case is too preposter-
ous to admit of any comment from
me but in the case of baskin vs
cannon in the congress this
precise objection to myI1 eligibility
was urged before the committee of
elections of the house and magover
ruled by the unanimous vote of the
committee on the ground that the
judgment of the first district court
of utah on this point was conclu-
sive and I1 retained my seat in the
house

only Is there no legal ground
foraforfon a question of my eligibility by the
territorial canvassers or even by
the house of representatives itself
based on the ground of allailalienage but

thouAthoumhough suehsuch ineligibility could be a
lawful ground of netlonaction by the cocom-
mittee

ro
or the mouse itt would not as

mr Camcampbellcambbellbiell supposessupposed be aggravat-
ed by polygamy if that could also be
added as a factor in theadjudication
for in the case of maxwell vs Ccan-
non inn the forty third cacongress
smiths digest it was uunani-
mously

I1

held by the
the concurrence of the house that
thethem only qualifications or disqualify

of delegates were those pre-
scribed by the constitution for rep-
resentativespresentatives and that polygamy
was not a disqualification for a seat
in the house of representatives of
the united states

5 mr campbells fifth proposition
is that my alleged want of citizen-
ship renders me ineligible to the
office of delegate in congress I1
concede for the sake of argument
that an forforeignereigher
oughtought to be ineligible to the office of
delegate from utah just as he is in-
eligibleeligible to the office of representa-
tive in congress I1 make this con-
cession not because I1 am certain
that the proposition is founded in the
constitution or in the law but be-
cause it seems tometomoto me to be founded

I1 in common sensecerise the constitution
I1 provides neither for the
eions of the office of delegate incon
gress nor for the office itself
law accords to every territory

i the right to send a delegate to
the house of representatives odtheof the
united states revrev stats sec
1862 it prescribesprescribeA the qualifica-
tion of citizenship for theibe delegates
from washington idaho and mon-

i tana nevrevfrev stats secsee 1906 but for
the delegates from no other terri-
tory WhwhetherI1 etheri in the face of the
consconstitutionaltitudional provisions that the
house shall be composed of mem-
bers chosen every second year by
the people of the several states art
7 sec 2 that each house shall be
zhethe judge of the election returns
and qualifications of its memmembersbersy
art 7 secsee 5 and that I1 each house

may determine the rules of its pro-
cedure art 7 secsee 5 the law cre-
ating the office of delegate would or
would not have any validity as
against aaruruleleofof the house exclud-
ing fromfrow the floor all territorial del-
egates or anany other persons not con-
stitutional members brtor officers of
tbthee house I1 admit for tiiethedurpospurpose1
of this argument that saso long as
Ddelegateseleeiegates shall be received in con

with the provisions of ththe
statute it will be within the power
of the house and also its dutyduty
practically to0 rerecognize and enforce
this qualification of citizenship
whether prescribed by law or not

I1 esanah insult to the governor
and secretary to suggest that ththeyay
are capable of ssuchsuehUch an unwarrant-
able invasion of the jurisdiction of
the courts and of the house of repr-
esentatives as to attempt to incor-
porate as an element into their can-
vass in this casecaso a decision adverse
to my eligibility based on Wra reversaleversal
or vacation of the judgment by
which I1 was naturalized

6 7 the next two propositions of
1mrjr campbell mayindy be conveniently
considered together he asserts that
by reason of my alleged ineligibility
all thethel votes cast for me at
the late electelectionlonion are void and irearearo to
be excluded from the canvascanvasssandand
that as a consequence the certifi-
cate of election is to bebd given to him
alidand not to me I1 will cite without
discussdiscussionloti the auauthoritiesthoritlesies by which
the doctrine involved iaa these pro-
positions has been repudiated as of-
ten as it has appeared in the senate
or in the house

the case of smith vs brown 2
bart is the leading case in the
house of representatives it was
reported from the committee on
elections by the chairman mr
dawes on the of January 1868
his exhaustive discussion on the
subject appears on pages of
the second volume of bartlettabartlettsBartletts Ccon-
tested

on
election cases he refers to

the case of ramsey vs smith clarkdark
and hall 23 argued by mr madison
in the house at the first session of
the first congress and to the cases
of albert gallatin inhl the senate in
1793 philip barton weykey in the
house in 1807 johnjphn bailey axin the
auserousehouse inI1n 1824 james shields in the
sesenateI1 ate inin 1849andandaud john young
brawnn in tbthee house in 18599 he
a rereviewsviewsea the english authorauthoritiesties
and the opinion expressed in cush
ings treatise which is cited by mr
campbell and he closes the discadiscus-
sion by declaring that thehe law of
the british parliament in this par-
ticular has never been adopted in
this country and is wholly inappli-
cable to the system of goverdgoverngovernmentjaent
under which we live

in the subsequent caseewe of zeigler
vs ricebice this precise question was
decided as follows

thusthug it willtrill tobe steensteed that according to the
estees own statement he had entered in-

to an agreement to recruitt fortor the rebel ar-
my was iona his way to carry out fully hishla un-
derstandingder when hebe was captured and
claimed protection as a rebel officer when
captured the comoomcommittee are well satisfied I1

that the acts ol01 the were wellwelt un-
derstoodderstood by the voters of said district at thothe
time the was voted fortor but do not
agree with contestant that ashs cOnte was
ineligible therthe candidate who waswaa eligible Is 1

I1 entitled to the seat 32 barlbart 8

the committee accordingly re
commended a resolution unseating
mr bicerice and declaring the seat va-
cant but the house refused even to
evict mr bleebice on the contrary by
the adoption of a substitute fonfoe the
committees resolution without a
division mr ricebice was declared en
titled to the seatfeat the proceedings
may be found on page vol 80
of the congressional globe

in the fortieth congress simeon
corley of south carolina meroepierce M
B young and nelson tift of geore
glagia and roderickboderick BR butler of ten-
nessee

r

and in the forty first concond
gressgresa francis E shober of north
carolina members of the house
were relieved of their disabilities
long after their election and yet
when so relieved were admitted to10
their seats in the house allxii were
ineligible when chosen but in neidel
ther case was the seat given to a
competitor nor the election even de-
clared voidtold
in the case of joseph C Abbottin i

the second congress
the doctrine now asserted by mrjr
campbell was fully considered and I1

was repudiated by the senate there
barnothasi

not been and probaprobablyalv will not
be in this country another discus-
sion of the subject so exhaustive as 2

that whwhichich was had in this case
the english authorities were aillfallaliiI1
presented and very few if any
american decisions whether
cial or parliamentary escaped the t

scrutiny of the senators who sub
bitted the report of the committee 4

and the views of the
are printed together in senate re-
port no 58 portyforty seconda congressCopgres
second session

in the case of maxwell 3 tan-
non decided third con-
gress the sawelsamp questionwk was raised
and the committeeI1 and housewirth
out a division rejected the doctrine
now asserted by mrbir campbell

8 in reply to mr campbells as-
sertionsersensentiontion thatlat the females inin the terr-
itory claimed the right to vote
outnumbered all the votes polled at
thhelatato electiouselection t respectfully sub-
mit

L

inn the first place that thisis al-
leged fact probably does not appear
on the face of tbthothea returns and inI1

the next place that if jabeift be a fact
capable otof substantiation by extra-
neous Tiproofsroofs and at the same time
entitled to weight in any aspect of
this easecase the only tribunal invested
with power to aseerascerascertainiainfain the fact and i

use it as a basis of jjudicialu dacial action Jsis i
the houserouse of representatives of thewe
united states

9 mr campbell asserts that it
mustirmest be taken forfon grante illI1 that allalialliaili

votes cast bybaj females were cast for
me on this point also mrair camp-
bell is mistaken if this is not
shown by tilothe returns the canvass
pmers can neither presume it nor pperer
0mito mrnr campbelli

to attempt to
proveprave it bebeforefore them by extrinsic
evidence nor can tuey consider the A

facttact whenhen so0 proven if he ishall
contest my seat in the next con-
gress and shall deem the mode in
which the females voted material to
any issue in the contest he will i

learneabeam that the house will not pre-
sumesomewhatwhat he asserts on this pointntariiarilto Liee true but willvill compel him to
prove it

10 mr campbell asserts thatchesthat thes
TerritorialLegislature which extends
the right ofbf suffrage to feifelfemalespales lseife
void because it attemptsattern ats
the privilege by a specspeespecialIVI V act orkori dif-
ferent and easiereasler terms of qualifica-
tion than those reau jed bybi existing
general laws appleqapplicablewolewabe to the other
sex thus violatingruilui the rule of uni-
formityformity 11 if this assertion be
true it can have no bearing upon
the action of the canvassers who
havehaxe no power to look beyond the
returns for the purpose of ascertain-
ing whether females votedtoted howbow
many vo tedor for whom theyvoted
but onar upon the action of the
house of representatives in a con-
testtestonor under a protest before that
tribunal it is notanot a necessity of my
caselse therefore that I1 shall vindicate
the act conferring upon women
the eleoleelectivei

active franchise approved
february 12 1870

11 the next proposition of mr
campbell is that it is in viewglew of tlth 0
premises impossible to determine
without proof that the votes
cast for me included more legal
votes than the 1357 votes cast forrfor
him Thiswhis involves a singular mis

continued on page


