
indictment charchareschargesC cs murder in thothe second
degree only

in order to determine this questionsquestion wo
ameledare ledlea to an examination of the statutes of
the territory on page 51 of thothe laws of
utah title second section four murder is
defined to bobe thothe killing of a human
being with malicemalico aforethought either ox
pressed or implied ll11 which is merely de-
claratorycl of thothe commondommon lawlat orof anotherin other
words it is thothe common law dedefinitionAnition of
murder chis statute in thothe opinion of
thothe court does not ateralter thothe law ofmur-
der what was murder before ilsits passage
is murder ilownow what is murder nowpow was
murder before thetho statutes was passed
sections civofive and six ofthe samosame statute de-
clares the penalty for murder in certain
cases section nivefive prescribing that when
committed in certain specified modes or
under certain circumstances therein men-
tioned I1 punishment shall bobe death
while section sixsis provides that in all other
kinds ofmurder thothe convict shall bobe pun-
ished by imprisonment for life or a term
of years it is a well settled general rule
that in an indictment for an offenseoffence creatcreated
by statutes it is sufficient and usually nec-
essary to describedescribe the offenseoffence in thothe words
of the statutes or their equivalent but
when the statute is only declaratory ofwhat
was previously an offense at common law
it has been held in nurnumerousnerousderous cases by
high authority that notwithstanding the
statute it is sufficientif the pleader deninodefine
the offenseoffence by stating the common law in-
gredients necessary to its consummation
it necessarily follows if these conclusions
are correct that the avermentsaverments necessary to
make a good indictment at common lawslaw
would be sufficient under the statute this
then leads us to inquire what wouldwould
be necessarily anail indictment at com-
mon law f all lawyers will at once
admit that the material averment of an
indictment for murder is that tho de-
fendantsfondfendants feloniously and of their malice
aforethought did kill and murder the de-
ceased to determine then whether the
indictment in the case at bar is good when
tested by this have only to examine
thothe first count of the same here the
court readroad mhd first count in the indict-
ment

the courtiscourt is of thatho opinion that this in-
dictment contains all the material aver
ments necessnecessarynecessitydryiry to its validity either at
common lalaw or under the statute if a
good indictment for murderitdorit must neces-
sarily follow andana bo heldheia to include all de-
grees from th highest to the lowest also
including manslaughter the court is fully
satisfied f the pleader when ddrawingcawing an

arit under tiietilo statute need not des-
ignate the degrees tbf murder or use the
words wilful deliberate and premedi-
tated 11 or elthercither of them butobut opTL hhearingearing
the evidence the jury have the right and
by thetho04ath ssectionI1 0 a uteuto it is madema e
ttheirair enquire anddieterde cheth
1it is murderulder in the first or second degree or
manslaughter and return their verdict ac-
cordingly the indictment in this case
beinerbelner good the iuryjurynryury was authorized to find
as it did the court entertaining these
views must therefore hold that thether first
point is not well taken and it is accordingly
overruled

the second point contended farfor by
counsel isisthanthat the indictment against

said ddefendantswas found by a grand jury
composed ofbalonly seventeen 17 persons of
whom six were talesmen summoned from
the bystanders 11 owing to the manyenyimim-
perfections of ourofir statute the court has had
no little trouble in arriving at a satisfactory
solution of this question and has been lead
to a fullfall examination of thethe statute as well

i as numerous other authorities the fifth
section of the thirty fifth chapter oforthothe
statutes of utah pagepago sixty nine provides
that when a district court iais to be held a

grand jury of twenty four persons shall
be summoned at least thirty days before
the commencement of thetha termterni 11 the
eleventh section of the same statute
provides that after thothe grand jury
have been erneto theythoy or
any twelve of themthein may luponjapon what seems
to them good and sufficient findtind
an indictment this statute wafiewhile it
provides for thethel summoning of twenty four
personspersona does not requireirelre that number to be
sworn but does provide that twelve may
find an indictment in the examination ofot
this question thetho court has had occa-
sion to examine the statutes of many
different states in which similar provisions
are found in some of the states the law
requires that not leless than sixteen jurors
hallshall be sworn but there is no such require-
ment in oud statute wewo havehavo therefore
to seek somesame rule outside of the statute
established by acknowledged authority by
which to in thetho of
a grand jury it is contended by counsel
for defendants that twenty four grand ju-
rors must be and sworn and
that a less number isig not a legal jury if
such be tbthethoe literal reading or true construc-
tion of this statute it is manifest that it
would defeat the object of the statute
itself no provision hivinghaving been made for
drawing talesmen from the bystanders in
case of the absence of any oneffone of the twenty
four summoned we would be compelled to
dismiss those who did appear and thus de

the court of a grand jury and in effectirive0 away with all criminal procedure in
the courts the court is not prepared to
establish so dangerous a rule but prefers to
adopt one more in consonance with reason
and thus uphold rather than nullify the
elearclear intention of the legislature viz that
notwithstanding the statute requires awen
ty four persons to be summoned iioliono maiemoremoro

than twenty threetareo should bobe sworn and
otherwise a complete jury otof

twelve might find a bill when at the same
time a complete jury of twelve might dis-
sent and ignore it thereby defeating the
law it appears from tha weight of all
authority examinedexaminecl by the court that a
grandeurygrangrand djuryjury composed of any number from
twelve to twetwotwentynty threethroe is a legal grand
jury the court therefore holds thatthat thetho
indictment in the case at the bar was
mannedfanned by a legal number of grandgradd jurors

it is also contended by counsel for
defendants that a part odtheof the grand jurors
were talesmen and as the statute makes
no provision forfonar supplying the panel by
thisIs mode the jury in this case was not a
legalegal grand jury the answer to this ob-
jection is this by the the organize act of
tietlethe Torriterriterritorytory the constitution and jawslaws of
thetho united states areato extended over this
territory and made a part of its law the
common law matingbaying become a part of the

i law of the united states it isso far asag it is
a part of that law a part also of thothe law of
this territory the statute of thothe terri-
torytory not having provided any method of
filling uup thetho panel by talesmen selected
from thothe arearo compoicompolledas in
other cases of statutory omissions to resort
to the ever present rule of the common
law which authorizes talesmen to be sum-
moned and thus expedites and renders
practicable thothe administration ofodthethetho law
but whether this view bobe correct or nounol
therothere is still another answer to thothe question
which seems to bobe decisive it is a wellweli
settled rulorule that meromere irregularities in
selecting and thetho grand jury
can only be taken advantage of in one wayways
viz by challenge to the array but when
thothe objection to the juror relates to his
qualification for some reasonneason which would
render him incompetent had hohe boonboen re-
gularly summoned and in
that case adVantadvantageaboago can bobe takenliken of it on
demurrer motion to quash or in arrest of
judgementjudgement

the array not having been challenged
and the irregularities being simply in the

of thothe jury it is too late at
this time to taktakeo advantage of thothe irregu-
laritieslarities complained of if any exist the
second point is14 therefore overruled the
same answer will apply to thothe third point
which is also overruled thothe fourth pointthaithatcontendedfor by the defendants is that the
court refused to allow them to file a plea in
abatement but compelled them to plead to
thetho merits thothe record shows that after
the indictment was returned into court
the defendants filed a general demurrer to
the same which after full argument was
overruled by the court it then appears
that the defendants withdrew the demurrer
and offered to plead in abatement which
offer was refused by thothe court on the
ground that by demurring generally to the
indictment they thereby waived their
right tor afterwards plead a dilatory plea
by all rules of pleading dilatory pleas
must bobe pleaded at thothe earliest opportunitytunit
or thearothedro waived thetho court sees nottnoth-
ingin glnginin mis case to change the general rule
and upon full investigation isa satissatisfiedniefie
that no error waswag committed in refusing to

the saidsaldsa to be filed thetho fourth
papointint must therefore overruled

the fifth point was not on thetho argument
in arlest ofjjudgment ceryvery strenuously con-
tended for but the court hashag noticed the
sameisamel in its investigation and is fully satis
fled it is untenable the reasoningreareasoningsonin g 0onn the
first point isis applicable to this also andanapd fully
ettlesettles thothe same

As these questions seemed to involve the
the Ccourtourountfhaslas devoted

an unusual amount of time and labor to
their examination and after a full and care-
ful consideration of the whole subject is
convinced that no error hashaa been committed
which has done injustice to the defendants
or ajrforoon which the judgment should bebearar
rested 7

the momn ion in arrest of judgment is there-
fore overruled

the three prisoners wrewaro then ordered to
stand up whereupon judged Vylisonilson pro-
nounced thetho following

SENTENCE

having disposed of the legal questions
involved in your cacasecasogo it now becomes the
painful duty of the court to pronounce
upon you sensentencetence of the law have you
or either of yonyou anything to say why it
should not now be pronounced each of
the prisoners having made a brief state-
ment judge wilson proceeded

yoayou were indicted bby a grand jurjury7 of
yourour countrymen for the murder ot one

F russell upon which changcharge0 you
have been tried and found guilty by an
impartial jury in view orthoof thothe enormity
of the crimecrimo charged against you the court
Wwouldouid have been gratified ifit the facts eli-
cited on your trial had warranted a differ-
ent conclusion but I1 am compelled to say
that the evidence was clear convincing and
conclusive showing the murder to have
beenbeer cold deliberate and premeditated
without one mmitigatingitigating circumstance in
your favorand in the 0opinionminion of ththee court
fully warranted the verdict of the jury

the court feels that you have had an im-
partial trial you were defended by the
ablabiablestestandandana most diligent attorneys attheat the
bar by whom your rights were well guard
edana every point and question that could
possibly avail you preserved the court
and jury gave you the benefit of every pos-
sible doubtdonby and after a fair and careful
hearing before a patient honest and hu-
mane

hu-
mano jury you have been pronounced
guilty of murder in the first degreedegrees the
punishment for which thetee lawlawi declaresdeclared to

be death by hanging shooting or behead
ing eithercither of whichivele modestriodes the court will
now give youyon an opportunity to choose as
provided in tho statutes the prisprisonersbonersterotereherohere each chose to be shot

the court is fully impressed with thetho
fact that thatho words it isLA about t utter will
limit your earthly careercardor butbilt sad and
solemn as that dutsduty Is it mustroust he perform-
ed whateververvei may bobe mmy convictions asa
a private individualU or whateverwhatI1 eyer malmatmay be
the sentimentcentimet ol01 ttho9 people onan thothe susubjectjoet
of the death penaltyenal iti not0 inyy province
now totd consiconsideror thethooiaeialaw saysyg thetho Vepenaltynalty
ofyour crime shallshails beneathbe th anndaridd thothe court
sitting simply to administerdinlin thelieile law asus
found in14 the statute bokbook ha no powpoweror if
it had the disposition to malemake change pror
modify it it is an old and true maxim
that he who presumes to bobe wiser than

jhatha law i a dangerous citizen 1 I1 how much
moremorg true when applied to a judge sitting
as a court sworn to administer the law as
it is prescribed by those whose sole pro
vince it is to enact iti it therefore has no
alternative and can adopt but one course
and it is that which the law prescribed

the court feels it to be its duty to state
that it has examined with great care the
evidence as well as the law in your case
and with that candor and fairness with

i which it would speak to dying men it saysatiesto youtou there can be no escape from the
awal doom about to bobe pronounced in
the spirit with which the court would ad
dress a dear friend under the most solemn
of all circumstances it entreats you allail not

i to waste the little precious time still left
youon indulging in vain hopes that can never
be0 realized but studiously devote it to pre-
parationparation for the last great trial in that
high court above from whichwinch there is no
appeal and where mistakes are nevneyneverermademademado
thereThero rouyou will meet yourlour murdered victim
sent into the presence of hihiss makmakerer bybv your
hands without one moments warningwarning or
preparation and to whom you refused
mercy although with hisbig dying breath he
appealed to you in behalf of his wife and
Cchildrenlidren hoping thereby to awake if possi-
ble one spark of humanity in your souls
you heeded not his dying voice but by
one more fatal shot ushered his unpre-
pared soultoul into eternity but notwith-
standing you hearkened not to the cries for
pity uttered by your poor bleeding victim
still you may yet hope that the great rulerhuler
of the universe will shavehave mercy on your
dying souls if with prayer and true repent-
ance you evenoven now approach the throne of
grace I1 exhort you then as dying men
to endeavor to prepare yourselves to meet
your god and earnestly seek for that benign
mercy which can alone mitigate your greatgreat
crime and meliorate your sad doom I1 be-
seech youvou as men standing on the verge of
the gavegravegravo with but a narrowharrow span between
time and eternity that you devote every
momentmoment of the few days now left you onan
earth to earnestearliest preparation to meet him
who alone can temper eternal justice with
infinite mereymercy hear now the rqnsentencetence of
the law

it is ordered and adjudged by the court
that you thomas brannigan and you jakjack
lavelle and howard having
beenbeen convicted by a jury of your country
of the crime of murder in the first degree
be taken hence by the territorial marshal
to some safe and secure place and there
kept in solitary confinement until monday
the day of july AD 1869 and that on
that dayclay between tlethethe hours ofor 9 am and 4
pmpan you be taken by the territorial mar-
shal to some suitable place and there exe-
cuted I1byy being hot until you are dead and
mmayay god have mercy on your souls

n IF 31 A n
by president YOUNGYO angUNG

delivered in the avmewnewew tabernacle salt
lake city April 1869

REPORTED BY DAVID W EVANS

we will now look to the bishops to
collect the means in their several wards
foroon gathering the saints and when it
shall be collected they must forward it
foto my office JLI feel disposed to say to
the latter daysaints and to all people
thalasthat as far as we have collected means
to bring home the saints from the old
world to the landjand of zion we have
never yet suffered any man to use one
dollar of it or01 to divert it in the least
from the purpose for which it was in-
tended there is a large amount dudue
the perpetualgl emigrating fund com-
pany

cormcorn
panay how much I1 do not know the
last report I1 hadbad there were between
nine and ten hundred thousand dollars
due to this fund from parties who had
been emigrated by it but how much
there is now I1 do not know when
the brethren and sisters put anything
into that fund no matter how much
or how little they may put it down for
a fafactct in their own minds thathatt this
money is never diverted from the chan-
nel for which itis intended ItIsit is spent
to bring the people here but after their
arrival many of them neglect to pay it
back although we gather some little
means but hadbad it not been for dona-
tions the gathering of the poor from
the nations would have stopped years
ago we attend to this business buy
aandid keep the books and all who are en-
gagedg in doing this business are sustain-
ed

n
ed without infringing uronupon this

means we should be glad if the feel-
ing basmorewasmore general among those who
are indebted to the P E fund to pay
their indebtedness it would be very
satisfactory asits phefhe money could thene
be returned directly to our friends 1 in
theahe old country to bring them here but
as thisthia Is not done we have to depend 64on V
donations we want the bishopsps to rawcollect what they can and as soon as

Rthey can so that we marsendmay send for the filsaints who are shattered abroad there J

are a great many of them who can come
part of the way with theirown means s

and with a little help they can come
through some have to be brought all
the way by the fund but most of the
memeansan5 donated goes to assist those who
are able to help themselves a little we
wish the bishops to hearken to this and
when they reach their homes from this
conference pay attention to tillsthia buslbusi-
nessdiessfiess t

1we are building up the kingdom 0of
god and we have something to do be louIOUsidessided sitting and singing ourselves away
to everlasting bliss this work entails
upon the saints manual labor and a
Ivarivarietyefy of business transactions it is a
national affair it is a kingdom it is the 1

kingdom of god he has set up this
kingdom he has blessed those who
sustain it he has poured out his
spirit upon the people so that many i
have recreceivedelved the truth and gathgathereddred
within the pale of the church and a
percentage of those who have received
the truth still cling to the faith but I1
will say to the latter day saints that
not fifty per cent of those who have
received the truth are now in the
church and I1 suppose not over thirty
percentper centa but a great many are still iain
the faith it is a matter of wonder
sometimes what has become of those
who have bowed in obedience to the
gospel they arearb scattered all over the
country I1 doubt whether you can
find a county or even a city on wethe
continent of north america that does
not contain apostate mormonscormonsMormonsYmons
california and oregon were started aniand

by apostateappstate mormonscormonsMormons what
is now called washington territory
received a percentage from this church
in its early settlement and development
Sstt louis was partly built up by apos-
tate cormonsmormonsMormons anaitand it is still sustained
by them and in the whole western
country foundations have been laid for
settlements by the cormonsmormonsMormons and
those who navehave left the church blithe mormonscormonsMormons started the first print-
ing press west of the mississippisi 1 river
with the exception of one at the seat of
government in the state of missouri
the first wheat sown in the weswesternterriteril
country was sown by the 11 mormonscormonsMormons 11

they planted the first fruit trees bubuiltbulitlit
the first mills taught the first schools
and made the first improTeimprovementsments with
very few exceptions and on the paci-
fic slope who first brought civilization
I1 mean true civilization not that we
see following the railroad why the

mormonscormonsMormons 11 who brought the first
library ahethe Llatteratter day saints whowio
made the first bricks built the first N

houses and started the first city the
latter day saints it is marvellousmarcellousmarvellous but
it is truetrae we have been the pioneers
from the mississippi to the pacific
ocean

do you think the devil will give us
one inch of ground that we do not gain
and retain by our own power orgatheror rather
by the strength which bod bestowsbestons upup
on us no not an inohinch neither the
inhabitants of the earthieearth if they can help

f ftit would they let us live anymoreany more
than they did in missouri or illinois if
they had the power to remove us I1 t
think not but the lord almighty iaIs M
a bulwark around this people andzd will i
be as long as they trustintrust in himhint were

A

it not for the fortresses of the almighty I1
we should have been driven from our
homes long before this what will the
world do for us what will our gov-
ernment do for us why after settling
this country for twenty years they havehavu y
at last deigned to extend to utah the
benefit of the land laws preemptionpre emption
rights homestead advantages whom
have they sent here as our officers As 1

1ai general thing such men as drake
and his associates how did thetheyy love
the mormonscormonsMormons they make me thinks
of a man named bell in the eastern
country who used to say if he did not
love a man hebe would damn him and
would damn the man that would not
walk ten miles over hetchell teeth to
damn him it was so with this man
drake he would damn the mormonscormonsMormons
and he would damn the man who would
not get up at midnight and walk bare-
footed ten milesmilea oveoverr hetchell teeth to
damn them I1 think hereafter that we
will take such men up gently and carracarr
them out odtheof the territory and tell them
not to come back again but we have
cgentlemenentlemen here as officers men whom r 4I1 I11 I I1 I1


