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indictment charges murder in the second
degree only,”

In order to determine this question, we
areled to an examination of the statutes of
the Territory. On page 51 of the Laws of
Utah, title second, section fowr, murder is
defined to be *“The killing of a human
heing with malice aforethought, either ex-
nressed or implied,” which is merely de-
claratory of the ¢common law; or, in other
words, itisthe common law definition of
murder. This statute, in the opinion' of
the Court,  does not alter the law of mur-
der. What was murder before its passage,
s murder now; what is murder now, was
murder before the statutes was passed.
Sections five and six of the same statute de-
clares the penalty for murder in certain
cases: Section five prescribing that when
commitfed in certain specified modes or

under certain circumstances therein men- | the United

tioned, the punishment shall be death; | Terrifory and made a
vides that, in all other | common law m’%

] convict shall be pun- § law of the United States

ished by imprisonment for life, or a term |a

while section six
kinds of murder
1t is a well settled

of vears, eral rule

that in an indietment for an offence created |

by statutes, it is sufficient and usually nec-
&ssa
of the statutes, or their

|

to describe the offence in the words | from the

than twenty-three should be sworn and
empanneled; otherwise a complete jury of
twelve might find a bill, when, at the same
time, a complete jury of twelve might dis-
sent and ignore it, thereby defeating the
law. It appears from the weight of all
authority examined by the Court that a
grand jury composed of any number from
twelve to twenty-three, is a legal grand
jury. The Court, therefore, holds that the
indictment in the case at the bar, was
founed by a legal number of d jurors,
It is also contended by
defendants that a of the grand jurors
were tal_ell:imanf an aapltha at?ﬂ;uta makl bﬂa
no provision for su g the panel by
this mode, the juryig: is case was not a
legal grand jury. The answer to this ob-
ction is, this: by the Or Act of
e Territory, the constitution and laws of
States are extended over this

of its law, The
me a part of the

, it is,80 far as it is

Territory. The statute of the Terri-

up the panel by talesmen selected
ystanders,we are compelled,as in
cases of statutory omissions, to resort

guivnlenh But | other
when the statute isonlyd ry ofwhat | to the ever-present rule of the common

was previously an offense at common law, | law which authorizes talesmen to be sum-
it has been held in numerous cases by | moned and thus expedites and renders

high authority, that, notwithstanding the
at:%tute, it is z’ﬂoient if the pleader dseﬁna

%mtimbla the administration of the law.
ut whether this view be cerrect or not

the offence by stating the common law in- | there is still another answer to the question

gredients necessary its consummation.

1t necessarily follows, if these conclusions | settled rule that mere

are correct
make a

would be sufficient under the statute. This
then, leads us to inquire what wnnld
be necessarily an i
mon law. ! All

admit that the mate averment of an

indictment for murder is that the de- | that case advantage can be

fendants felun.lnuﬂﬁ

ceased. etermine, then, whether the
indictment in the case at bar is
tested
the first count of the same. ' (Here the
Court read the first count in the indict-
ment, '

The Court is of the opinion that this in-
(dictment contains all the material aver-
ments ne to its wvalidity either at

t the averments neceasuﬂ
indictment at common law, | can only be taken advantage of

good when | and the irr
this rule;we have only to examine | gmpanneling of the ju

which seems to be decisive. It ﬂa wﬂ

s
to | selecting and empanneling the jury
one way,

viz: by challenge to the array. But when
the objection to the juror relates to his

ctment at com- | qualification for some reason which would
ers will at once | render him incom

t;en.;, had he bg:&l rf;
and empanne
taken of it,

ly summon
n of it, on

: and of their malice | demurrer, motion to quash or in arrest of
afﬂrethuu'fhdld and murder the de- | judgement.

array not having been challenged
egularities being simply in the
it is too late, at
this time, to take advantage of the irregu-
larities complained of, if any exist. The
second point is therefore overruled. The
same answer will apg?v to the third point,
which is also ov . The fourth point
contended for by the defendants is that the

common law or under the statute. If a| Qourtrefused toallow them to file a plea in

zood indietment for murder,it must neces-
sarily follow and be held to inelude all de-
zrees from the hiighest to the lowest; also

including manslaughter. The Court isfully |

satisfieddfhat the pleader when drawinﬁan
indictméntunder the statute need not des-

znate the degrees of murder, or use the
words “W ,* deliberate and premedi- |
tated,” or either of them. But on hearin

the evidence the jury have the right, an
by the Tth section of the statute, it 18 made
their duty,to enquire and determine wheth-
't is murder in the first or second degree or
manslaughter, and return their verdict ac-
cordingly. The indictment in this case
being good the jury was authorized to find
as it did. The Court ant-ertuining these
views must theréfore hold that the first
point is not well taken and it isaccordingly
overruled. |
Thesecond point contended for by defend-
ants’ counsel i1s**That the indictment st
said defendants was found by a Grand Jur

whom six were talesmen summoned from
the bystanders,”” Owing to the many im-
perfections of our statute,the Court has had
no little trouble in arriving at a satisfactory
solution of this question,and has been lead
to a full examinatien of the statute as well

abatement but compelled them to plead fo
the merits. The record shows, after
the indictment was returned into ecourt,
the defendants filed a general demurrer to
the same, which, after full ar ent, was
overruled by the Court. It them appears
that the defendants witbdrew the demurrer

and offered to plead in abatement, which
offer was refused by the Court on the

grnund that by demurring generally to the
indictment, they therehy waived their
right to afterwards plead a'dilatory plea.
By all rules of pleading dilatory pleas
must be pleaded at the earliest nppﬂrtunitﬁ,
or thegeare waived. The Court sees noth-
ing in this case to change the general rule
and upon full investigation, is satisfied
that no error was committed in refusing fo
allow the said plea to be filed. 'The fourth
point must therefore be overruled.

The fifth point was not on the argument

in arrest of judgment,very strenuaously con-

¥ | tended for, but the Court has noticed the
composed of only seventeen (17) persons, of | same in its investigation and is fully

salis-
fied it is untenable. The reasoning on the
first
settles the same. | :

As these questions seemed to involve the
life of three persons, the Court has devoted

an unusual amount of time and labor to

counsel for |

of that law, a part also of the law of |
not having provided any method of |

point is applicable to this also and fully | P
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be death by hanging, shooting, or behead-
ing; either of which modes the Court will
now give vou an opportunity to choose as

means, . Weshould be glad if the feel-
ing was'more general among those who
are indebted to the P. E, Fund to pay

ovided in the statutes. '(The prisoners

ere each chose to beshot.)

The Court is fully impressed with the
fact that the words it is about to utter will
limit your earthly career, but,K sad and:
solemn as that dpty isit must be ferm-
ed. Whatever may be miamnv ctions as,
a private individual, or whateyer mag, be
the sentiment of the E’WPI.'B an the subjec
of the death penalty, it is not my province
now to eonsider. Thelaw says the penalty
of your ¢rime shall be death and the Court,
sitting simply to administer the law as

ject |

their indebtedness; it would be very
satisfactory, as the money could then
"be returned directly to our friends in
‘the old country to bring them here; but
as this is not done we have to deggnd on
donations, We want the Bishops to
collect what tha{ can, and as soon as
they can, so that we may send for the
Saints who are scattered abroad. There
are a great many of them who can come
part ofthe way with their.own means,

found in the statute boek, has no power, if
it had the disposition, to ma.kazrahange, or
modify it. It is an old and true maxim
“That he who presumes to
the law is adangerous citizen,’
more true when applied to a Jud
as a Court, sworn to administer

it is

sitting

wiser than | means donated
Fow much | are able to help themselves a little. We

_ e law as | when they r
prescribed by those whose sole pro- | Conference pay attention to this busi-

land with a little help they can come

through. Some have to be brought all
the way by the Fund, but most of the
oes to assist those who

wish the bishops to hearken tothis, and
their homes from this

vinee it is to enact it! 1t therefore has no | pess.

alternative and can adoﬁt but one course| e
w

and it is that which the bed.

The Court feels it to be its duty to state
that it has examined with t care the
evidence as well as the law in your case,
and with that candor and fairness with
which it would speak to dying men it sa

to you there can be no escape from
awful doom about to be pronounced. In
the spirit with which the Court would ad-

dress a dear friend under the most solemn | gystain it.

of all circnmstances it entreats youw all not
to waste the little precious time still left
u, indulging in vain hopes that can never
realized, but studiously devote it to pre-
tion for ihe last great trial in that

h Court above from which there is no

are building up the kingdom of
God, and we have something to do be-
sides sitting and singing ourselves awa
to everlasting bliss, This Work entai
upon the Baints manual labor and a

s | variety of business transactions; it is a
e | national affair; it is a kingdom, it is the.

kingdom of God. He has set up this
kKingdem; He has blessed those who
He has poured out His
Spirit upon the people, so that many
have received the truth and gathered
within the pale of the chureh; and a
bercentage of those who have received
the truth still cling to the faith, But I

appeal and where mistakes are never made, | will say to the Latter-day Saints that
ere you will meet your murdered victim | not ﬂi"ﬂr {;rtelar cent. of those who have

sent into the presence of his Maker by your | receiv

e truth are now in the

hands without one moment’s warning or | church, and I suppose not over thirty

preparation, and to whom you refused
mercy, although with his dying breath he
a medtoyuuin behalf of his wife and
EE- n, hoping thereby to awake if possi-
ble one spark of humanity in your souls,
You heeded not his dying voice, but by
one more fatal shot ushered his unpre-
P soul into eternity. But, notwith-
standing you hearkened not tv the cries for
pgﬂ uttered by your poor bleeding victim,
still you may yet hope that the Great Ruler

of the Universe will shave mercy on your

dying souls, if with prayer and true repent- |

ance you even now approach the Throne of
Grace. I exhort you, then, as dying nen,
to endeavor to prepare yourselves to meet
your God and earnestly seek for that benign
mercy which can alone mitigate your great

erime and meliorate your sad doom. I be-

seech vou as men standing on the verge nfl

the grave, with but a narrow span between

time and eternity, that you devote every

moment of the few days now left you on |

earth to earnest preparation to meet Him
who alone can temper eternal justice with
infinite mercy. Hear now the sentence of
the law.

It is ordered and adjudged by the Court
that you Thomas Brannigan and you Jack

per cent.; but a great many are still in
the faith, It is a matter of wonder
sometimes what has become of those
who have bowed in obedience to the
gospel. They are scattered all over the
country. I doubt whether you can
find a county or even a city on the
continent of North America that does
not contain apostate ‘‘Mormons.”
California and Oregon were started and
built up by apostate ‘‘Mormons.”” What
is now called’ Washington Territo

received a percentage from this chure

in its early settlement and development.
St. Leuis was partly built u;l:) by t:&oa-
tate “Mormons,’’ and it is still sus ed
by them; and in the whole western
country foundations have been laid for
settlements by the ‘‘Mormons’ and
those who have left the church.
The “Mormons’’ started the first print-
ing press west of the Mississippi river,
with the exception of one at the seat of
government in the State of Missouri.
The first wheat sown in the western
country was sown by the ‘‘Mormons;”’

Lavelle and youn_ Charles Howard, having
been convicted by a jury of your country
of the erime of murder in the first degree

be taken hence by the Territorial Marshal
to some safe and secure place amd there
kept in soli confinement until Monday
the 26th day of July, A.D. 1869, and that on
that day between the hours of 9 a.m, and 4
.m. you be taken by the Territorial Mar-
shal to some suitable place and there exe-
cuted by being shot until you are dead, and
may God have mercy on your souls.

they planted the first fruit trees, built
the first mills, taught the first schools
and made the first improvements, with
very few exceptions. And on the Paci-
fic slope who first brought civilization?
I mean true civilization, not that we
see following the railroad. Why, the
“Mormons.” Who brought the first
library? The Latter-day Saints. Who
made the first bricks, built the first
houses and started the first city? The
Latter-day Saints. It is marvellous but
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as numerous other authorities. K The fifth | their examination,and after a full and care-
section of the thirty-fifth chapter of g: ful consideration of the whole subject is |
statutes of Utah, sixty-nine, provides | sonvinced that no error has been committed

‘““That when a District Court is to be held, a | which has done injustice to the defendants
Grand Jury of twenty-four persons shall | o for which the judgment should be ar-
be summoned at 1 thirty days before | yested |
the commencement of the term.”  The| The

it is true. We have been the pioneers
from the Mississippi to the Pacific
ocean,

Do you think the devil will give us
one inch of ground that we do not gain
and retain by our own power, or rather

‘mo jon in arrestof judgment is there-

eleventh section of the |
yrovides ~ that after the Grand Jury
ave been

mmnnabd.wurn,'ﬂw. tieey, or | stand up, whereupon
any twelve of them, may, upon wﬁat iae'mn nounced the following

to them good and sufficient evidence, find
an indietment. ~This statute, while it
provides for the summoning of twenty-four
persnna{)dnau not require that number to be
sworn, but does provide that twelve may

find an indictment. In the examination of |

this question the Court has had occa-
sion to examine the statutes of many
different States, in which similar provisions
are found, Insome of the States the law
requires that not less than sixteen jurors
shall be sworn; but there is nosuch require-
meut in our statute. We have, therefore,
to seek some rule, outside of the statute,
e<tablished by acknowledged authority, by

|

same statute | fore overraled.

" The three prisoners were then ordered to
Judge Wilson pro-

SENTENCE,

Having disposed of the legal questions
involved in your case it now becomes the
painful duty of the Court to pronounce
upon you sentence of the law.,

We will now look to the Bishops to
collect the means in theirseveral wards
for gathering the Saints; and, when it
shall be collected, they must forward it
to my office. 1 feel disposed to say to
the Latter-daySaints and to all people,
that as far as we have collected means

Have you | to bring home the Saints from the Old

or either of you anything to say whyit| World to the land of Zion, we have

should not now be pronounced? (Each of
the prisoners having made a brief state-
ment, Judge Wilson proceeded.)

You were indicted by a grand j of
your countrymen for the murder of one
Calvin F. Russell, ucf»o. :
have been tried and found guilty by an
impartial jury. In view of the enormity

n which eharge you |

never yet suffered any man to use one
dollar of it, or to divert it in the least
from the purpose for which it was in-
tended. There is a large amount due
the Perpetual Emigrating Fund Com-

y; how much I do not know. The
ast report I had there were between

by the strength which God bestows u
on us? No, notan inch; neither will the
inhabitants of the earth if they can help
it. Would they let us live any more
| than they did in Missouri or Illinois if
they had the power to remove us? I
think not. Baut the Lord Almighty is
a bulwark around this people, and will
be as long as they trust in Him, Were
it not for the fortressesof the Almighty,
we should have been driven from our
homes long before this. What will the
world do for us? What will our Gov-
ernment do for us? Why, after settling
this country for twenty years, they have
at last deigned to extend to Utah the
benefit of the land laws,—pre-emption

rights, homestead advantages, Whom
have they sent here as our officers. As
a general thing, such men as Drake
aug his associates. How did they love
the “Mormons?” Theymake me think
of a man named Bell in the eastern
country, who used to say if he did not
love & man he would damn him, and
would damn the man that would not
walk ten miles over hetchell teeth to

nine and ten hundred thousand dollars
due to this Fund, from parties who had
been emigrated i)y it; but how much
there is now I do not know. When
the brethren and sisters put anything
into that Fund, no matter how much
or how little, they may put it down for
a fact in their own minds, that this
money is never diverted from the chan-

of the crime charged against you, the Court
[would have been gratified if the faets eli-
cited on vour trial had warranted a differ-
ent conclusion; but I am compelled to say
that the evidence was clear, convineing and
conclusive—showing the murder to have |
been cold, deliberate and premeditated,
withont one mitigating circumstance in
your favor,and, in the uginiﬂn of the Court,
fully warranted the verdiet of the jury.

which to be.governed in the empanneling of
a grand jury, It is contended by counsel
for defendants, that twenty-four grand ju-
rors must be empanneled and sworn, and
that a less number is not a legal jury. If
such be the literal reading or true construc-
tion of this statute, it is manifest that it
would defeat the object of ithe statute
itself, no provision haying been made for
drawing talesmen from the bystanders. In

case of the absence of any oneof the twenty-
four summoned we would be compelled to
dismiss those who did appear and thus de-
prive the Court of a grand jury and in effect

do away with all eriminal procedure in
the courts, The Court is not prepared to
extablish so dangerous a rule, but prefers to

adopt one more in consonance Wwith reason
and thus upheld, rathér than nullify, the
elear intention of the legislature, viz: that,
notwithstanding the statute requires twen-

ty-four persons to be summoned, no more |

The Court feels that you have had an im-
partial trial. You were defended by the
‘ablest and most diligent attorneys at the
bar, by whom your rights were well guard-
ed,and every point and question that could
possibly avail you, preserved. The Court
and jury gave you the benefit of every pos-
sible doubt and after a fair and careful
hearing before a patient, honest and hu-
mane jury you have been pronounced
guilty of murder in the first degree, the
punishment for which the law declares to

nel for which it is intended. Itisspent
to bring the people here; but after their
arrival many of them neglect to pay it
back, although we gather some little
means; but had it not been for dona-
tions, the gathering of the poor from
the pations would have stopped years
ago. We attend to this busioess, buy
and keep the books, and all who are en-
gaged in doing this business are sustain-
ed without - infringing

damn him. It was so with this man
Drake; he would damn the ‘““Mormons”
and he would damn the man who would
not get up at midnight and walk bare-
footed ten miles over hetchell teeth to
damn them. I think hereafter that we
will take such men up gently and carry
them out of the Territory, and tell them
not to come back again, But we have

upon this!

gentlemen here as officers, men whom



