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an essential element of the offense
which was proved on both trials
and so we say that this case is dis-
tinguishabletin ui from the morey caseantand the latterlatterly isls no authority for
what has been done here

this court has settled the ques-
tion of jurisdiction in such a case as
this by its decisions in the snow
case U S and in the lange
case 18 wall every objection
urged here was brought forward in
those cases and fully arseeansweredred by
the court in the snow case which
is identical in principle with this at
page thedothe courtuit says

it is contended for the united
states that as the court which tried
the indictments had jurisdiction
over the offenses charged in them
it had jurisdiction to determine the
questions raised by the demurrers toD
the oral pleas in bar in the cases
secondly and thirdly tried that it
tried those questions thatthai those
questions are the same which are
raised in the present proceeding
that they cannot be reviewedreview ed on
habeas corpus bybv any court and
that they could only be reexaminedexaminedre
here on a writ of error if one were
authorized for these propositions
the case of ex parte BigebigelowJow
U S is cited but
we are of opinion that the decision
in that case does not apply to the
present one other con-
siderationsside rations bring it within ahe prin-
ciples of such cases as ex parte
milligan 4 wall ex partejtb
lange 18 wall ex par elii
son US 111 1

much of the argument of counsel
on this point was based upon the
assumption of a case where the issue
on a plea of former conviction had
been submitted to a juryabury and passed
upon by them I1 submit that the
rule in such a casecam could not aapplyPPI
here because in that case theahe egevi-
dence would have gone to the jury
and the record fallingfailing to disclose it
here the verdict that the offeroffenseswes
were not theth same would be conclu-
sive upon this court but that is not
our case here the record plea of for-
mer conviction discloses all the facts
which jogo to determine whether the
transtransactionaution constituted one offense
or more the questquestionloil decided by
the trial judge was a question of
law and not one of fact because the
facts were all admitted by the dode

and the court only had to
determine whether the facts stated
were sufficient in law to show that
there was but one offense here
the record discloses the fact that
there being but one offenseofiense the trial
court had exhausted its jurisdiction
before the second judgment was
rendered while the record in such
abasea case asaa counsel ausupposesposes would
not show that fact meinherein liesiles the
distinction which your honors have
drawn between the province of the
writ of error and the writ of habeas
corpus the record in this casecam es-
tablishestab lishes the jurisdiction of this
court beyond question

the case 44 tex app
cited by opposing counsel is

not in point because in that case
there had been no conviction on the
second trial and no punishment im-
posed the case was still pending
I1inn the trial court and of course the

proper remedy as the supreme
court said was by special plea olof
autrefois acquit to be interposed isin
the trial court and not habeas cor-
pus from the court of appeals

the whole policy of the law is
against the multiplication of of-
fenses and the infliction of cumula-
tive punishment in the language
of the supreme court of north
carolina this notion of rendering
crimes like matter infinitely divisi-
ble is repugnantreorauant to the spirit andan d
policy of the law and ought not to
be countenanced this court has
forcibly condemned that mode of
procedure in snows case U S
page where an attempt was
made to divide continuous cohabi-
tation and prosecute different parts
of it as separate and distinct offen

mieses this court said
the division of the two yearsjears

and eleven months is wholly arbi-
trary on the same principle there
might have been an indictment
covering each of the thirty five
months with imprisonment for
seventeen years and a half and fines
amounting to or even an in-
dictment covering every week with
imprisonment for seventy five
years and fines amounting to 44

and so80 on ad infinitum for
smaller periods of time it Isie to
prevent such upan application of penal
laws that taethe rule has obtained that
a continuing offense of the charac-
ter of the one in this case can be
committed but once for the pur-
posesses of indictment or prosecution
prior to the time the prosecution is
instituted

sometimes the result ofa rule is the
best test as to whether or not jtit Jsis a
sound rule applyingapply ing the same il-
lustrationslust rations to this case that your hon-
ors applied to the snow case and if
the rule is not as we claim a vast
number of prosecutions might be
instituted and maintmaintainedalbed upon
proof of facts and presumptions aris-
ing for intercourse oo00oc-
curringcurri during one continuousconti co-
habitation of three years the penal-
ties for which would aggregate hun-
dreds of years of imprisonment

this must be so because if a sep-
arate indictment can be sustained
for one act of sexual intercourse oc
cushing during such a continuous

a hundhundred prosecutions
could be sustained if there were that
many acts of intercourse occurring
during the cohabitation certainly
the court of last resort in a free
country will hesitate to so construe
a highly penal statute as to render
possible such appalling conse-
quencesquences

but there are some matters which
are so much a part of the history of
affairs in utah that I1 hope I1 may
without impropriety allude to them
here the present condition of af-
fairs there warrants the assumption
that unless some system of multi-
plyingbelying offensesoffen seb prevails such as is
hereere attempted prosecutions for this
class of offenseslensesof will soon cease and
the vexed question be settled

the jury law in force in utah
practicallycally excludes all mormonscormons
from serving as grand or trial jurors
in this class of cases and as a rule
jurors are selected by the united
states marshal on open venire how

far under such circumstances tah
statute will be made an instrument
of oppression if you sanction
what has been done in thle
case I1 will not pretendletend to
say nor will I1 say that ftit was to de-
lay or prevent this settlement that
the mode of procedure waswab adopted
which we are opposing in this case
but I1 do say that such must neces-
sarily be ititsa effect everything
that tends to magnify the imbor
tance of these offenses and the ex-
tent of these practices and every
meinsmeems that are employed in chii
suppression which bear upon their
face any semblance of disregard for
the personal rights of the accusedaccusedr
only tend to delay instead of has-
ten the consummation so devoutly
to be wished

the experience of ages has dde-
monstratedrated that fair impartial
and humane methods axeare always
more effectual in producing obedi-
ence to the law than arbitrary op-
pressive

p
and cruel means while

the one course induces respect for
the law and consequent obedienceobed iencO
to it the other engenders an 0oppo-
site

pap
feeling and is apt to bresat 1

every possible evasion of the law
my excuse for having ventured

these observations upon a most deli-
cate point mesiles in the fact that this
case is but one of many like cased
that are now pending in the courtscourto
of utah if your honors hold that
what has been done here has the
warrant of legal authority the
strong temptation and stimulating
effect of liberal fees and other con-
siderationsside rations will I1 fear induce the
bringing of a vast multitude of such
prosecutions and while individual
defendadefendantsints are being crushed by the
weight of legal penalties the whole
people will be made to suffer be-
cause of the exaggerations thus given
to the actual ottenseoffense committed in
their midst I1

in taking leave of this case I1 cancall
conceive orof no more sublime senti-
ment or fitting words to utter than
those pronounced in one of the
grandest decisions that ever eman-
ated from the judicial bench in
the lange case this courtcoup saidmid 1I
there is anything settled in tha
jurisprudence of england and
america it is that no manan can be
twice lawfully punished for the
same offoffenseeDse there is no
more sacred duty of a court than
in a case properly before it to main-
tain unimpaired those securities for
the personal rights of the individu-
ala which have received wfaI1

J
ages the sanction of the jurist
and the statesman and in such
cases no narrow or illiberal
construction should be gia
to the words of the fundamental
law in which they are embodied
and when your honors apply this
rule to the case at bar I1 feel sure
that you will be able to add asaa inila
the easecase from which I1 quote that

without straining either the con-
stitutionution of the united states or

the well settled principles bf thbe0
common law you have comea to
the conclusion that the sentence ofoi
the court under which the petition-
er is held a prisoner waswal pro-
nounced without authority and he
shoshoulduld therefore be discharged 1


