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ther ¢lass. 1t makes no material dif-
{ference whether the wrong be per};e-
trated by filling & man's pockets with
filth or for¢ing him to tuke it toto his
aystem in tiner particles by compelling
him to breatheit,

It isall very well to theorize on the
‘gubject, but before any actual steps
are taken the mattler shonld be sub-
jected to experiment. Until there hus
been some practical demonstration io
relation to depositing and tinal dispo-
ghion of sewage from this city, sewer®
uge must be held in abeyawee, Some
buve thonght that the best plan would
be for the corporation to purchase
a plece of land of sotficlent
proportions and sultable location for
the reception of sthe 11i1rmmct, use
ashes an(})dry earth for the absorption
of the liquid {portion and the produc-

tion of at least partial deodorization.’

The finsl work would be to cartit
away to some proper place to be found
10 the sorrounding moentains. Thoere
is a degree of feasibility about this
proposition. Apyway it could be ex-
perimented upou.

W hen sewerage is introdnced 1ntoSalt
Lake (City it will necessarily have to
be by plecemeal. In consegnence; its
benelits would be limited to the lo-
calities where it might be established.
This beiog the case the matter o# mect-
ing the outlay involved would not nec-
easarily have to be & public burden
It i3 & matter that coald very properly
be provided for by local taxation, the
bonetits derived being strictly concen-
trated and special. The fact that a
system of sewecrage for the city as u
whole cannot be consistently thonght
of for a long time to come glves
great potency to the theory of local li-
abiiity for the expenditure involved in
its wtroduction and gradual spread.

Io the meantime there should be no
slde or private privileges by which one
person or party can anndisturbedly
commit a sewage nuisance npon his
peighbors.
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GETTING TIRESOME.

It begius to look as if things judiclal in
New York were not only inadequate
but undignitied. A serious matter is
stretched ount, sometimes, until the
serious phase of it is worn off by con-
gtant atrrition and the honmorous, if
not the farcical element begins to hold
gway. Thatis the way things appear
to be ghaping in the alleged trial of
Jacob Sharp, in that city. ‘Che third
week of the sitting 18 concluded and
ten weary men occupy the jury box,
hoping doubtless for relief oy means
of reinforcements or a discbarge;
talesmen are comstantly brought
jin bunt, throuch the ‘‘fixers” or ihe¢
newspapers, lave a precoaceived
opinion and are excused, or if they do
ron the guuntlet successfuily, & per-
emptory challenge segtties the matier
for them. This has been going on for
80 lo_ngﬁt time that dignity bas become
a strained quality,and the lmpulse
whick sometimés causes u flash of
merriment in the presence of sorrow
and aftliction long drawn ont, comes to
the rescue of frail hnman nature in
the courts. Judge Barrett must Bave
felt in some such mocd yesterday when
h¢ announced that be would have four
or five thonsand names called go 4 jn
night be got (he may huve reﬂccaeg
before his time of oflice explred. Just
think of it: Over 2,600 men havejbeen
drawn so far; all of these have been
excused except 61¢ who did not an-
swer aud buve jbeen flned $100 each,
461,000 al] toid, and the ten whe are
now in the box and can't be got rid of
except by a reasonable excuse or a
percmptory challenge—ail this bother,
delay and expense brought about be-
caunse the sccused is richer] than his
nelghbors! Atihls rate of things how
Jdoug will itebe before the crime is
mede to fit the plutocratic rank of the
defendant in_ an iuverse ratio as|to
magnitude? It might as well be recog-
nized directly as for a system to pre-
vall by meansof which the seal of si-
lence or of justice long deferred is
stamped npoen the ualawiul doings of
the man of nieans.

There i, however, a probability of
the impediment at prescat prevalling
being removed within & few days, as
each side of the case has bnt twenty
peremptory challenges, and these are
nearly .exbausted. ‘When they are
goue, those who pass for canse
gass for good, and the jury will

e sworn to try the case. Then
begin delays of janother nature which
lawyers only know of inadvance. These
will be various, but largely partaking
of dllatory motions and objections, the
arguments on which can be drawa out
a8 leng as those making ‘them can
think of anything to say and are able
to say it. And thus it will go alopg
for no one knows how long—money
dotng it all.

wharp's principal object in delaylnz
the completion of the panel, gext to
the hope of getting one or two stauach
friends on it, ie to keep ont of the
‘T'ombs jail, for a8 soon as thc {ury is
sworn, his bopdsmen are no losger
held respensible for his appearance,
the oflicerstaking him in charge then,

i of——— -

NO RADICAL CHANGES
WANTED,

IN a short tlme the Territorlal School
Convention will be held in this city.
Among the consplcuous {questions
that will come before that body for
dlscusslon wlli be the subject of text
books for the district schools,
The members of the convention will

L1

be men wha ought to be and doubtless
are more or less thbrongbly eonver-
sant with the wishes and elrcumstances
of the people af large. In dellberat-
iog upoan purely edncational iuterests
financial consideratidns should not be
lost: sight of. This 1s an jmperative
necessity,and cannotbe geparated from
the question From this standpolnt we
hold that sny radical change in the

matter of text books would not con-
doceto the educational interest of the
community, for the simple reason that
it wonld work & financial bardsiup.

Any indicatlens of creating ont of a
Teachers' Convention a bobpauza for

publishers and ® other interested
parties; messures  which  tend
to reach down jinto the pockets

of the people and make an un-
necessary,drain upon their hard-earned
resources, should be met with sturdy
gud energetic resistance, In thls
matter due regard should and muss be
paid tothe wishes and necessities of
the people. Xf their teelings apnd de-
sires are consulted we bave no heslta-
tion In saying that sweeplnz changes
of the kind in question wlll not pre-
vail, To a man of large family and
limited means & change Of uny con-
siderable extent in the line of sup-
planting the books In present use by
new ones is a gennine bardship and
stands in the way of his affording to
bis children as thorongh a common
schpol education as he would desire.
In this way these alterations are op-
posed to thefreeflow of the educational
Btream in place of Increasing its vol-
ume and adding momentum to the
speed of its current.

If apy changes are made at all they
should be limited in number, and the
spceial reasons ancheneral urzency for
making them skould be so potent as to
place them beyend question,

We do not thus spcak in advance
becanse of any strong anticipations of

pwe esteem to he the pennine desire
and need of the people, bnt consider it
timely (to urge interested parties to
consider the subject beforehand, that
they may be prepared to meet any pos-
sible contingency that might - arise
during the sitting of the convention.

il —

AGAINST THE BONDSMEN.

'I‘h‘e Suit agalpmst H. 8. Eldredge
and ¥. Armstrong.

In the Territorial Supreme Court on
June $th, Judge Boreman dellvered
the opinion of thecourt tn the suit for
$10,000, on the last boud given for the
appearance of Presldent Geo. Q. Can-
non, a3 follows:

The princlpal facts in the cage are
the pame 88 in case No, 6,599 hereto-
fore decided at the last January term,
except as to the time of the ulleged no-
lawfnl cohabitation, and except that
ln this case, two prosecntions, instend
of one, are pleaded.

The two prosecutions thus pleaded
in defense in this action are the indict-
ment of the 24th of Murch, 1885, and
the prosecution in which the under-
taking sued on in case No. 6,699 was
viven. Both of those cases, as jn the
present one,were for unlawial cehabi-
tation.

1t is contended that unlawfel cohabi-
tstion is one continuous offense, and
that it cannot be divided lutotwo or
more ofeunses, and that the present
prosecution is not the ome on which
the accused conld have been held. It
will be proper lor us, therefore, first
t0 examine whether the prosecution in
which the undertaking hereinsued on
was given, could or conld not nave
been the proper one.

The Supreme Court of the United
States baa lately decided in the'case
of ex parte v8, Lorenzo Snow, not yet
reported, that nnlawful cohabitation
s a continuous offense, yet that an in-
dictment for that erime Would not

same offense committed at a tlme sub-
sequent fo the finding of soch Indict-
ment. The eohabitation in the pres-
entcase is alteged to have been com-
mitted at 2 time subseguent to the
indlctment of the 24th of Marcb, 1885,
and 48 a consequnence that indictment
wonld be no bar to the prosecntion,on
which the undertaking herein sued on
was glven, and capnot be pleaded as a
defense in this action.

With the indictment of the 24tk of

March, 1885, elimipated from the case
hefore us, there remains for our con-
sideration the question whether the
other srasecutlon. the one on which
the undertaking sned on in c¢use No.
6,599 was glven, 18 a bar to the present
action,
The complnint for the arrest of the
accnsed In that case,ond the comleim‘.
in the present one, were tlled biefore
the Commissloner on the same day,
but the one represented by case No.
6,590, was prior in ¢ime.

-The warrants were issned o.n the
same day; the -accnsed was br ought
belore the Commissioner on the same
duy on both warrants, and the wunder-
takings in both cases were on the same

day.

'fne appellants, the soreties om the
nndertakiag herein sned on, claim that
if they had surrendered the ace:nsetl,or
if he had jappeared at the tjme ap-
pointed, he would have been entitled
to his immediate discharge fr¢ m cas-
tody; that slnce the institntio n of this
action, the Supreme Ceurt of the
United States having|decided tt at there
conld be but one prosecution . lor this
offense, therefore the holding of the
accused on the charge in this ¢i 13 waa

unlawiul and void, and hence “.hat the

a0 attempt to gct in the face of what]

preclude another prosecution for the )

holding of the sureties on the under-l
taking is unlawiul and void.

Thbe Supreme Court of the United
States did ot decide that there could
be bnt one prosecution instituted, nor
conld that idea have been intended to
be conveyed. It would have heencon-
trury to the settled doctrine.

It is not infrequent that & second or
even & third indietment is found for
the same offerse, but on one alone §s
the party tried, aud the others are dis-
missed. In all such cases there can be
but ene Judzment, of elther conviction
or acquittal; and an% such fudgment
can bu pleaded iu bhar of aoy other

rosecntion tor the sume offense. Bot

ere the accused nad not been con-
victed or acquitted on the charge
pleaded at bar, uor on any other
charge for the effense of nnlawinl co-
babitatioa. The defense set up b
the snreties isone that the accuse
bimself could not have avalled him-
self of, in his defense on the charge
npon which this case i3 based, much
lesa then, it would seem,could his sur-
eties do so.

The doctrine of the Supreme Court
of the United States, as set forth in the
case of ex parte Lorenzo Snow, above
referred to when apglled to this case,
is that for the time between the flnd-
ings of the indictment of the 2ith of
Murch, 1885, and the date of the com-
plaints before the commssloner, to
wit, the 16th day of ¥ebruary, 1836
there could be but one conviction; &u
not that the pendency of one indijct-
ment or prosecution was a defense toa
trial, or conviction upoa another for
the same offense. It1s & well settled
rule of law that the pendency of one
Indictment i3 no bar to thetrial or con-
viction on a second or subgeqnent in-
dictment for the same offense. 1 Chit~
ty's Crim. Law, 447. Com. va. Murray.

11 Cush., 472.  Wharton's Crim. PI.,
d72. United States vs. Herbert, b
Cranch., C.Cr.,87. Kalloch vs. Sau-

erior Court, 66 Cal., 286. |1 Archbold’s
com, Pleadings, 110-111.

The pendency of the former prose-
eution, that represented by case No.
8,509, would not, preclude the prosecu-
tior in  this case. Had the forraer
presecntion been carried forward to
trial and judgment, it eounld have been
pleaded at the bar of the actiog in
which the undertaking herein sned oo
was glven, and also of this action. Iint
as the accused did not aré:ear, and was
sorrendered, there could be no $rial
or judgment. Oue prosecution for
the time snbsequent to the fadictroent
af March 24th 1885, as we have :een,
was proper and legal, The prosiecn-
tion In which the nndertaking sued on
was given, was subseqnent to that 1n-
dictment. Its being subseqnent would
not, therefore, it s¢ems, render: it in-
valid or fllegal. It might be Iegal.
The ger_ldency of the former prosecu=
tion being no defence to this action,
we are ot ina position to say thet the
present action 1is lllegal o un-
authorized. If the accused could
bove been prosecnted to judg ment, the
bond to require him to appes.r was not
invalid. Had the nccused aippeared at
the time appointed for the trial, he
conld not have interposed any legal
objection to proceeding to Lxial in the
case in which the undertaking herein
sved on was given; unor could his
sureties have made any such objectlon.
Besldes, had he appearecl then a pew
indictment might have beun presented
azainst him, covering the whole time
subsequent to the Indictmpent of the
24th of March, 1883, and by the under-
taking herein sued on, he was bound
to answer to it. He wonld not have
been entitled ut least 5o be discharged
ex. debito juaticie nt that time. The ac-
cused should have eppeared at the
time and his surety should have seen
that he thus complied with the re-,
quirements of the undertaking. ‘Chey
were to some extent his jailors

not set up the repeal of the statute.* |States, from the judgment therein.

(Authoritiés).

In Pennsylvania it is held that in an
action ou & recognizance, which origi-
nated before » justice of the peace, the
validity of it caanot be questioned
either by proof that it was illegally
taken orthat it was fraudulently taken.
{Citation of authoritles).

It New York it is held that sureties
on &n undertaking of bail, in an action
apainst them after breach, capnot
question the lability of the prineipal
to arrest or imprisonment; that they
caonot defend upon the ground of the
iltegality of the arrest; tbhey should
have moved for exoneration at the
pr‘?'pertime. {Anthorities.)

arions other States hold the same
doctrine. The Sugreme Court of Lhe
Unlted States has held in the case of
Beers vs. Haughton, ¢ Pet. 820, thut
where the accused would have been
entitled to bis imMmediate discharge if
he had been surrendered atthe ap-
pointed time, the sureties could plead
that fact jn the bar, and thereon be
discharged trom their recognizaace.

Since the decision of the Supreme
Court of the United States, the Circull
Court of the United States {5 circuft)
Judge Field presiding, held that whilst
the accused was testing the validity of
the indictment on the ground that it
stated no offense, he might be admit-
ted to bail, and i he were m recog-
nizange which he wonld give Would be
vaild and bindinf, although the indict-
meut jiseif should subgeqnently be ad-
judged to be void, as charglng no of-
1ense. {Authority).

The Circult Court in the case last
named, said that **the authority of the
courtto pass upon the validity of the
action of the grand jury, and over the
defendant whilst this validity is under
conslderation, is not an nsurped au-
thority, but is an authority essential
to the exercise of the genera! jurisdic-
tion with which the court is clothed
over all offenses cognizable nnder the
Jawa of the Unlted States.” If the
doctrine coniended for by the appel-
lants is correct, then to uge the %n—

nage of Jodyge Field agaip, in the
ast named case, '*if the conrt shounld
refuse to look iuto the jndictment and

would be justly sensyrible lor neg-
lect of doty; but if the-®onrt detained
the detendunt in custody whilst con-
sidering its validity, the judges wounld
be liable toan actlon for false Im-
risonment if their ultimate declsion
Ee_ that the indictment wase void.
At the time that the accused in the
case before us was reqoired to appear,
the question was under consideration
in thc courts, although not in this
case, whether unlawinl cohakitation
was a continnous offense or whether
it could be segrexzated Into two
or more offenses, aud it hdd not
then been bheld thag It was one
offense only. In this case the polot
had not even been raised, nor was 1t
ever raised by the accused at any time
nor by the suretles themselves untl
this action on the undertaking was in-
gtituted. The principal might bave
rmsed the question at the time of glv-
ing the bail, but he made no soch ob-
jection then, ner did he make any such
ohjection upon the trial, not naving
appeared for trial. The denial of his
liability to arrest was a privilege
which pelonged te him to be made at
the proper time, and jt did not belosg
to his sureties after the time had ex-
pirad for an application for exonera-
tion for the sureties and after the bail
had become fixed. (Authorities)—In
the case of Beers vs. Haughton, above
rcferred to, there was no ques-
tion pending as to the validity
of the charge or of the arrest; there
was no question of doubt to be settled,
bot the uccused's right to a discharge
from custody was absolute, clear and
nogualified. Ilad there been any Snch

and conld bave arrested and restrained | uhsettled question, ng in the present

him to the extent uecessary to
}i‘mduce bim at the agpointed time.
ney failed to do their duty in not hav-
ing him there, and he falled to appear
of his own will, and the undertsking
was duly forfelted. They did not <deny
then that he was llable to arrest, nor
did he deny it. B wonld seem that
they are now estopped from deaying
that he wasg liable to arrest npon the
charge, to answer which the undertak-
inz herein sned on was given, 2 L.D.
Raymond, 1535. 8 Tend. 481.

It was not for the accuscd ner for his
surcties to judge of the propriety or
necessity of his attendance at the time,
when It was the obvieus policy of the
law to refer that question to the court
whither bc was required torepair, 1f,
to nse the langusge of the snpreme
court of New Jersey, be had apypeared,
znd there had been nothing angainst
him, it might have been sufficient cansge
for the court to have discharged his
recognizance and given him leave to
«depart, but was not In itgelf such leave
or «discharge.

A recognizance in gmeneral binds to
three particulars—First, to appear to
answer either to 4 specltied charge or
t0 anch matters a8 may be objected;
second, to stand to and abide the judg-
ment of thecourt; and third, not to
depart withont the leave of the court,
and each of these particnlars s dis-
tinct and isdepeedent. The party is
not to depart until discharged, al-
though no indictment should be found
agoinst him by the zrand jurfv althougb
he be tried and a verdict of acqnittal
rendered. (Citatloh of suthorities.)
The same doctrine is Jaid down by the
Supreme Conrt of Muine, which says
that *‘the rijzht to enferee a recep-
nizance in 4¢ way depends upon the

uestion of“the guilt or Innocence of
the accnsed, and thatut}nestion can only
be determined by trial npon the com-

cuse, it 18 manifest, that the court
would have held that the accnsed was
not, entitled to his lmmediate dis-
charge had he been surrendered or
bad he appeared at the proper time,
The doctrine of Beers va, Haughton
is grounded upon the idea that the
gurrender of the accused wonld bave
been an idle ccremony, because he
would have been immediately re-
leased from custody, and the bail
could plead tiat, as mnch us they
conldhavelljleaded the death of the
accused. nncan va. Darst, I How.
308. Butthe death of the principsa
could not have been pleaded after the
bail was fixed, Davidson vs, Tayler,
12 Wheat, 504, and others. s

S0 we do not see that the docirine of
Beers v3. Hanghton is at all applicable
10 the case at bar, for nothing whatever
appents in thls case to show that the
accused wonld have been entitled to
his immediate discharge Iif he had ap-
peared or been surrendered:. O the
c¢ontrary, he could have been held and
tried wpon the charge to answer which
the nndertaking herein sued on was
given.

There can be no doubt of this fact.
The only ground that could have been
urged against his belng 80 held and
tried, wonld have been that he had nl-
ready been tried and convicted, or zc-
guitted, upon another charge {0r the
same offense, If snch had been the fact,
then ot course it conld not have bheew
pleaded or urged. There Is thereforeno
ground nor reason for saylng that the
undertaking herein sued on 18 a nollity,
The charge belng valld, the undertak-
ing Lo apswer thereto is valid. The
action upon the other undertaking, the
one sued on in case No. 6,099, above
referred to, has gona to Judgment, but
such judgment was not pald nor other-
wise discharged, nor pleaded in de-
{ense to this action, but that casejs
stit} contested and pending on appeal

glamt." that, '‘the defendant was
gund to appcar,’ etc., and "'he can-

to the Bupreme Court of the United

to pass ypon its valldity the judges-

With the present case in jndgment
hen, two jndgments will existagainst
the bail ot the accnsed, on two sepsa-
rate charges for the suinme offense. 1t
is an anomolons situation, but one of
the accused's and his soreties’ own
making; for this double responsibility
could have been uvoided by tho
accused  huving  beer produced
in court at the oppolinted time.
Trlal and judgwment npon one of
the charges or iodictwents would
thus bhave been rebashed, the accnsed
thend could not have been called to trial
ppon the other, and the undertaking
on the charge not tried wounld never
have been forfeited and the snreties
thereon could never have been held
linbte. Jt §s not the province of the
accnsed vor of his sureties to decide
upon which charge he should have
been prosecuted or held to answer.
That was a matter for the goverument
to decide. As a consequence, neither
the accused nor his sureties can ques-
tion the validity of either undertaking,
for his appearance at the appointed
time, The other question ariglpg in
the case, arose 1o 5 case beétween
the ‘same parties, decided at the
last Junuary term of this court, and
for our views thereon we refer to the
opinion illed in that case. We see n0
reason for holdlng the uadertaking
herein sned on to be invalid; nor do
we sce any error of law in the case,
The jndgment of the district court 1s
therefore afirmed. Zane, C.J., con-
curs, Henderson, A. J., concurs.

If the suretles conld plead exonera-
tion from an nodertaking by reason of
thejextatence of the other, it is possible
that tt might have been done iu case |
No. 65,699, where It might have been
said, if said at all, that the second ar-
rest for the same offepse should® re~
lease tbe sureties on the Hirsi under-
taking (anthorities) but of this we ex-
press no opinion. The gunestion was
not ralsed on the former case; {tcer-
tainly cunnot be raised inthe presen
odfe. -

Notlceof an appeal] was given, and
the two suits, each for $10,000, will be
carried to the Supreme Court of the
Upited States. b

Lightuing’s Work.

On Friday nlzht, Jupe 10th, [three
men were struck by lightning at a
smelter near Botte, Montana., Their
names were Fraok Lasby, Jolin McEKay
aud Charlcs Stewart. They had been
engaged at wheeling In the yard and
bhad stepped to tho doorway dorin
the storm, when a bolt struck all
toreg. Physiclans were sent for, and
found that thc men appeared to-
be sensible of all that was golng on
around them, but they were complete-
ly puralyzed, their flesh being insepsi-
ble to the touch. Kfforts were com-
menced toward their restoration,
though in Lasby's case they seewed
doubtfal of success.

AtCorona,Col_ ,about9d p.m. nnThurs-
day, there were heavy clonds away to
the south, bot overhead the sky was
clear and bright, and no prospect of
an lwmediate storm. A yonong man
named Fred. Dunne was out on the
prairie with some others flnishing up
gome work for the nlght when the men
at the mess wagon were startied by a
vivid flast of lightning, which seemed
to hurl a bolt to the carth in
thejr  immediate vicinity. Almost
at the sume jnstant Dunne was
seen to {all from hls heorse, and
4 second later the animal fell to
the gronnd. Ruonning to the spot,
man was found to have been strugk
by the bolt in the top of his head,
making a deep hole as Yurgﬂ a8 g half
dolinr., HIs death waB8 instunfaneons.
The lightning tore ,his cloths into
shreds and scuttered it over the plains,
and nothing was left ou him but his
boots. Colns which were in his pocket
fhad been scatiered around fora con-
siderable distance. Twe of the men
who were about sivty yurds distant
were numbed und dazed by the same
shock, but they rccovered ln afew
minutes,

—— - C—— -

Mining on the Muddy.

A correspondent writing from Over-
ton, Inthe reglon of the Muddy River
io:Nevada, says: *Three hundred tons
of machinery, lumber, etc., are now

{|belog moved from Kingman to or

pnear Gold Bagin, forty miles froin
here, on the Colorado River, for the
reductlon of gold qnartz, an abund- .,
ance of which ixmear by sand easy of
uccess. Gold es are also beinyg de-
veloped about 100 miles from here,in g
sonthwesterly directlon, and a heavy
bod{ of silver and gold besring quartz
hus lately been located within o few
miles of us. So the monotony of the
Muddy is likely te be disturbed."

St. George Temwple
Will close for Ordinance Work on
Friday, Augnet 12th, and will re-open
on Tuesduy, Qctober 18th, 1837.
Joux D. T. MCALLISTKR,
President.
8T. GEQRGE, June Sth, 18587,

Died of Paralysis.

Friday afternoon, Broether Wm.
Garrett, of Bonontlfn), died from a-
stroke of paralysis. The attack, we
noderstand, was quite sudden, He was
agcd GO yeurs. We are requested to
sopounce that tbe funeral will be held
to-morrow {(Sunday) afternoon at 2
o'clock, and that the friends of the
family are invited.

—There will be’ s special sesslon of
the Montana Legislature early in Seps

tember,



