
Tsf E S E B eitelt N E W S r ya a
continued from pagevage so39

bybynnbinnan onnoffofficialiclalleial phononphonographicgraphic reporter
appointed by himself when the su-
preme court of thetho territory met on
the ath of february chief justice mc-
kean presiding the record in the
hawkins caso was not quite ready
because the clerk had not had time to
prepare it16 in the short period that had
passed since judge mckean signed the
billotbill of exceptions whereupon the chiefjustice adjourned the suprememeimel court
until the third monday in june nextnest I1
will not say to prevent the hawkins
caseie being hearlandarTandheheard and reversed by his
associates although I1 understand that
such is the view hawkins takes of it
butbat then hawkins is probably preju-
diced hishla recollections of some of the
proceedings in his case not having in-
creased his confidence in the impartial-
ity of the chief justice letliet me refer
to a few of those proceedings

the act of congress governing the
mode of procedure in criminal cases in
thethotfle courts of the united states gives
to the accused ten peremptory challen-
ges to the jury agalagaiagainstritt two accorded to
the prosecutioncution while the territorial
law governing the mode of procedure
inia criminal cases in the territorialcourts gives to the prosecution and the
accused six challenges each the act ofcongress referred to bars all prosecution
for noncapitalnon capital felonies except forgeries
not instituted within two years from
the date of thetho offense whwhiletearsei the terr-
itorialritorial laws contain no statute of limi-
tationstations the territorial laws provide
that in non thejury which
finds a defendant guilty may prescribeproscribe
the punishment the act of congress
is silent upon this subject and of course
leaves the power of sentence where in
the absence of statutory regulation it
would belong with the judge

As judge mckean had ruled that his
was a VU 8 court the coucounsel for haw-kinskins asked the court to give their cli-
ent the benefit of the ten challenges
allowed by act of congress judgemoreanmckean refused and allowed only the
six permitted under the laws of utah
the defendants counsel requested an
instruction to the jury that the law of
congress protected the defendant for
sets committed two searsyears before the
finding of the indictment judge me
kean refused because the territorial
laws presented no limit for prosecutions
then counsel asked the judge to allow
the jury to nikfik the punishment as
pprescribedresreb by the territorial laws he
refused that also he pursued the prac-
tice of a united states court when the
aryaryury were being selected of a territor-
ial court when the jury were being
peremptorily challenged he pursued
the practice of a territorial court when
the act of congress would have limited
the prosecution of a united states
court again when the jury might un-
der territorial law have been more
lenient in prescribing punishment than
the exigencies of a great burning

mission would warrant
what authorities were cited what

precedents involved what chain of
reasoning offered to sustain these judi-
cial usurpations none the section
of the statute of utah under which
hawkins wabwas indicted and hisbis wife
permitted to testify against him both
before the grand and petit jury reads
as follows

no prosecution for adultery can be
commenced but on the complaint of the
husband or wife

the statutes of but few states make
adultery a felony and adjudicated cases
upon such statutes are rare in min-
nesota however the statute on this
subject is precisely the same as that of
utah and the jae court of min-
nesotanebnes in a cise strikingly analogous
to the hawkins case in the case of
state vs armstrong reported in the
ath volume of minnesota supreme
court reports sotset aside a similar con-
viction obtained upon the testimony olof
the wife and in its opinion used the
following language

the act provides that no prosecu-
tion for adultery shall be commenced i

except on the complaint of the husband
or wife common statutes minnesota
711

18 seosec 1 it Isia contended that this
provision authorizesauthorises them to be sworn
is witnesses against each other before
the grand jury in making the cam
plaint we think however that such
was not thetha intention of the legislature
etctc etc we could not etc consistent-
ly with the rules of construction of stat-
utes add another case to those in which
the confidence of the marriage relation
mayimay be violated whilewhilo another reason-
able interpretation wylwyli fully satisfy the
statute we think in limiting the pros-
ecution of the crime of adultery to cases
in which the complaint shall bobe made
by the husband or wife the legislature
only meant to say that it was a crime

which itif the parties mediatelyimmediatelyJin inter-
ested did not iniinjuredared by
ittaif to institute 1 proceedings against the
ofrenderlender tuetild public would not notice it
it does not fonow because the
tion ofa case broceproceedsedseda upon the com-
plaint of a particular personperdon that there-
fore that person mmustiust be the complain-
ing witness the person who moves
the prosecution before the magistrate or
grand jury may not personally know
anything about the facts of the case but
he can nevertheless put the investiga-
tion in motion by entering a complaint
and either producing the witnesses who
can establish the facts or putting the
onnoffofficersleers of the law in the way of doing
so it means that it must be upon the
motion and with the approbation of the
interested party

in the same case the supreme court
of minnesota saysbays upon another point

marriages and deaths in civil actions
involving questions of inheritance the
legitimacy of heirs etc may often be
proven by admissions of the parties in-
scriptionsscript ions upon tomb stone memoran-
da in family bibles and a variety of cir-
cumstancescurnoumstances which are admitted for
convenience and from necessity but
in criminal prosecutions for bigamy or
filiii adultery where the offenseoffence depends
upon the defendant being a married
man or woman the marriage must bsbe
proven in fact and a conviction cannot
be had upon the admissions of the de-
fendantfendant 7 john people vs hum-
phrey

yet on the trial of hawkins judge
mckean permitted the prosecution to
proverove the marriage of hawkins by evi-
dencenence of his admissions to that endeedneeffectact

perhaps I1 weary the convention with
all this but as the necessity for a state
government in utah arises from
the character and conditions of the
courts ofutah I1 have thought bestbeat to
recite some of the history of judicial
proceedings here may know the
grievances of the people and that those
who sustain the course of judge mc-
kean may understand what it is they
endorse perhaps the legal profession
may criticize my action inia reviewing
before a public assemblage the rulings
made at a trial in which I1 parparticipated
as counsel I1 can only reply that the
prosecution in these mormon cases have
constantly appealed to the public for
support they have tried cases on
the streets in the newspapers at public
meetings by petitions and over the tele-
graph wires by means of their leading
adviser the salt likolako abiahmagentent of the As
sociated press and I1 do but follow their
example in presenting the matter to
this convention Let thossthosa who sus-
tain judge mckean by petition and
mass meeting without knowing
whether he is right or wrong take heed
lest the hour arrive when they shall
feel need of courts where the voice of
passion and public clamor cannot enter
and where those rules of law which the
wisdom of ages has prescribed will not
for any social or political exigency be
set aside

thus it will be seen that the four im-
portant provisions of the discarded
cullom bill namely no chance of
jurors except by a U S marshal no
mormon toth serve as jurors the abroga-
tion of the common law rule that a
wife cannot testify for or against her
husband and the newllew doctrine that
marriage in criminal cases can be pro-
ven by admission of the defendant are
all in successful operation that legis-
lation to meet a local difficulty in the
way of enforcing the laws which the
senate of the united states did not
deem it wise or expedient to enact has
been decreed and established by james
B mckean that course of procedure
which chief justice salmonbalmon P chasechasa
tacitly refused to pursue even to meet
a great popular demand for the punish-
ment of jefferson davis the chief jus-
tice of utah has pursued to comply
with a small popular demand for the
punishment of a mormon polygamist
the judge has made those bold innov-
ations upon precedent the contempla-
tion of which compelled the pause of
the lawmakinglaw making power of a great na-
tion who will doubt that whenever
the exigency arises thetho same judge will
overturn another common law rule
and establish another proposition of
the cullom bill by allowing marriage
to bebb proved in prosecutions for poly-
gamy by evidence of general reputa-
tion 2 wh-o will doubt that any ruling
will be made that laIs necessary to carry
out the purposes of this crusade
and what unprejudiced citizen but will
regard with apprehension the exten-
sion of this practice of judicial legis-
lation 2 if it should overreachever reach beyond
utah and be adopted by the judges of
our state and national courts of last

1 resort either a revolution would
I1 be inducedInan cedeed or a people who had lost

their liberties would have occasioneasloncaslon to
remember 31johnohnohm Randolprandolphehs epigram
that the book ofdf judges be-
fore thathe book erringsofOr kingsRings 11

let me now recall bomesome incidents in
the history of the grand jury selected
lunder the patent process to which I1have referred that grand jury found
a number of indictments not for any
alleged violation of the antiantl polygamy
act of congress not for adultery as in
the hawkins case upon the evidenceevid enca of
the wife but upon evi-
dence let usua hope that the somebody
was not merely public rumor they in-
dicted a number of prominent mor
mons for the crime of lewd and labiab
elvious cohabitation 11 the law under
which these indictments were found is
a statute of utah territory and readsreada as
follows

66if any man or woman not being
married to each other lewdly and las-
civiously associate and cohabit toge-
ther act etc every suehbuch person so
offending shallshall habo punished by im-
prisonment not exceeding ten years
etc etc

but one state in the union has a
exactly similar to this the

state of massachusetts antiantl the su-
preme judicial court of that state in
the case of common stealth vs catlinmass reports page 8 decided that

evidence of secret cohabitation cannot
n any degree support an indictment
or this offence

who supposes that the defendants in
anymy of the caise3 of this character now
pending in the third district court
will be proved to have committed any
nubile act of cohabitation and who
loeas not conjecture that a petit jury
selectedlelec ledastedasas the granderand was and in
struttedted as they doubtless will be will
probably find verdicts of guilty upon
evidence of reputed secret cohabita-
tion

let me return once more to the re-
cord history of the third judicial alsdis-
trict court

among the indictments for lasci-
vious cohabitation is one charging that
crime agagainstainuaint Bbrighamaham young and
charging it aas8 hhavingavi ag been committed
with sixteena differentd iflerent personspersona at sixteen
different times and places ranging
over a period of nineteen
years the counsel for the de-
fendant asked the court to quash
this indictment for multifarious or
else compel the district attorney to
elect upon which count he would pro-
ceed let it be observed that there was
nothing in this motion out of the regu-
lar course of proceedings in criminal
cases it was made upon legal grounds
only and supported by legal authori-
ties it waswag nowhere suggested or
argued that lascivious cohabitation
was not a crime a felony under the
laws of utah it was nowhere suggest-
ed or argued that evidence of a polyga-
mous marriage would be offered pror if
offered could be received as a defence of
the accusation the motion to quash
or compel an election was made before
plea and the judge in passing upon
that motion had no right to do any-
thing except to grant or refuse it and
to express an opinion soBO far as to give
his legal reasons for granting or refus-
ing itib

what did he do he went outside of
the record he assumed that the defen-
dant was guilty before trial he firby
denied the motion giving his legal rea-
sons and then he used the fol-
lowing remarkable language

but let the counsel on both sides
and the court also keep constantlyconstantly in
mind the uncommon clicilcharacteraracanac ter of this
case the supreme court of california
hashaswellwellweli saidbald courts areaue bound to take
notice of the political and social condi-
tion of the country which they judicial-
ly rule it 13is13 therefore proper to say
that while the case at bar Is called the
people versus brigham young its other
and real title federal authority versus
totyBolygamioiQ theocracy the govern-
ment of the united states founded up-
on a written constitution finds within
its jurisdiction another government
claiming to come from god imperium
in imperio whose policy and practices
are in grave particulars at variance
with its own the one government ar-
rests the otherin the person of its chief
and arraigns it at this bar A system is
on trial in the person of brigham
young levlist all concerned keep this
fact steadily in view and lot that gov-
ernment rule without a rival which
shall prove to be I1ina the right if thetho
learned counsel for the defendant will
adduce authorities or principles from
the whole range of0 jurisjurisprudenceprud ence or
from mental moral or rocial sciencesscience
proving that the inpolygamous0lyga practices
charged in the indictment are not
crimes this court will at encegnoe quash the
indictment and charge the grand jury
to find no more of the kind

whalwhat wonderader that the newyorktork law
one of thoiho leading legal period-

icals of the country thus criticized unsthis
remarkable language0 of judge james B
mckearnmckeanMcKearneari

I1 hisillis decisions we do not question but
the language accompanying those I1 deeldeci-
sions has been often so intemperate and
partial as to remind one of those ruder
ages when the bench wasvas but a focus
where were gathered and reflected the
passionspassion of the people 11

what wonder that the counsel forfr the
defendant felt compelled to notice this
unprecedented action of mckean by
filing the next day the following protest

territory of utah
third district courtI1 ss

the people of the I1
united states I1 september term

in the 1871
territory of utah f salt lake citydiffy

vs
I1

Brighanibrigham young J
to taetheth6 honyoa jae B mckeancRean31 judge

of0f the above entitled oburtcoutt
we the undersignedundersignerundersigned of counsel for

the defendant in the above entitled
gausecause respectfully except to the follow-
ingng language ofyour honor in your opin-
ionon upon the motion to quash the in-
dictment herein

S the supreme court of california has
well said courts are bound to take
notice of the political and social condi-
tion of the country which they judicially
rule it is therefore proper to say that
while the case at the bar is called the
people versus brigham young its other
and real title is federal authority versus

theocracy the govern-
ment of the united states founded upon
a written constitution finds within its f
jurisdiction another government claim-
ing to came from god imperium in im-
perio whose policy and practice in
grave particulars are at variance with
its own the one government arrests
the other in the person of its chiefehler and
arraigns it at the bar A system is on
trial in the person of brigham young
let all concerned keep this fact steadily
in view and let that government rule
without a rival which shall prove to be
inthein the right if the learned counsel for
the defendant will adduce authorities or
principles from the whole range of juris-
prudence or mental moral oron social
sciences proprovingvinyvins that the polpoiagygamloamioprpractices chargecharged in the indictment are
nonott crimes this court will at once quash
this indictment and charge the grand
jury to find no more of the kind

the indictment in this case charges
the defendant with lascivious cohabita-
tion and not with polygamy or trea-
son the statement of your honor that
a system of theocracy is on
triaitrial in this case in the person of briobrig-
ham young coupled with your invita-
tion to us to prove by authorities that the
acts charged in the indictment are not
crimes is most prejudicial to a fair trial
of the defendant in that it assumes that
the defendant has been guilty of thetheattaacts
charged in the indictment and that the
law and not the alleged fact will be on
trial

no motion hag been made to quash
the indictment in this case onorl the
ground that the acts charged therein are
not crimes nor has such a proposition
been advanced on argument beanyby any of
defendants counsel herein

wowe submit that noynolno political and
social condition of the country can
relieve the prosecution of the task of
proving one or more of the acts alleged
in the indictment and that unless and
until such proof is made the guilt of
the defendant ought not to be assumed
or even conjconjecturedlectured by the jjudgeud0ryocre before
whom hohe is to bebc tried

if any presumptiontion is to be indulged
in it is that the defendantdefendant is innocent of
the charges preferred against him and
that he will accordingly plead egnotnot
guilty itoto the indictment and that pre-
sumption remains until the defendant
elects to plead either guilty or a spec
lalial plea of justification which latter
has not been suggested by either defen-
dant or his counsel in so pleading

nonott guiltyuality the defendant will not sasay
that ttethe Asacts charged in the indictment
are not crimes but that he is not guilty
of the acts charged in the indictment

then there will hebe a question of fact
for a jury and we submit that in the
determination of that question the lan-
guage of your honor herein referred to
cannoucannot but tend to the prejudice of the
defendant and wowe therefore except to
the same
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let not the filing of this protesti est beba
criticized as an unusual proceedinging if
itbe unusual so was the occasion willwiliwhichalxlx


