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presentpresent case it appeared on the reerec
ord in the plea of outreautre foiafda convict
ivelichaich was admitted to be true by
theroe demurrer of the governmentwve think that this was sufficientit11 was laid down by this court in
jan re joycoy UUSS that
thewe power of concongressress to pass a
statuteacute under ciefwhich a prisoner is
heldeld in custody may be inquired
intoHO under a writ of habeas corpus
as affecting the jurisdiction of the
court which ordered his imprison-
ment and the court speaking bymrM austicejustice miller adds aridand if
their want of power appears on the
ia of the record of his condemns

1012on whether in the indictment or
elsewhere the court which has
authority to issue the writ is bound
toro release him I1 referring to ex parte
Bleboldold UUSS

inila the present case it Is true the
ground for the habeas corpus was

ot the invalidity of an act of con
gleas under which the defendant
wasas indicted but a second

on and trial for the samesame otenselenseof
contrary to an express provision of

theroe constitution in other words
a constitutional immunity of the

defendantefendant was violated by the seesec
oladnd trial and judgment it is diffi-
cultt to see why a conviction and
punishmentunish ment under an

boal law is more of apera per
adiasWs constitutional rights than an
1111 constitutional conviction and
punishment under a valid law in
theroe first case it is true the court
1148s no authority to take cognizance
of01 the base but in the other it has
no30 authorauthorityft to render judgment
against the defendantdefendant thiscaseaae of ex parte lange where the

courturt had authority to hear
milleune the case but we held that it had
0o authority to give the judgmentit didid it was the same in the case
orof snow the court had authority
overver the case bulbu we held that it
landsd no authority to give judgment

the prisoner he waswaa pro-
jectedtoted by a constitutional brovprovisionsion

curing to him a fundamental right
it was not a case of mere error inlaww but a case of denying to a per-
son a4 constitutional right and

here such a case appears on the
boordI1 the party is entitled to be
awbargedharged from imprisonmentthehe distinction between the case of
4 mereinere error in law and of one

which the judgment is void is
punted out in ex parte sieboldold
u 8 and is illustrated by
theroe case of ex parte parks as com
areded with the cases of lange and
enowow in the case of parks there

absan4 an alleged misconstruction of a
we held that to be a mere

borror in law the court having jurlsjuris
diction of the case in the cases of
lange and snow there was a denialor
4

invasionsion of a constitutional right
party is entitled to a habeas cor-p

PWal81 not merelmerely where the court is
without jurisdiction of the cause
butout where it has no constitutional
dhority or power to condemn the
abertprisonerrI ner As said by chief baron
auertluert in a passage quoted in ex
atlege parkspark 9933 U S 18 22 iftheroe commitment lawbe against as
kinri made bybv one who had no

action of the cause orof for aartterater for which by law no man

ought to hebe punished the court
are to discharge this was
said in reference to cases
which had gone to conviction and
sentencece lord hale laid down the
same doctrine in almost the same
words 2 haleshaleIs H P C
and why should not such a rule
prevail iniii favored hbertati if wetavehave seemed to hold the contrary in
any case it has been from inad-
vertencever tence the law could hardly be
stated with more categorical accu-
racy than it is in the opening sen-
tence of ex parte wilson 17 8

where mr justice gray speak-
ing for the court said it is well
settled by a series of decisions that
this court having no jurisdiction of
criminal cases by writ of error or
appeal cannot discharge on habeas
corpus a person imprisoned under
the sentence of a circuit or district
court in a criminal case unless the
sentence exceeds the jurisdiction of
that court or there is no authority
to hold him under the sentence
this proposition it is true relates to
the power of this court to discharge
on habeas corpus persons sentenced
by the circuit and district courts
but with regard to the power of ddisIs
charging on habeas corpus it is gen-
erally true that after conviction
and sentence the writ only lies
when the sentence exceeds the
jurisdiction of the court or there is
no authority to hold the defendant
under it in the present case the
sentence given was beyond the
jurisdiction of the court because it
was against an express provision of
the constitution which bounds and
limits all jurisdiction

being of opinion therefore that
habeashabba8 corpus was a proper reiremedyneoly
forforthethe petitioner if the crime of
adultery with which he was charged
was included in the crime of unlaw-
ful cohabitation for which he was
convicted and punished that ques-
tion is now to be considered

we will revert for a moment to
the case of in re snow three crimes
of unlawful cohabitation were
charged against snow in three in-
dictments the crimes being laid
continuous with each other one
during the year 1883 one during
1884 and one during 18861885 we

I1 held that they constituted but a
single crime in the present case
there warewere two indictments one for
unlawful cohabitation with two
women down to may 1888 and
the other for aduladulterytery with one of the
women the following day may 14
1888 if the unlawful cohabitation
continued after the of may
and if the adultery was only a part
of and incident to it then an in-
dictment for the adultery
more admissible after conviction of
the unlawful cohabitation than a

second indictment for unlawful
cohabitation would have been and
for the very good reason that ehtetl
first indictmentin covered all con-
tinuous unlawful cohabitation down
to the time it was found the case
would then be exactly the same as
that of in re snow by way of illu-
stratingstra the argument we quote
from the opinion in the case mr
justice blatchford delivering the
opinion of the court said the of-
fense of cohabitation in the sense

of this statute is committed if there
isisaa living or dwelling together as
husband and wife it is inherently
a continuous offenseflanseof having dura-
tion and not an offense consisting
of an isolated act that it was in-
tended in that sense in these indict-
ments is shown by the fact that in
each the charge laid is that the de-
fendant did on the jayday named and
thereafter and continuously for

the time specified live and co-
habit with more than one woman
to wit with the seven women
named and during all the period
aforesaid did unlawfully claim
live and cohabit with all of said
women as his wives 5 thus in
each indictment the offense is laid
as a continuous one and a singleangle
one for all the time covered by the
indictment and taking the three
indictments together charged
a continuing offense for the entire
time covered by all three of the in-
dictments there was but a single
offense committed prior to the time
the indictment was found
on the same principle there might
have been an indictment covering
each of the thirty five months
with imprisonment for seventeen
years and a half and fluesfines amount-
ing to or even an indictment
covering every week
it is to prevent such an application
of penal laws that the rule has ob
bained that a continuing offense of
the character of the one in this case
can be committed but once for the
purposes of indictment or prosecu-
tion prior to the time the prosecu-
tion is instituted these views
were established by an examination
of many authorities

now the petitioner in his plea
averred in terms that the unlawful
cohabitation with which he was
charged in the first
linued without intermission up to
the time of finding that indictment
covering the time within which the
adultery was laid in the second in-
dictment he also averred that the
two indictments were found against
him upon the testimony of the same
witnesses on one oath and one ex-
amination as to the alleged offensefeneeof
covering the entire time specified in
both indictments this plea waswaa
demurred to by the prosecution and
the demurrer was sustained the
avermentsaverments of ththee pplealea tthereforeharefore
must be taken as true and assum-
ing them to be true can it be
doubted that the adultery charged
in the second indictment was an in-
cident and part of the unlawful co-
habitation we have no doubt of
it true in the mecase of snow we
held that it was not necessary to
prove sexual intercourse in order to
make out a easecase of uTiunlawfullawful cohabi-
tation that living together as man
and wife was sufficient but this
was only because proof of sexual in-
tercourseter course would have been merely

evidence of the feetfact
living togetherto as man and wife is

meant by un-
lawful
what we decided4 was

cohabitation under the stastat-
ute ofcourse that includes sexual
intercourse and this was the inte-
gral part of the adultery charged

inthein the second indictment and was
covered by and included in the firtfirst
indictment and conviction the
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