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Present cago it appeared on the ree-
ord in the plen of auire fuis convict,
Which was adniitted to be true by
e demurrer of the government.
© think that this was sufficient.
twas Inid down by this court in
fn re Coy, (127 U. 8. 731, 758,) that
he power of Congress to pass n
Blatute uynder which a prisoner is
held in custody may Le inquired
Mtounder a writ of habeas curpus
18 affeeting the jurisdiction of the
Court which ordered his imprison-
Ment; and the court, speaking b
Mr. Justice Miller, adds:  “And o
their want of power appears on the
&ce of the record of his condemnan-
tion, whether in the indiciment or
elsewhere, the court which ling

‘RUthorit)’ to issue the writ is bound

) release him, »? referring to ex parte
Blehold, (160 1. 8. 371.)!, =
In the present cose, it 18 true, the
Lround for the Aabeas curpus was
Dot the invakidity of an act of Con-
Eress under which the defendant
was indicted, Lbut o second prosecu-
ion and tria] for the same offense,
't:(mtmry to an express provision of
he Congtitution. “ In other words,
A Constitutional immunity of the
efendunt was violated by the sec-
ond trial ard judgment. It is Jiff-
cult to ses why 2 conviction and
‘unishment under an uncoustitu-
lonal Inw i8 more violativeof a per-
Bon's constitutional rizhts than an
Unconstitutional comviction and
Punishment under a valid law. In
h @ firat case, it is true, the court
188 no guthority to tnke cognizance
Of the buge; but, in the other it has
bo 'nuthori't to render judgment
Against the d):sl'endunt,. This wasthe
Case of e¢x parte Lange, where the
Court had authority to vear and dater-
Mine the ease,but we held that it had
Do authority to give the judgment
itdid. It was the sanie In the ease
of Bnow: the court had authority
O¥er the case, bup we held that il
nd no authority to give judgment
‘&j!ﬂinst the prisoner. He was pro-
‘Cied by a constitutional provision,
Steuring to him » fundamentat right.
1 Was pot a cnse of mere error In
AW, but a case of denying to n per-
80D n copstilutional right. And
Where such a cnse appears on the
3“001'(1, the party is entitled to be
lehurged ~ from imprisonment.
he digtinction between the case of
i Inere error in law amd of one
N which the judgment is vold is
Inted out 1 ex parte Siebold, (106
i, B. 871, 376), and is illustrated by
® case of ex parte I’arke a3 Com-
B“"ﬁd with the cases of Lange and
W“OW. In the case of Parks there
Bt::ta an alleged misconstruction of o
y ute, We held that to be a mere
o in law, the cotirt having juris-
ion of the case. In the cases of
3 nge and Bnow, there was n dexinl
lnvasion of n constitutional right.
party is entitled to a /iabeas cur-
Wit not merely where the court is
thout jurisdiction of the ecause
nﬂtlwhem it has no constitutional
B ority or power to condemn the
nﬂoncr._ Ag said by Chief Baron
m_hcrt., in a passage quoted in ex
n.'“’ Parks, (93 07, 8. 18, 22.) “If
© Ccommitment be against law, ns
ju;;;f made by one who had no
mal Hietion of the cnuse, or for a
ter for whieh Ly law no mnn
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ought to be punished, the court | of this statute is committed if there
are to discharge.” ~ This was isa living ordwelling together ns
safid  in reference to casea lhusband and wife. It is inherently
which had gone to conviction and  a continuous offense, having dura-
sentence. Lord Hale laid down the | tion; and nhot an offense consisting
same doctrine in almost the same | of an isolated nct. “That it was In-
worls. (2 Hale’s H. P. C. 144.)| tended in that sense in theso indict-
And why should not sueh n rule | ments s shown by the factthat In
Yrcvuil in fuvoren: bertatis? 1f we | vach the charge Iaid is that the de-
»ave seetned to hold the eontrary in | fendant did on the Jay named and
any case, it hns becn from innd-| ‘therenfter and continucusly,’ for
vertence. The law could hardly bethe time specified, ‘live nnd co-
stated with ore categorical accu-! habit with more than one woman,
ragy than it is in the opening sen-; to wit, with’ the seven women
tence of ex parte Wilson (. §. 417, ' named, and ‘duriug all the period
4203, where Mr. Justice Gray, spenk- | nforesnid’ ‘did unlawfully claim,
ing for the court, snid: It is well {live and cobabit with all of said
settled by a series of decisions that | women as his wives.? Thus, in
this court, having no jurisdiction of | each indictment, the oftense i8 laid
criminal cases by writ of erroror asn continuous one, and a single
appenl, eannot discharge on habeas | one, for all the time covered by the
corpus a person imprisoned nnderlindlctment; and taking the three
the sentence of a cirzuit or district | indictments together,thereischarged
court in o criminal case unless the | a continuing offense for the entire
sentence exceeds the Jurisdiction of | time covered by all three of the in-
that court, or there 1s no authority | dictments. There was buta single
to hold him under the sentence.” |offense commiitted prior to the timo
This proposition, it is true, relates to | the indictment was found.  # &
the power of this court to discharge | On the same prineiple there might
on habeas corpus persons sentenced | have been nn indictment covering
by the circuit and district courts; [eaech of the thirty-five months,
but, with regard to the power of dis- | with imprisonment for seventeen
charging on habeas curpus, it is gon- | years and a_half, and fines amount-
erally true that, after conviction |ing to $10,600,0r even an indictment
and sentence the writ only lies | covering every week. * !
when the sentence exceeds the |1t is to prevent such an application
jurisdiction of the counrt, or there is | of penal lnws that the 1'1:}::3 has ob~
no authority to hold the Jefendant |tained that a continuing ofténse of
under it, In the present case the |the character of the one in this cnse
sentence given was beyond the | can he committed but once, for the
jurisdiction of the court, because it |-purposces of indictment or prosecu-
wag agniust an express provision of | tion, prior to the time the prosecu-
the vonstitution, which bounds and [tion Is instituted.’” These views
limits all jurisd’ictlon. were cstablishied by an examination
Being of cpinlon, therefore, that | of many authorities.
habeas corpus was a proper remedy | Now, the petitioner, in hia plea,
for the: petitioner, if the crime of | pyerred in terms that the unlawful
adultery with which he was charged | colhabltation, with whiech he was
was included in the erime of urlaw- | ¢harged in the first indictment,con-
ful cohabltation for which he was | tinued without Intermission up to
convicted and punished, that ques- | the tine of finding that Jndictment,
tion is now to be considered. covering the time within which the
We will revert for a moment to |adultery was Iaid in the sveond in-
the case of iz re Snow. Three erimes | dictment.  He also averred that the
of unlawful cohabitation were|twe indictments were found against
charged ngniust Bnow, in three in- [ hin upon Lhe testimony of the sanie
dictments, the crimes being Jaid | witnesses, on one oath and one ex-
continuous with each other, one | amination as to the alleged offense,
during the year 1883, one during | covering the entire time gpecified in
1884, and one during 1885. We both indictments. This plea was
held that they constituted but a|demurred to by tlie prosecution, and
single crime. In the present ense |the demurrer was sustained, The
thers were two indictments; one for | averments of the plen, therefore,
unlawful cohabitation with two | must be taken as true.  And assum-
women down to May 13th, 1888, and |ing them to be true, ecan it he
the other foradultery with one of the | doubted that the adultery charged
women the following day, May 14, |in the second indictment was an in-
1888. Lf the unlawful cohabitation | cident and part of the unlawful co-
continued after the 13th of May, | hnbitation? We have no doubt of
and if the adultery was only a part | it. True, in the case of Bnow, we
of. and incident te it, then an in-| held that it was not necessary to
dictment for the adultery was no | prove sexual intercourse in order to
more admissible, after conviction ofl niake out a cnse of unlawful cohabi-
the unlawiul eohabitation, than a|tation; that living together ns man
second indictment for unlawful  and wife wns sufflcient; but this
cohabitation would have been; and | was only because proof of sexual in-
for the very good reason that the | tercourse would have been merely
first Injictment covered all con- | culminntive evidence of the fact.
tinuous unlawful cohabitation down | Living together as man and wife is
to the time it wns found. The case | what we Jevided was meant by un-
would then be exactly the sameas | law ful cohnbitation under the St-ﬂ»tci
thnt of ¢ re Snow. Ly way of illn- | ute. Of course, that mcludessel)ug-
strating the argument we quote | intercourse. And this waas tf;e Ited
fron the opinion in the case. M. gral part of the !:I.(illlbul‘}t chag:
Justice Blntchford delivering the|in the second indietment, and f‘iwﬂ
opinlon of the vourt eald: ¢The of- covered by aud included in the first
fonse of cobnbitation in the sense |indictment and conviction. The




