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V some utilitarian genius should set
biss wits to workwor k and see what he can

fado in that lue with substances that
i exist in great profprofusionaaion around usua or

how would it do torfor the municipal
corporation to offer a premium lorfor the
cheapest and best combination of rnama

saisuitabletable torfor paving purposesdurposes A
monetary inducement would probably
stimulate inventive genius
in that directdirectionled

THE GRAGRAD ARMY AT ST
LOUIS

tim encampment of the grand army
otof the republic now going onOB at st
louis is13 one otof the largest and most
enthusiastic ever holdheld in the country
notwithstanding ththe fact that the list
is not so long now as it was last
year and is shorter by an amazing
figure than a twelvemonth previousIto
that each succeeding year cuts into
the ranks with greater destructiveness
nav than io the early days efct the or-
ganization for the reason that the
members are all past the average allot
ment of years to man and ttheyhey no
longer go by ones and twos but by
platoons and companies as the seasons
between the meetings come and go
it requires but a effort of the
mmindI1 nd to dedetermineterraine a period within
which there will be no one left to
respond to the standing rule torfor a
yearly meeting because all will have
gatheredfathered elsewhere and that period
will not lonzlone outlast the century then
all that the incoming generation will
know of the grand army will not be
the knowledge acquired by associa-
tion but what they hear from others
and what they read in books

A great and splendid volume is the
ahastory the veterans of the war have
made view it from whatever stand-
point we may theirs is a story of
sacrificeac fize untold and sorrow unspeak-

able of suffering in the imminent
deadly breach of a
war which for a space did fail

then trebly thundering swelled the gale
till at last a victory was gained which
erased sectional lines and blazed the
ato of empire with a new anand glowingr lardlightight they performed the hard and

cruel work well and faithfully and a
generous people will never forget them
or their achievements

the grand army at usethe outset of its
ization disclaimed entertaining

political views dr favoring political
parties as a body and while this is an
article of their creed we have all seen
how far it has been departed from on
many occasions by those who wear itsitbaete and sspeakeak in its name asaAs a
body it has beengeen pressed into partisan
service 0off the most ansa
vory character studand through its
spokesmen and self constituted di-
rectors has compromised the entire
rank and file to the upholding and
pushing forward of principles and
practices against which many if not a
majority must have revolted

itt I1is unnecessary in this connectionto refer to any particular case or occa-
sionian in fact it Isia only with the hopphope
that it may he noticed and corrected
that it is mentioned at all itif the
grand army of the republic would
continue to wear well the honors it
hasbas won it should cease to be sec-
tional and sectarian let it as a prin-ciple know only the union sotnot certain
parts of it and above all keep out ofdiscussions and wrangles in whichpolitics and religion are the principal
figures

we trust that their sojourn at st
louis may be a pleasant and profitable
one resulting in a better feeling than
prevailed sla short time ago when twoor three firebrandsfirebrands were ready and
anxious for a renewal of the struggle
long past better judgments have pre-
vailed and with the comminglingcom mingling
aboulshould come a better underunderstandingsta anding
all around

resentment TOWARDS THE
UNION PACIFIC

AT the meeting of the chamber of
commerce held last everingevening indigna-
tion at the manner in which that body
had been treated by the officials of the
union pacific railway was freely ex-
pressed in fact the meeting appeared
to be considerably incensed the im-
mediate cause of the resentment was
the failure of the officerscels of that road
to make any communication whatever
to the chamber through its committee
onan railways or otherwise after having
promised to inform that body of the
action of the road regarding the con-
cessionsces asked for and a repeated
granting of further time in which to
prepare an answer it was urged
that had armr potter or mr mun-
roe sent in a request for still
furtherfarther time or had either of
them signified in lauyfany way that the
matter of making concessions to salt
lake business men was being con-
sideredisi by the officers of the union
pacific the case would have worn a
different aspect

probably the feelingfeelina of resentment
which characterized the meeting
would have been less intense hadbad there
been read to it a properly worded re-
fusal from the railroad to grant con-
cessionsces to salt lake city mr need-
ham the local freight agent of the
union pacific was present at the
meeting and endeavored to extenuate
the course of hisbis superiors but his

that perhaps the giving of

a little further time would result in
the receipt of a satisfactory explana-
tion and reply from mr munroe was
not regarded as worthy otof notice in
the light of what had taken place

undoubtedly governor west voiced
the sentiment chamber when he
urged that the patronage olof this city
bybe given to the road which was dis-
posed to manifest a degree of fairness
and courtesy meaning of course the
denver rio grande the decisive
action contemplated in the resolution
introduce dby the governor will in all
probability be taken on wednesday
night unless in the meantime the
union pacific shall send a satisfactory
communication to the chamber this
action will be a combined effort to
withdraw patronage from the union
Pacpacificitic andaad ogdenoden and provo will be
asked to join inia it butte has signi-
fied her willingness to add to the
effectiveness of such an attempt to
bring that road to terms by ordering
her breight shipped over the northern
pacific

the dilemma in which the manage-
ment of the union pacific finds itself
grows more landand more complicated
the fact that no explanation of
its coursecours reregardingarding the concessionsconcessions
asked forboroyv tthee salt lake chamber 0
commerce has been giveneiven here makes
it appear all the more inexplicable and
unwise and the indications are that
in addition to the difficulties with ththee
government in which the officials of
the road are involved they will see the
bulk of its utah traffic diverted and
giyengiven to rival lines

THE independent PRESS AND
THE PRESIDENT

thicTHE boston harald is conspicuous
among the independent newspapers of
the country hence its references to
the administration may be assumed to
fairly coincide with the views of the
independent voter lain a late issue
that paper has the following editorial
paragraph 1

president cleveland is reported to
have been in good health at philadel-
phia and laisais specspeecheselies made on that
occasion were seasensiblesible and appropri-
ate aside from
politics be is of the right type of man
for the presidency bensible saga-
cious with patriotic purposes and as
nearly independent of any party as any
president that this generationgenerationalat least
has seen in some other respects he
may not be all that is desired but we
think hebe would be a better president
inia a second term of office and so80
nearly absolutely a good oneoae as to
make it incumbent on the republicans
to bring out thirtheir best man if they ex-
pect tilethe people to prefer himfilm

THE WAY IT STANDSarands
tueTHE other day an unfriendly journal
published in this city made the follow-
ingin statement

thehie news list everdeveringeve ig charged hat
zane badbaci iuio nis1 iii i court

overruled a deci don of the supreme
court otof the territory of course
the bews did not realize how grave
a charge it was making against the
chief justice or think thitthat for a
judge to do auan act like that would
be a direct violationviolatviola ioatiou of his oath of of-
fice A decision of the supreme court
is the law until it shall be repealed by
5anI1k equal or judge
Zzanesanes binds him to execute all
ththe laws of the united states and of
this territory

the basis for the foregoing assertion
was the following paragraph embodied
in a NEWSWs editorial durinoduring this
wweekeek chief justice zane took occasion
in the case of andrew homorhomer to re-
assert the position hebe took on the
question of presumptive cohabitation
as decided in the territorial supreme

case
was to the effect that cohabitation with
a legal wife was presumed on the mere
basis of relationship evidence of asso-
ciation being unnecessary judge
zane dissented from this view and
held that there must be some evievidencedenee
of association he has reasserted in
charging a jury the position he then
took and its soundness is so clear as
to bbe almost self evident

it will be difficult to understand by
what process that could be construed
into charging judge zane with having
overruled a decision of the supreme
court of the territory that point
needs ho comment

the statement of the NEWS waswag
called forth by the following remarks
of judge zane re-
ported in his charge to ththeeJuryjury which
tried the case of andrew homer in-
dicted for unlawful cohabitation

isyouif you believe from the evidence
gentlemen of the jury that jannina
homeromer was the lawful wife of the de-
fendant during thetie time mentioned in
the indictment and at the place men-
tioned in the indictment that fact
that she was the lawful wife raises a
strong presumption that he cohabited
with tierher but it is not conclusive un-
less you further believe from the evi-
dence that he claimed her during the
time mentioned as his wife and
by his language and conduct held
her out to the world as such
therefore if you believe that jannina
homer was the lawful wife of the
defendant and that at the place men-
tioned in the indictment andaad at the
time mentioned hebe claimed her as

his wife and held her out to the world
oyby hisbis lansruize or his conduct as such
or if he visited her or associated with
her the law conclusively presumes
that hebe cohabited with her on the
other hand if she was his lawful wife
and be did not claim her as hisbis wife
or hold her ont to the world as such
by hisbia language or conduct and he did
not visit nor associate with her at any
time during the time mentioned in the
indictment you should not find co-
habitation as to hher1

11

rag
without refer directly to the

books it does not appear difficult to
express the common sense view of this
subject it is an accepted theory that
the law is progressive itif lower courts
were perperpetuallypetua lly bound on legal points
in cases outside of those in which
supsuperior courts have giyengiven decisions
progression would in one direction
practically cease asaa it would shut off
a proper way in which errors of the
higher tribunal could be corrected

there appears to be two processes
by which the corrective method can be
reached one is by a judge of a lower
court crossing the record byy instruct-
ing a juryaury counter to a superior court
decdecisionision in doing this he does not
block the wheels of justice the party
aggrieved being enabled to make the
matter a ground of exception and
tbthusus have it carried upon appeal for
review inila this way the higher court
if it finds it originally committed an
error can correacorrect itself and
ends of justice be progressively sub
served

take the case in point judge zane
evidently considered the decision0n as to
presumptive cohabitation bad law he
so expressed himself at the time it
was rendered the evidence favors
the idea that his opinion is
unchanged this being the
case it would seem to be more
inia keeping with his oath ofbf office
to legally proceed in a manner that
would lead to a correction of what he
believes to toebe an error than to let it
rest and operate according to his
view in subversion of the ends of jus-
tice

the otherether prominent method by

courts can be corrected is for the party
aggrieved when a lower court decides
in accordance with a decision which
emanated from a superior source to
appeal to the latter A case in point
occurred recently the territorialsupreme court decided in the
case that the law which gave to jus-
tices of the peace jurisdiction in cer-
tain case of misdemeanor in which
the penalty did not exceed imprison-
ment for six months and a fine oe

was excessive thatlegis had no power to make
it in the case of the people vs wm
douglassdouglasb of ogden charged with
battery the accused was taken before
a justice of the peace and fined A

demurrer to the jurisdiction of the
justicewas introduced but overruled
the case was appealed to the first
district court which in accordance
with the decision ia the ccase
sustained the dedemurrermurrar Aanu apappealeal
waswaa taken to the supreme court 0of the
territory the rasecase being very care
jully operated by mr 0 C
attorneyatt brucy for the people theth e resultwas that the court reversed its former
decision and held the law to be valid

lower courts frequently decide con-
trary to decisions otof superior tribunals
without being chargeable wiwihh viola-
tion 1off official oath an in-
stance may be cited the
method adopted by the courts
here otof segregating a continuous of-
fense1

I anse into parts and finding a corres-
ponding number of indictments or
counts against the same inuiindividualvidual
as was done in unlawful cohabitation
cases was contrary to all the decisions
on that point ever given by the su-
preme courtcoart of the united states
the court itself in ruling upon the
popointint at issue in the snowknow case so
stated in substance

our object in referring to this sub-
ject is simply that we maybemay be properly
understood and the truth be clearly
elucidated

THE AND
THTHISTLE18 T L E

THE great contestconte for supremacyacy be-
tween the amerianamerican yacht volunteer
and the scotch cutter thistle has ex-
cited intense interest on both sides of
the atlantic this bebeing1ing the third at-
tempt on the part of our kinsmen be-
yond the sea to cacapturePtare the much
coveted trophy the americas cup
the firke of the three races was sailed
yesterday and won by the former craft
by nineteen minutes and a few sec-
onds this in a course of fifty miles
was as nearly an even contest as pos-
sible and one of them win in fact it
is a result which indicates that good or
bad judgment at some important time
and not superior qualities as a sailing
vessel may have given the honors of
the occasion to the volunteer

it is a good thing and a wise one for
nations to be properly and strongly
represented on the great common
highway As on land all the messen-
gers and carriers should not be alike
some should be for tonnage especially
others constructed with a view to
speed more than anything else and
others again for offensive and defen-
sive purposes but in the midst of all
these which are mainly useful we
must have a sprinkling that are orna-
mental in construction and designed
for pleasure merely and such is the
modern sailing yacht it matters lit

tletie that saamseam has almost banished the
breezes from the domain otof propulsive
power on the great craft of the mighty
deep there isi no such genuine easy
pleasure connected with breasting the
billows on a deckcleck beneath which the
monstrous throb of a mighty en
pinesgilles pulse arid behind which the
powerful gyrations of a propeller
send quivering aridand continuous shocks
throughout every joint and bolt of the
superstructure and it requires a
skill which is not altogetheraltoe ether a mechani-
cal acquirement to sdso direct one of the
elements asaa to be able to ride safely
and serenely over another there is
something of inspiration in the mind
which enables manmantoto capture and
control what he cannot grasp and wield
with his human handswe will never so long as such in-
fluencesfluen ces and attractions exist dispense
with canvas as a propelling power lain
fact it never has even ona steamers
been entirely dispensed with our
meaning is that there will always be

that carry no other motor the
record made by such vessels is one
too grand and consequential to permit
them to be lost sight of or unused even
if there were no other considerations
it was by means of aeolian navigation
that all the known habitable lands of
the globe were brought in communionJ

and if we nonoww use it for no other pur-
posese than sporting and speculation it
will still be a vigorous reminder of the
time when it was our only dependence
and that without its benign aid the
continents oftof thehe earth might still have
been to each other more distant and
unknown than are any of the planets
in our solar system

there will always be yachting be-
cause there will always be some meansmeans
of traversing the waters and thatthat
particular method of sailing is as much
a diversion from the prevaprevailing meth-
ods of international communication
as baseball and lawn tennis are from
the daily routine 0off labor it is no
wonder cherefthereforeore that so much mo-
ney Is spent on swift and elegant
yachts nor that our cousins abroad
should have made so many ineffectual
efforts to wrest from us the emblem of
supremacy

A dissenting OPINION
A SHORT time since the maws con-
tained a ruling of the circuit court of
california in re the application of the
pacific railroad investigating com-
mission for an order to compelcompehelandleland
stanford to answer certain questions
that ruling was handed down by jus-
tice field and concurred in by judges
sabin and sawyer and took the broad
groundround that a man cannot be compelled
to testify regarding his private and
confidential business transactions
furthermore that the acaoact 0 congress
creatcreatingipg the commission was uncon-
stitutional these judges composing
three fourths otof the court in banebanc
made a conclusive settlement of the
case and the commission hadbad to de-
part without obtaining the informa-
tion they sought

it was intaintimatedmated at that time by
chairmana of the investsinvestigat-
ors

at
that the 0opinion of judge offhoff-

man the fourthfourth member of the circuit
court when forthcoming would be a
dissenting one and so it provesproves to be
it was filed yesterday and an exten-
sive synopsis of it will be found in our
telegraphicgraphic colcolumns todayto day

judge hoffman holds that the appli-
cation for the order was made in pre
cise conformity with the act referred
to held to be unconstitutional by the
other judges he depends largely
upon this and quotes extensively from
it showing how by its terms the aldaid otof
the courts was to be invoked on just
such occasions as that by which
the commission was confronted in the
stanford case he points out that
they were specifically empowered to
deal with contumacy which is pre-
cisely the ground on which his col-
leagues made up the unconstitutional
part of their decision that a merely

invested
with judicial functions judae hoff-
man claims that similar provisions are
contained in the interstateinter state commerce
law and contends that if the desired
aid should not be extended to the
pacific investigating commission itil
should also be withheld from the
former body and from all commissionscommission
created by the government to obtain
information he arrives at the eocon
elusion that obtaining information by
means of inquiry is an indispensable
adjunct of legislation and it is
therefore a power impliedly and nec-
essarilyessa rily conferred upon congress
by the constitution since it cannot
be claimed that the commission in and
of itself can compel an unwilling wit-
ness to testify and the lack of such in-
formation would tend to render imbe-
cile and of sono effect the wholesome
legislation off congress it follows as a
mattermaiter of course that the aid of the
courts must be called in and courts
possess inherent power in such cases
whether the parties are before them or
not

it would take up too much space to
do fullfall justice by review to the learned
judges opinion it is not practically
valuable of course for the case is set-
tled the other way it is only useful
and of consequence as illustrative 0
the general fact that all matters be-
coming subjects of controversy have a
strongerstronerstron er and a weaker side and of the
particular fact that there was muenmuch
that was forcible and important
brought to the surface of human af-
fairs by means of the proceedings
against senator stanford

COURT AT BEAVER

proceedings before judge bore-
man in the second district

BEAVERbeiver utah sept 28 special
to the EVENING
the case of charles wilkinson of
leeds charged with unlawful cohab-
itation came up in iteita regular order
this morning the jury was finally
obtained at 11 one of the
prominent features of the em
papanelingaeling was the peremptory chal-
lenging by mr denny lorfor defensedefensei
and the consequent exclusion from the
ury box otof certain prominent mem-
bers of the josephite church in this
citycit who had previously become tala
mil-larmiliam figures in almost every trial in
this court under the edmunds law

marykary E Aandersonuderson the alleged sec-
ond0 CL wife of wilkinson was sworn
lorfor the prosecution and testified
that the defendant ceased living with
or in any way maintaining witness
some sevenseen or eight years ago that
she aid not now consider herself to be
his wife mrair zane tried in vain to
shake the evidence off the witness

rebecca angel tetestifiedstifled that she was
the daudaughtergater of defendant and sub-
stantiallyly confirmed the evidence of
the preceding witness

deputies mcgarry and armstrong
testifiedlied to arresting the defendant at
the residence of the alleged second
wilewife wilkinson beinbeingg there along with
his first wife engaged in assisting
mrs anderson in harvesting her crop
of fruit

the case was given to the jury at 12
and at 1245 they returned into

courtcobit with a verdict of acquittal
the case of thomas taylor chargedcharapd

with crime against nature was called
but owing to the absence in nevada oxof
animan impo nant witness for the people
mr zane asked for a continuance mr
denny objected urging tilethe hardship
upon the defendant of a further con-
tinuancetinuance

the court adjourns tomorrowto morrow iforfor
the term Jjudgeud 9e boreman being ex-
pected to assistassia in holdinghol dins court in the
first district at provo on Rmonday
next

calton gets sentence tomorrowto morrow

IN SELF DEFENSE

policeman pugh wounds a luna-
tic

d

at morgan city
thisthia mornings ogdenoden herald con-

tains the following
morgan city has been indulging in a

littlelitile shootingsnooting affair on tuesday a
man named wmwin H france who it
appears is subject to attacks of insan-
ity went into the telegraph office and
toltoldd the station agent that he wanted
to sendread a message to evanston the
agent was busy at the time and told
the man to wait a minute or two theagent turned his back to attend to his
work when the man prancefrance seized an
iron inkstand and struck the operator
a terrific blow on the back of the head
rendering him senseless france
then rushed across the street to
the butchers shop and maymadly
seized two large knives one of
these he threw down again and
the other he took away heilca hurried
back to the telegraph office evidenevidentlytay
with the intention of finishing hisbis ter-
rible work the operator however
had regained consciousness and locked
the door A small crowd of citizens
had assembled by this time and a po-
liceman had arrived france was still
franticfi antic anandd when the officer attempted
to arrest him liehe became still mowmom in-
furiatedfuria ted he threw a rock at the po-
licemanliceman which struck toethe officer in
the breast and knocked him down
matters began to look serious and it
was clear that france would do still
more mischief unless he was secured
he continued his attack on the police-
man and the latter pulled his pistol
and fired the ball struck france in
the breast and passing through
one of his lungs lodged in his back
dr powers of this city was sent for
and the gentleman rrepaired to the
scene of the affair he succeeded in
extracting the bullet which was fired
from a 38 calibre pistol and yesterday
the patient was taken to salt lake
city to be placed in the hospital
france it appears is rational at times
at others he is quite crazy hisbis par-
ticular hallucination appearing to be
that somebody hahas poisoned his coat
and that such poisoning seriously al
facts his person

the officer who did the shooting a
policeman H T pugh of morgan he
made every effort to arrest francsfrance
quietly and it wasnot until thetae mad-
man rushed at him brandishing the
butcher knife and attempted to stab
him that the officer drew his pistol
and fired in self defense had it not
been for his prompt action he would
doubtless have been carved to death
fortunately the wounded mnman is not
fatally injured

items from draper
from a gentlegentlemangent lemaamaia just in from draperbervillepervilleville we learn that a large lorickbrick

building in course otol erection there
will soon be completed it is designed
for the double purposes of a store and
hall of entertainment the large ball
in the upper story of the building will
be devoted to theatrical and social
house
gatheringsEatherlouse

hitherto held in the ward
there are two schools now in ses-

sion with a daily average attendance
of about 90 pupils

fevers have been quite prevaprevalentlentAnin
that place recently but none of the
cases have resulted fatally soBO far


