
t w uncker M d yi 0THEFtal
11
iamj

s

a DESERET7 NEWtaokiew S 9
Jlneeny

1

rf t
t

yfr i

TRUTH AND LIBERTY il i niWr C i 11 tu40 ii yv r- i b
i ti v jt n jitatt j lo10 i fc girujiru

u y i

2 00474 salt raicelake eitycity wednesdayi enday february 26 1873
1

3
1

1

uiu- l
1 1i

akiakl
at

r voivolVolTS
1 t

XII
1

i iV C n

tjti ja 1 ismaSM

THE DESERET ivEETaY
i I1 tf I1 tf

raersm pyv one year in advanceadv ameawe taV CO00
sixSIK monthmouth 3

46 i11 04IK three 1 CO
t

thew PPERETeget bewsNEWS SseriSEMIsemiweekly
1

WEEKLY
one coptcopy one yearyyearsear in adiadv aneeance 4 80

fell mouthss 14 tt61

la11 three tt at I1 1

1 IXSO

thet EVENING news-
on

yens
obemelvA copyy one year5 eareav in aili aiicealiee 10 000

ta sir months it 01
g three 11 91 3 5060

ac

F0 R C E Q annonCANNON
crl coiron AND PUBLISHER

1

rsm OUR subscribes in the country
carucari at aw limeilme ascertain the date on which
their subscription expires by referring to
theibe i n attached to their names on
their paperpaki 1I ee 14 3 means first day
fourth month third yeareareau or april lahlat 1873
157315 7 3 means july 15 1872 acttc

those names having no close
with the endof the volume

subscribers understanding thisthia Wwiltwillailt be
ableabieablertolloriolio renew their subscriptions prior to
the famo of expiration go thaithalanat theirthir paper
may continuecontinuo withoutvithout interruption

r AARGUMENT
or

ilonHON THOMAS FITCH
addrenAddresagilAill rechrecIwd to the claryelary

coincoln initteeteo inill replykeply to thothe me-
morial ofor uhetlelyelyo salt aakejare liar and
inkiiaik opposition to houkellone billmili
Febrifebruaryhnrytary 10 1873

mr chairman and gentlemen of
the committee on the J judiciaryadiclary
of the united states of
representatives
twenty six members of the salt

laelwe city bar have memorialized
congress asking for legislation
with respect to utah and thetile mem-
orial with a bill based thereon
hasbas been presented to the houhousese of
representatives by thetile honhen sam-
uel merrittferrittA who represents the
territory of idaho there but who
haslias removed his residence and his
lawa office to salt lake city

by permission of youryoun honorable
committee I1 I1 propose to controvert
the allegations and conclusions of
thetile memoria lists and totd ofneroffer an ar-
gument against the legislation pro-
posedpos d I1 can find no word of cen-
sure forforthethe niembersmembers of the salt
ibale lanlar whose signatures areiretre

toth the memorial they are
lawlawyers in active practice before a
court which has assumed and exer-
cises great powers and is
presidedpecullarover by a judge of a peculi-
ar

pecull-
ar adge court
the honhen jamesjamea B mckean isIS not
unknown to tilethe imembers of your
committee he passed a large por-
tion of thetile lastlist session of congress
in lVyasVasashingtonhington urging upon

C

you
more than oneeonce his views of tilethe
situation in utah and salicisolicitingRing
thetile pisspassagegc of a bill Bisimilarnillar to thetiie
one now under consideration
whatever elso is disputed I1 pre-
sume it willvill not bobe denied that
judge mckean Is entirely in ear
nexnesnestviiiulliin his purposepose to bring about a
social political and theological re-
construction of utah illshis motivesI1 willwiil not attack hislibi purposeso I1 will
gotherenonotthereherehero condeicondemnnn his plan I1 will
not fibernow assault but I1 wish to im
presspres upon the committee thetile ob

fact that lie is thoroughly
possessed with liisilis purpose and lifeli
planpiannandand I1 do not alced in thetile
lightight of recent events I1 am sure
tthatliatIidodonotnot need to call atten-
tion to thetile equally obvious factietlctlet
thattietheliatatthethe entire business of ilia courtcourty
allailalcidsm judicial functions and allailalfalyI1
illshis personal and judicial influence
arearc subordinated to liisills purpose to

solvesoler thetile mormon problem
whenwhenn this fact is once thoroughly

understood it will not be daill to
comprehend why tile mem-
bers ofor tiletilo saltsait lake bar lihaveaveavo
affixed theirthein signaturessignature to this
memorial it idis true that some of
thommthorn havehavo practisedpracticed for years
without inconvenience to their
clients or themselves under thesystem of laws theythey now visit with
sweepingrl condemnationnation itilisillsIs al-
so of thetho laslawslabiab dedosi

bounced the statute of limitations
ofor februaryfebruary 16 1872 was drafted
and successfully urged upon thetile ju-
diciaryVIC lenler11 Y committee odtheof the territorial
councilU 1 byby of thetile shysignersliersthetile niememorial but tilethe members
of0f this committee can understand
how very difficult and embarrass-
ing ft is for a lawyer to refuse thetiierequest eitherelther express or implied
of ajudge before whom lielle practicesas
upon whose favor liehe is more ordependent and the reputation
whose illiii avill would be most
damaging to nisills business successwithwilhwith ttheseTioselose prellpreilpreliminaryminary observa-
tion it I1 wihilaIIA pass at once con-
sideration of this memorial it is
asserted

first that from the veryy begbeginninginning
the legislation of utah has been inimical to
and subversive of the federal authoritywith the territory

Secosecondtyrtyl that thothe territorial legislature
hashas resorted to every devicodev icoloo short of open
rebellion to deprive thetha governor andjudges appointed by and representing thefederal governGaverngovernmentment of all power andauthority within the territory

I1to sustain these propospropositioniti1olloris1 re-
ference is nade to an act of the
territorial legislature antientitledtiedan act illin relation to thetile judicjudiejudici-
ary 11 passed january 19 1815 52 page0
29 of thetile general laws of utah
and in describing this actnot and itsts
alleged effect the memoralists sayay

act by its arst section gives to thedistrict courts presided over by federalappointeesavnies suchh jurisdiction in civil andecriminalI1 I1 conlycases only asas is not otherwise pro-
vided for

the same act section twenty nine pro-
vides that the probate courts whichpresided overG er by persons elected by thetho vote
0of the territorial legislature shall havepower to exercise original jurisdiction both
civilIV aidand criminal and as well in chancery
as at common aw when not prohibited by

e enactment
the atattempt therefore to abstract therightful from the courts insti-

tuted and filled by tho federal authoauthorityrity
and to transfer it from the tribunal chcharg-
ed

rg
with it by the organic act to those of

local character iaIs too plain for argument

anali sufficient answer to tillsthis
allegation of the memoria lists will
bobe found by referring to section goa
of an act of the utah legislature
approved february 1870 en-
titled an actaeb to regulate proceed-
ings in civil cases in thetile courts
justjustleejusticece of this territory and to re-
pealpeaI1 certain acts and parts of acts
page of laws of utah 1870 for
there the obnoxious section of tiletilo
law of 18551835 referred to bytheby tile memmcm
oriaorlalists is repealed

but since the memorialists
that

the proposition that thetiie general sys-
tem of legislation in utah has iwenleen ansub-
versive

b
of the authority of the federalgovernment isit not affected by the fact

the law being repealed

I1 purpose to examine the law
1855 as if it were still in existence

thetile memoria lists say that
this act the act ofikof 18551835Z page 2920 laws

of utah provides by its first section
that all the courts of this territory shall

have lawandlaw and equity jurisdiction in civil
cases and the mode of proceedingsdin I1 llull
be uniform in all of said courts

by this act it will be seen that not
arcare the probate courts given powers w ilich
the supreme court of the territory
agahi and again denied can belie conferred
hutbut eteeveeveneten justices of the peacepence have un-
limited jurisdiction inaa equity 1121

the reply to this is that there
not now and never was such a law
the ququotationotatlon is a mismisquotationquotation
tilethe first section of thetile act of 1855
nor any other section of the act
011853 noraranyany other section of
I1lawV vereverier passed iliin utah so far
I1 have been able to ascertain con-
tains any such language I1 turn
the section cited or pretended to
cited by the memorialists
oneono of thetho act in relation to tiletiie
judiciaryjudlelary passed january 19 1855

g0 sa9 beneralgeneral laws of utah andfaiagofagoi indfind it reads as follows
sectiontion I1 be it enacted tyby the gov-

ernor and legislative assembly9 ofterritory of utah that the
countscourtsconeon shall exercise original jurisdictionJU rIsdiction
bothinhothboth in civil and criminal casccase when
otherwise provided by law theytiley
also have a general supervision over
Inferinferiorlortor courts to prevent and
abuses where no other remedy Is pro-
vided

1I must mrarp chairman
my astonishment that twenty
members of the utah biarbar slisilshouldouid
for any reason have comencowenconsentedted
affix their signatures to suchsueh

taringglaringjl such an abstabsurdirdi suehsuchsuch an
uunkind inaccuracy I1 can only
suppose I1 mustemust dutout of respect to
the profession suppose that thesigners did notnott enleeniecarefullyfully readreid the
memorial and that the gentleman
who drafted it did nat have necessaccess
to the lav liehe pretended to ququoteate
and so eclied upon his memory or
hisids imaginationimag natio

justices of the peace lievehavruntill
limited jurisdiction in equityI1
there is not a line in all the laws
of utah to sustain this absurd as

of the andthere is not I1 am informed in allajl
the history of utah a single histaninstancece
of an attempt on thothe part of any
justice ortho peace toassume equityjurisdiction or common jaw juris-
diction in excess of that given him
by act of congress tas19 wellweil asds by the
territerritorialjordaltortal lawsjaw s viz one hundhundredred
dollars except by consent and wish
of litigants

but not content with misquotingmisquoting
thetile utah statutes not contentwith
their attempt to creditcreditoror diseldiscreditmitwitthe utah legislatures with lawsjaws
which were never enacted the
memorialists go onontoto saysas

whenwhan it is explained thatthit in arditiadditionon
to the different tribunals which droiroalq author-
ized by the organic act section elneornine or-
ganicganic act the legislature has organized a
county court spagepage of the general

L ws of utah also a maggs middud alder
mens courts see charter of great saitsalt
kaketakelakelare and other enormity of0
thishis grant to these petty courts may be
appreciated

the county court 9 organized by
thetiie utah legislaturele is just stichsuch afk
eollcollcountylity courtcouil as liashas been organized
in a thousand counties all over the
united states it is a county leg-
islatureIslaisiatire nothing moremonemore nor I1lesses insome places it is called a board of se-
lectmen fin1 bathersfathersps a aboardboard of superI1visors in others0 2 county commis
sioneilnersners and in others again a
county court it is a misapplica-
tion of the term to0 call it a courtatcourt at
all for its functions are legislative
or executive but not judicial toassume that itisis vestvestedd with jodi
elalcial powers for the trial and deter-
minationmination of caseseases attit law or in equi-
ty beebecauseuse it is bained a courtdourt is
about as reasonable as it weme were to
conclude that somebome of the new
england state legislaturesLegislatules are ju-
dicial bodies because theyarearo called

general courts
I1 knew that in somesomo localiolocalitieslleijo thehe

members of the county court ddolatsit
as associate justices and look wise
when thetile real judge of thetile circuit
pretends to consult with atheni on
questions off law but 0evenven this
privilege if it be one is nothot accord-
ed to the members of county courts
inift utah the act ortheof the legislature
of utah creacreatingtim these county
courts pages 06 generalgenera1 laws
of utah provides thatthalt

I1 soesocsee 3 the probate judge in connection
with the selectmen shall bobe known ashs the
county court and trevthe are
invested with such powers and juulaJuriAlellon
asa are or may be conferred by uwlaw

amir let MSus see what popowersveitvelt and
jurisdictionJUrLQIletolead arearc conferred by lawtlaw

they are empowered and required to
manage the county businessbubinessms taketako care otof
thetho countycount property audit claims audit
and settlesettie thee claims otof other county olli
cevacera superintend the fiscal affairalaffairA of the
bounycounty district thetho county into road and
shooschool districtsdistrict locate sitesbites sarfar public build
totstogs G neemee the poor taletake earecare of the in-
sanesane aandu2 appoint alallaliI1 county and precinct of
fibers not madomade elective by law sections
4 5 6 7 8 09 and 13 of the act
duduties 0 county coucourtsarts gen-
eral laws otof utah

that is all they argalg not ggivenlyeniken
aanyny judicial duties or what-
ever and they have never exertjsu
or attempted to exercise such powvow
ers

it iiis also asserted by thetiie mamorlmemori
alises that mayorsmayorsmayorsory and aldersonsaldaidermensermons
courts have been oraorgorganizedammaffizea whichici I1

it is claimed have leen givelgiven aanI1 i
enormous grant of power and refer-
ence is made to thetile clcharterchartor of greatgeat
salt lake and otliekotlier cities

if we turn to the charter of sasaltbaltI1t
lakelakc city pages to generalgenera1

laws of 6utahgagesdagesh and page 38 six-
teenth session utah Legislalegislatureturo we
will find that all thethel reference made
to mayors and aldermens courts
and all thetile powers vested in mayor
and alderinnm courts are enuiner
abed in thetho follow ing sections I1L

f t s

athothothe mayor and aldermen hailhalihall beQ coneonservalservabervamorstors otif ththe peace athlawithin the limitlimitssot0o
the eitycity and shishallshailenedenconI1 rivegive bondsandyand qualify insansas

of thothe peace undand when so
shall the samesaple powerpoyer andYjurisdiction bothen civil andaud criminal easescasesses

lassofmay beibel commissioned as justices 01 thepeaceac in anda foror saidsa cityty by thethot 0 governorvernarsection 113 page generalne lawson utahtahjah
appeals shallI1 be allowed ffrom ththet mayousmayors

and alderaideraldermenmelesmeres courts otof said 0ty 1 ththeprobate court of Creatgreat paltSalt laonaolaee countycount
under the same regulationsonsous aandnd resrebrestrictionstricologarewares areaue or may be provided for 4appealsIs ffromI1
Jijustices otof the peace to the proprobateto courtcourtspagepagesM awo tu tahtab sesao10 n

the charters of provo and
cities in utah contain shsimilarfallar pro-
visionsvislowsiowsloP and there lyig notnob u munici-
pality in utah Wwherein greater ppow-
ers

ow
afe conferred on malmayorsabrl andalid

aIdaldalverniermensnys courtscoults thailthan thoedo of a
justleejustice of the peace

anandd totsor itif turns but2 when Wweei ex-
amine tilethe denounceded stastatutes of
utah that ththee counconncounty ccourts0af9 arer0
not courts ar6 given1 tthee powers afpf6courtsurts at all and that the mayormajorsJ
and aldaidermens ebucourtsrth argafa graildgrained
billyonly tilethe same powers dajas justices
courts and whathat powers have been
ulyglygivenn to justicesj ices courts the actatturlfebruary 4 18522 section A4 palpaipagee
saipenipeigeneral la ns of utah brovprovidess
that I1 I1

i i I1

justijustl of peace llavehave jurisdiction
oververvor allalt cases where the amount in contro
V

T
not exceed one hundred dollars

audand maymuy trtryj hearheart
and determine public offences where Athee
punishment imposedimposed bybylawpanyjany does not exceedone hundred dollars ninefine orr
doesdoa not exceed sixsiz11 months 1 I1 I1

11 1 I1
section 13 of bhethe samosame acuaacca pro-

vides for extending the jurisdiction
of justices as arbitrators to anyauy
amount whererebothgotabota parties 1 wish
and consentcoment to it buthut thistill is repeal-
ed bybv the act of 0 section
page lawnaw sutah 1870

I1 refer againagalti to thetho counts of this
associated lawyersawyersarlariJilindictment of
the legislature of utah they say

i
A reference to the record lyileitile

I1 trthese
litloffrom tho very beginning the legisla

tioiioalooa ot utah has beev inimical to and bubsub
aversive afpf theI1 federal hutputauthorityhority within theternarye

fa2 thathee territorial legislature hasas
ed to every de ice short of open to
deprive the andana meralmeraijudgesea appointed
by and representing the federal govern-
ment of allail power andana authority within theterritory 1 1

I1 iit

alidand then they saysayi

thesesheso are gravograve hargest and fortor
the proof

and what is tile proof
7 4i rfit I1

A repealed Astatutetatu to isiq dragged from
the tomb w herain it was6 4 J

1 nburnedurned by
tiletilo legislature of 1870 it is denuded
of the garments in which it was
clothed at its decease it is given a
suilsuit of resurrectionresurrection clothes such as
I1it never knew when alive and then
pantpaniparadedded asasaa horrid mormon rebel

there is anilaniianancientclentelent cottoy ealRalritssits
in uno falsity in omnibus what
shall bensaidbe saldsaid of a cause which re-
sorts to suchbueil means to bolsterbolsten itself
inlnyouryoureyouieyour eeathemeatedtecteemnitnil what adall be jirld
of memorialists who come up to thetile

of the united states withwj tiktit
petition accusing tiletiiethe

people of an entire territory itiletliwith
being inimical to and desirousdesnous of
subverting thi government of the
united states and who inip support
of the allealieallegations of their petition
tufreferrenerer to a law that Is14 rerepealedapppaled andtind
make pretended lonsions fromfroma a
statute that never existed

should ariallan obtain yburyour
money by meansincan of a fraudulent
check I1 know what you would
think of ahn these s
hskit your aI1 tv ac-a ae-a ac-
tiontiongon thelearestrengthangll oaofa bebogusus law
what opinionto pamust yoayou g un
ottiofalof themlinit I1

the memoria lists further sasavsayyp
1

1

I
thetho9 thothe last section of the act first referred

in par 31 31 oleclegeneral laws
that uytiny matte hloibroilying ut bationgation may

bobe reftrottreferred the arbitratorsarbitratora or
selected by the court arthew tho partpartieslesies aandIV
upon a hearing beforebeford such tribunal I1itt fa13

to decide thothe matter andund nilfilflienniee its
judgment which Is to be entered aridarld havepaver
I1 bhopunegunesamerame effect 6as ifi givenenteredby tthetha acourtcourt

L right to tta bv a judicial trlbunalbunai thugthus denied and tho nightright
see litolatoattitoto

frantgrant it
the lepit ofthis nonottonly tjt the gorganio act but to the princi-

ples of ve submit
albel in the 01 antoryry ot4 sargjargany bilierother

1cotcolcountrylutry
U I1 lh i ft
ti whwhatat impressionimpress ionlon L bo

i oltuit AI JJ ii fi ij y J t

coicolconveyed by thetho foregoing lan-
guage what impression is con-
veyed clearly ilotilatilatliot tilethe court is
0given the powerpompow er to refer a casecade for
arbithaarbitrationtion whether the litigants
desire it or not and that the court
is given the ri

pompowcweker tottol elect thethoup ar-
bitrators viblibwithoutlout epconsultingn U li 1114 tiletiiethetho
wishes of litigants fonfor thetha htalialisesSts go on to sayekis andana 1
to theirthein lanlaulanguageguagegudge

thathe hightright to a headinghearing by a judicial tri-bunal Is thus denied and tha rig hatfat otof trialby jury abolished unless the aburtotist see neronetogrant itI1V
now let us refer to the lawjaw cited

by thetho memoria lists and we will
find that here as before they have
endeavored to makmawe out theirtheli baocaso
byjy altering and thetile
statute i j

p dalaws
otof unsays f 1

ahy involving litilitigationatt in llyilyny
be preirereferred to arbitratorsor re A VII 0
maybe chosen acted
hyby abdtbd courtcoort aaas ahallshall elatelget
fccace j j 11 i 4

TthewthawI11 difoorda bagbasas iioiloiolie pa 1 biallha 11
emi-temiferect ahrare iiihll ar

quotation or thetho statute
with bocwoethose words iiihi thim isnoth-
inginzing ulluilunusualusual in the lalaw tt 1I thetiie
practice in every court in cliftarktr fo neferrefer da Mcaseease thathe liti-
gants desire itt leflerdeferrederred taddladdani allin
anany localities inlal neweaieap yorkvork cityaty
far insthitce the parties arelareaie iliot al-
lowed ta select tile referee of TOrightit
buethe judge desidesignates him
tri anyRnYeventveavba this9 PA or tilo

actet af0 1855 iis rolrelrevealedealaeald by eltellchapterapter
6 sectionsbilsblis to the act of
1870is 4 0 pages 4 ai ifrah aas
1

t ilyilllavelaiqiq referreded heiehere to thothe
act off JS 4 04 thattha aclact contains

hundhundredrefirell n anandit nivefive sections
and occupies one lihundredundred and seven
pages of the laws of 1870
Aiosarosaigaigisaa ivil practice adtt copied bodi-
ly from fliefile devisedie avilcivil practice
act offaiqthe sate of revadanevada which
was aken almost withoutishou altera-
tion fromfroni tiletilo callcailcaliforniafornia pincpinepracticeticotice
actacty which was franked upon tile
baalsbasis of the newnernev york code tiletiie
passage of this act three years agoeyby the utahlutak legislature idofis ot itself
aacom4 piete refutation of the alleaileallega-
tion

a
ot the tha 1 Itile1 lea

legislature of utah
i j 1

haslias purposely neglected forsor twenty
oney carscarb to pass and establish a whole-
some general system of lawlaws necessary to
the welfare of a civilized community 1 1

ifit eevidencesvicienees b contrary 01that41
i the legislalegislature of utah promptly
recognized thetho change tiletho
1

mrailroad and thibthe develop mut of
mines hadbad wrought in tho social
eondacondition thatthab territory and so
recognizing the fact that thetiie peo-
ple ofnf rufii utah were framfrom a
pastoral communitynu to one
0off mixedmixed interest and of contact
with surrounding alidarid permeating
civilization they sought to shapeshapo
anLonlarge their accommo-
date the newnow conditions

X recur abafoagafo mr Chairmanymans to
this memorial and this bringbringss with
it liechticisalisaiaiilailylly thetho unpleasant duty
of exposing anode
of statute anotheramther easecase of a gar-
bled law another attempt to makemako
olit abasea casse by omitting tho
mile 1

ikenercnce 14 alap mamadellodelto papacpaee 3 i secbec
tionllon 4 orof ah detact in relation to justices of
tha peace by this section suchsueh courtsditoli

I1arts
are permitted to maw cases without
irdee t amount lawless

and by section 13 bamebaino page
ttt isarro idge hen thathe amount ex
scdp 0 00 piepic dhali have thothe samebame
povpoilowersersera aas mthr courts ofdr andaud
shaibhaishalahlh ve power to enforce llisills doisdols loniioni
thereon which decision shall hntin end
the controversy 5 i

such monkmonh trongtrougns no0
comment for thedrtheir 11 tj

1

1

I
W says

i I1

aciac in relationpl 0 justices
beacepeace pa etieil6 al
pta J 5 w i
1 erd that
saih olleoile jilollar tuftur by fair
credits totoiltoileti thatthitht turiofurioamounturitjuttices fany cases pro-
cessq butJ refitillirl become bleilenecessary to
e beff declyol is they cestarya I1I1 enter
suchbuch so ua upon their docketsjets
andaudj d proceed as49 in other cacaagea lu

netnelait t f ts r i


