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nounced—the statute of limitations
of February 16, 1872—was drafted
and successfully urged upon the ju-
diciary committee of the Territorial

ouncil by one of the signers of
the memorial. But the members
of this eommittee ean understand
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{27 OUR SUBSCRIBERS in the country
can at any time aseertain the date on which |
their subseription expiresby referring to |
the numbers attached to their names on
their paper i. e.
fourth month, third year, or April 1st, 1873,
15-7-2 means July 15, 1872, &c.

Those names having no numbers close
with the end of the volume.

Subscribers understanding this will be
able to renew their subseriptions prior to
the time of expiration g0 that their paper
may continue without interruption.

ARGUMENT

HON. THOMAS - FITCH,

Addressed to the House Judiclary
Commitice in Reply to the Me- |
morial of the Salt Lake Bar, and
in Opposition to House Bill 3791,
February 10, IS7T3.

|

Mr. Chairman and Gentlemen of
the Committee on the Judiciary
of the United States House of
Representatives,

Twenty-six members of the Salt
Lake City bar have memoralized
Congress, asking for legislation
with respect to Utah, and the mem-
orial—with a bill based thereon—
has been presented to the House of
Representatives by the Hon., Sam-
uel Merritt, who represents the|
Territory of 1daho there, but who
has removed his residence and his;
law office to Salt Lake City.

By permission of your honorable
committee, I propose to controvert
the allegations and eonclusions of
the memorialists, and to offer an ar-
gument against the legislation pro- |
posed. 1 can find no word of cen-
sure for the members of the Salt
Liake  bar whose :ﬁnaturea are
aflixed to the memorial. They are
lawyersin active praectice, before a
court which has assumed and exer-
cises great powers, and which is
presided over by a judge of a peculi-
ardisposition.The judgeof that,court
the Hon. James B. McKean, is not
unknown to the smembers of your
committee. He passed a large por-
tion of the last session of Congress |
in Washington, urging upon you
more than once his views of the
situation in Utah, and soliciting
the passage of a bill similar to the
one mnow under consideration.
Whatever else is disputed, I pre-
sume it will not be denied that
Judge MeKean is entirely in ear-
nest-in his to bring about a
social, political, and theological re-
construetion of Utah. His motives
I will not attack, his Pu e I will
not here condemn, his pEn I will
not now assault; but I wish to im-
press upon the committee the ob-
vious fact that he is thoroughl
possessed with his purpose and h
iﬂan,and I do not need—in the

ight of recent events I am sure
that I do not need—to eall atten-
tion to the equally obvious fact,
that the entire business of his court
all his judicial funetions, and all
his personal and judicial influence
are subordinated to his purpose to

“*solve the Mormon problem.”
When this fact is once thoroughly

understood, it will not be difficult to

comprehend why the mem-
bers of the Salt Lake bar have
aflixed their signatures to this
meinorial, It is true that some of
them have practised for years—
without inconvenience to their
clients or themselves—under the
systemof laws they now visit with
sweeping condemnation. 1t is al-

|

1-4-3 means flrst day, | hgs

how very difficult and embarrass-
ing it is for a lawyer to refuse the
request, either express or implied,
of a judge before whom he practices,

{ upon whose favor he is more or less

dependent, and the reputation of
whose ill-will would be most
damaging to his business success.

With these preliminary observa-
tions, 1 will pass at once to the ¢on-
sideration of this memorial. It is
asserted—

“First. That from the very beginning
the legislation of Utah has been inimical to

and subversive of the Federal authority
with the Terri E . e

“*Second. That the Territorial legislature
resorted to every device short of open
rebellion to deprive the .governor and
{:‘m:lgm appointed by and representing the
ederal Government of all power and
guthority within the Territory.”

To sustain these propositions, re-
ference is made to an act of the
Territorial = legislature, entitled
“*An act in relation to the Judici-
ary,” passed January 19, 1855, ¢
29 of the General laws of Utah,
and in describing this act and its
alleged efleet the memoralists say:

‘“This act by its first section gives to the
district courts, over by Federal
aﬂ:nlntuea, such jurisdiction in civil and
C

minal cases only as is not otherwise pro-
vided for.

*“The same act (section twenty-nine) pro-
vides that the probate courts, which are
presided over by persons elected by the vote
of the Territorial legislature, shall ‘have
power to exercise original jurisdiction, both
civil and eriminal, and as well in chancery
as at common law, when not prohibited by
legislative enaetment.’

““The attempt, therefore, to abstract the
rightful jur ‘tion from the courts insti-
tuted and filled by the Federal authority,
and to transfer it from the tribu

ed with it by the organic act to those of
local character, is too plain for argument.”

An all sufficient answer to this
allegation of the memorialists will
be found by referring to seetion 605
of an act of the Utah legislature,
approved February 18th, 1870, en-
titled “An aet to regulate proceed-
ings in ¢ivil eases in the ecourts of
justice of this territory, and to re-
peal certain acts and parts of acts,”

page 124 of Laws of Utah, 1870; for
there the obnoxious section of the

law of 1855 referred to by the mem-
orialists is repealed.

But since the memorialists assert
that—

‘“The proposition that the general sys-
tem of legislation in Utah has been sub-
versive of the authority of the Federal
Government is not affected by the fact of
the law being repealed’—

I pu to examine the law of
1855 as if it were still in existence.
The memorialists say that—

“This act (the act of 1855, page 29, Laws
of Utah) provides hy its first section,
‘that all the coarts of this Territory shall
have law and equity jurisdiction in civil
cases, and the mode of proceedings shall
be uniform in all of said courts.’

“By this actit will be gseen that not only
are the prohate courts given powers which
the supreme court of the Territory has
again and again denied can be conferred,
but even justices of the pearce have un-
limited jurisdiction In equity.”

The reply to this is, that there is
not now, and never wassuch a law.
The quotation is a misquotation.
The first section of the act of 1855,
nor any other section of the act of
1853, nor any other section of any
law ever in Utah, so far as
I have been able to ascertain, con-
tains any such language. I turn to
‘the section cited or pretended to be
cited by the memorialists, section
lone of the act in relation to the
Judiciary, passed January 19, 1855,

¢ 29, General laws of Utah, and
find it reads as follows:

“Sestion 1. Be it enacted by the Gov-
ernor and slative Assembly of the
Jerritory of Utah, That the distriet
courts shall exercise orlginal jurisdiction
both In eivil and eriininal cases, when not
otherwise provided by law, They shall
also have a general supervision over all
inferior courts, to prevent and correct
atgmim where no other remedy is pro-
?1 e -'Il

I must, Mr. Chairman, express
my astonishment that twenty-six
members of the Utah bar should,
for any reason, have consented to

so true that one of the laws de-

aflix- their signatures to such a

nal charg- |

— i

glaring, such an absurd, such an
unkind inaccuracy. I can only
suppose—I must out of respect to
the profession sup that the
signers did not carefully read the
memorial, and that the gentleman
who drafted it did not have access
to the law he pretended to'quote,
and so relied upon' his memory or
his imagination. _ |
‘“Justices of the peace have un-
limited jurisdiction in  equity!”
There is not a line in all the laws
of Utah to sustain this absurd as-
sumption of the memorialists. And
| there is not, I am informed, in all
the history of Utah a single instance
of an attempt on the part of any
Justice ofthe peace to assume ‘equity
Jurisdietion or common law juris-
diction in excess of that given him
by act of Congress, as well as by the
territorial Jaws, viz., one hundred

dollars, except by consent and wish

of litigants.
misquoting

£

But not content with
the Utah statutes, not content with
their at.tem]pt to credit or discredit
the Utah legislatures with laws
which were never enacted
memorialists go on to say:

“When it is
to the different tribunals which are author-
ized by the organie aet, (section nine, or-
ganic act,) the legislature has ed a
‘county court,” (page 206 of the Geéneral
L ws of Utah,) also a mayor's and alder-
men’s courts, (see charter of Great Salt
LLake and other cities,)the enormity of
this grant to these pett
appreciated.”

The “county eourt’ organized by
the Utah ﬁhlature is just sueh a
county court as has been organized
in a thousand counties all over the
United States. 1Itis a county h}g—
islatwre; nothing more nor less. In
some places it is called a board of se-
lectmen; in others, a board of super-
visors; in others, county commis-
sioners, and in ‘others, again, a
county eourt. It is a misapplica-
tion of the term to call it a court at
all, for its fanctions are legislative
or executive, but not judicial. To
assume that it is ves with judi-
cial powers for the trial and deter-
mination of cases at law or in equi-
ty, because it is named a court is
| about as reasonable as if we were to

eonclude that some of the New

England State Legislatures are lu-

dicial bodies because they are
“‘general courts.”

I know that in some localities the
members of the eounty court do sit
as associate justices, and look wise
when the real judge of the circuit
pretends to consult with them on
questions of law. But even this
privilege, if it be one, is not accord-
ed to the members of county courts
in Utah. The act of the legislature
of Utah ereating these county
courts, 206, 207, General Laws
of Utah, provides that—

“‘Sec. 3. The probate judge, in connection
with the selectmen, shall be known as the
countycourt, * * * and they are
invested with such powers and jurisdiction
as are or may be couferred by luw.”

,~ the

y courts may be

1

Now, let us see what powers and
jurisdiction are conferred by law:

““They are empowered and roquired to
manage the county busi take care of

10ss
the county property, tlﬂl.tﬁl’ﬂ;II claims, audlét.
“ .

and settle the claims of other county
cers, superintend the fiscal affairs of the
m.mt.iv, district the county juto road and
school districts, locate sites for public build-
ings, mz‘l.dmee the pnﬂr,tulgem:ﬂ of ;;:t‘i]?-
sane; and appoint a m:ra.mi?m.-. -
ficers not made elective by law.” (Sections
4,5 6,7,8,9, aud 13 of the act prescribing
duties oi county courts, &¢., page 206, Gen-
eral laws of Utah,) n

That is all. They aré not given
any judicial duties or powers what-
ever, and they have never exercised
or attempted to exercise such pow-
ers.

It is also asserted by the memori-
alists that ““mayor’s and aldermen’s
courts™ have been organized, which,
it 1s claimed, have bLeen given an
enormous grant of power, and refer-
ence is made to the charter of Great
Salt Lake and other cities. -

If we turn to the charter of Ralt |
Lake City 113 to 120, General
Laws of U , and page 38, six-
teenth session Utah slature, we
will find that all the reference made
to mayors’ and aldermens’ courts,
and all the powers vested in mayors’
and aldermans’ courts, are enumer-

|

justice of the peac

|

|
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. ““The mayor.and aldermen ghall be -
aerv:néam of LIE‘ within the Ilmitﬁf
the jgmm 8 give bonds and qualify as
ualified shall po tm_ same power and
risdiction both in civil criminal cases

arising under the laws of the Territory and
may be commissioned as justices of the

in and for said city by the Governor.”
;gftehnla, 114, General Laws of Utah.)
ﬁﬂiwah' H be allowed from the or's
aldermen’s courts of said city to: the

Ppr court -of Great Salt
prob?‘%e red Lake county,

same regulations and reatricEmm
as are or may be for a Is
Justices of the to the te court.”
(Page 38, Laws Utah, 16th session.) ..

- The charters of Provo and other
cities in Utah contain similar pro-
visions, and there is not a muniei-

pality in Utah wherein greater pow- |

ers aré conferred on Mq.P”GHQ and
aldermen’s courts than those of a
e. N :

And so it turns out, when we ex-

amine the denounced statutes of|

Utah, that the county courts are|
not courts or given the powers pf
courts at all; and that . the mayors’.
and aldermen’s courts are granted |
only the same powers as justices’
courts. And what powers have been
given to justices’ courts? “The act
of February 4, 1852, section 4, page

“Justices of the peace have jurisdiction
over all cases where the amount in coutro-
vem:dms not exceed one hundred dollars,

e * < and may try, r,
and determine public offences where the'

punishment imposed by law does not exceed |
one hundred dollars fine, or imprisonment
does not exceed six months.” gtk e ¥

Section 13 of the: sameaet pro-
vides for extending the jurisdiction

amount, where both parties wish
and consent to it; but this is repeal-
ed by the act of 1870, section 507,
page 105, Laws Utah, 18%0;

1 refer.
associated lawyers’ indietment of
the legislature of Utah. They say:

¢ A peference to the record mllnétahﬂsh

these propogitions: * =
%1 Fromthe very heginninf the legisla-
tionof U been inimical to, and sub-

tythe B
Er{ﬁﬁ? of, the Federal authority within the
st Tangshenipal oo |
: ‘iz.-'l'g territorial legislature has resort-
edtowﬁdeﬂﬂe short of open rebellion to
deprive the Governor and ap ted
by and representing the ral Govern-

| ment of all power and authority within the |

-Tﬂrﬂtﬂﬂ-"
And then they say:

“These are grave charges, and now for
the proot.” ‘

And what is the proof?
N .

A repealed statute is dragged from-
the tomb wherein it was inurned by
the legislature of 1870; it is denuded
of ‘the garments in which ‘it ‘was
clothed at its decease; it is given a
suit of resurrection elothes, such as
it never knew when alive, and then
paraded as a horrid Mormon rebel.

There is an ancient motto, Falsus
in uno, falsus in omnwibus. What
shall be said of a cause which re-
sorts to such means to bolster itself
in your esteem? What shall be said
of memorialists who come up tothe
Congress of the United Stateswith
a pretentious petition, accusing the
people of an entire ’fen:itory with
being inimical to and desirous of
subverting the Government of the
United States, and who, in support
of the allegations of their petition,
refer to a law that is reﬁea,ed, and
make pretended guotations from a
statute that never existed? .«

“Should an adventurer obtain your

cheek, 1 know what you would
think of him. These memorialists
ask your official representative ac-
tion on the strength of a bogus Jaw.
What opinion must you entertain
of them? * " | -

The memorialists fu fther am -

*“The last gsection of the act first referred
to provides (pages 31 and 32, General Laws)
‘that uay matter involving litigation may
be referred to the arbitrators or referees-
selected by the court or the Farti&‘i' aiud
upon & hearing before such tribungl, it is

vired to decide the matter, and file its
m[nmnt whieh is to be en and have
e Phe cight to Mm - L udicial tri
e rig f ] v a -
bunal is thus denied, -Ilﬁf the right of trial

| —

_ b.wiun; ehnlzhﬂmd, unless the court see fit to
grant it.. -

Tﬁfi&ri;' not
mg niu the nmi;dfﬁaﬂh -btm !l;l::h]n-lnci-
p common r ‘we suhmit hasnopar-
allel titrl;hc legislative history of any other
coun -ﬂ - & i ] - ]

““The vepugnance of thig legis

ated in the following sections:

. What impl"eeﬁiﬂﬁ is sought tohe

" 5y

- 133, General Laws of Utah, provides |
ined that in addition | that o P

of justices as arbitrators to .III:I}*J'

| 1870.).
again to the counts of this |

]1

4

‘I i

money by means of a fraudulent|

—_

il

conveyed by the foregoing lan-
guage? What impression is con-
veyed? Clearly, that the court is
given the power to refer a ease for
arbitration whether the litigants
desire it or not, and that the court
is given the power to select the ar-
bitrators without consulting the
‘Wwishes of litigants, for the memori-
alists go on to say, and I referagain
to thelr language: '

“The right to & hearing a icial tri-
bumal is thus denled, and hl?’he_ rjill?lt of trial

‘by abolished, unless the court see fit't

Now let us refer to the law cited
by the memorialists; and we will
find that here as before, they have
endeavored to make out their ease
by altering and: misquoting  the

= e,

1

statute. il oy
Seection 35, page 31, General Laws
OF LBy 8RYES . 1. o v ree it s
“Any’ mattér involving litication 'may
‘be referred to arbitrators” or referces, who
may be chosen by the ‘partics or: selected
hy the court, as the parties shall elect,”
Mr.'&’l-,-!: *Mid 1% } y il '
_T‘hE’WQrd% “as the parties shall
elect” are omitted from the mémor-
ialists’ quotation of the statutes.
With those words in, thereis noth-
ing unusual in the law. It is the
practice in every court in the coun-
try to refer a case where the liti-
ganfs desire it réferred, and . in
many loealities, in New York city
for instance, the parties are not al-
lowed to select the referée of right,
but. the judge designates him.'
1In any event this section of the
act of 1855 is repealed by chapter
6, sections 182 to 187, of the act of
1870. (Pages'19, 50, Utah Laws,

I have referred here to the
act of I870.. That act confains
six - hundred . and five . sections,
and occupies one hundred and seven

“of the laws  of 1870,
t isa civil practice act copied bodi-
ly from the revised civil practice
act of the State of Nevada, which
was taken  almost without altera-
tion from the California practice
aet, which was framed upon the
'basis of the New York code. The
| ge of this act three years ago
¥ the Utah Legislature is ot itself
a_complete refutation of the allega-
tion of the memorialists that the
legiBIa.ture of LTt-B.h-——
_ “Has pnrposel lected for twenty-
ulm.ymp:lu pasa{nlt}ieg establish a whole-

some, general system of laws necessary to
the welfare of a civillzed eotmmunity.”’

It evidences, on thecontrary, that
the legislature of Utah promptly
recognized the change which the
railroad and the developmeunt of
mines had wrought in the soclal
condition uf_'th_a.'tggqrritnry; and so
recognizing the fact that the peo-
plé of + Utah ‘'were passing fram a
| pastoral, isolated community to one
of mixed interest and of contact
with surrounding and permeating
civilization, they sought to shape
and enlarge their lJaws to-accommo-
date the new conditions.

I recur again, Mr. Chairman, to
this memerial, and this brings with
it necessarily the unpleasant duty
of exposing ano: he: misstatement
of the statute, anothercase of a gar-
bled law, another attempt to make
out a ease by omitting the contoext.
 The memorialists say: . -

*‘Refercnce is alsp made to page 33, sec-
tion 4, of an aet In relation to justices of
the ce. By this section such courts
‘are permitted to ‘decide ecases withont
process" when the amount elaimed is ‘less
than §100, and by section 13, same page,
it is provided ‘that when the amount ex-

.{.ceeds $100, the jnstice shall haye the same

wers a8 other conris of arbilration, and
shall have power to enforce his deeclsion
thercon, which deeision shall be an end ot
the controversy.” '~ i .

“Suelr T monstrons provisionsimeed no,
comment for their condemnsation.*’

law says, (sectlon 4 of the
act, _in relation to éuut.ipﬂs of  the
ffmee. . page .84, .General Laws
Ttah:) 2 :

o

B

1S When thie aménnt elaimd® exceeds that
| sum, (one handred dollars;) Wit by fair
eredits, may be reduced to that, amount,
}Juslices amay, decide cases, without pro-
cess; bmt if it shall become necessary to.
enforce Sucli decisions, they shall enter
stich cases so decided upon their dockets,
and procecd 48 in other eases,” ,




