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tained. The appellants electing to
stand upon their answer, the Court
below granted tBe peremptory man-
damus, and therenpen appellants
brought the case to this Court.

The right to the mandamus must
clearly appear. Under the former
practice the alternative writ was re-
gardedtu the fun?ndttiinn n:gl all sub-
sequent proceedingsin e case,
and resembled, in this respect, the
declaration in an ordinary action at
common law. [t was necessery that
upon its face a clear right to the
mandamus be shown, and the ma~
terial facts on which the applicant

Territorial statute and oath allow
her to be registered and to vote,
She has no moreright to that privi-
lege than ason,and the Legisla-
ture had no authority te grant it to

months, and in the precinet of
one month next preceding
the date hereof, and (if & male) am
a ““native” or “naturalized” (as the
case may be) citizen of the United
States, and a tax-payer in this Ter- [ either. This cannot be deemed an
ritory, (or if a female) I am ‘“‘na~ | unimportant matter, when we re-
tive Zor “nat ” or the | member,that two-thirds, or nearly
“‘wife,” ““widow”’ or “daugfltar“_ (as | 80, of the population of this Terri-
the case may be) of a native born | tory, according to the last census,
or naturalized citizen of the United | were of foreign birth or the children
States; and the same section further | of %aranm who were of foreign
provides that ‘‘upon the receipt of | birth. '

such affidavit, the Assessor, as| Thisact, without any restrictions
aforesaid, shall place the name of | or limifations, allows the wives of
such voter upon the Registration |citizens to vote; yet all wives of

relied be strictly set forth, so that | List of the voters of the county.” | citizens are not eitizens,

they may be admitted or traversed | (Sec. 1.) The Revised Statute of the Unit-

by the return. This statute requires that each |ed States (Sec. 1994) saye: ‘“Any
Great strictness is requisite in|person entitled to vote and desiring | woman who is now or may here-

this reapect. ' to be istered, shall take this +_IflEI be married to a citizen of the
(High’s Extraordinary = Legal {oath. If his or her name be not | United States, and who might her-

Pleadings,lsec, 537-538.( upon the registry list; his or her |self be lawfully naturalized, shall

By tacit consent the affidavit has
been treated as the complaint and
the first pleading in this case. This
is in accordance with the rule as
laid dewn in California, and also
recognized by this Court in a for-
mer case.

(People va. Bupervisors, 27 Cal
665, Chamberjain vs. Warburton,
1 Utah 267).

The affidavit, as a complaint,
therefore, is to be treated as the al-
ternative writ formerly was, It is
a well settled rule that a demurrer
reaches back to the first fault com-
mitted by either party; and on de-
murrer to the return or answer, it
is therefore competent for the de-
fendant to avail himself of any
material defect in the complaint or
affidavit.

(High’s Extraordinary Reme-
dies, 3493). State vs, MeArthur, 23
Wis. 427. Gould’s Pl Ch. 9, Sec.
36. 1Noah’s Pl,, 4th Ed., p. 250.
People vs. Booth, 32 N, Y. 327).

Aund if the answer be obnoxious
to a demurrer, yet if the complaint
is defective in substance, judgment
is properly given for defendant.
(Id., 3493.)

When, therefore, the demurrerin
this case is interposed to the an-
swer, this demurrer reaches back to
the complaint or affidavit; snd i 4>
claimed that the affidavit is defec-
tive in substance.

1st. The complaint (the affidavit)
does not allege or show that it was
the duty of the appellants to do the
various things jwhich it is asked
that they may be compelled to do.

The simple allegation that the ap- | Leg

pellants, after demand, refused to
lo certain things ‘“‘as required by
law,” is not sufficient. hat law
is referred to? BSome statute of the
United States or of the Territory?
Or does it refer to the common law?
I'he allegation should be definite,
and the law should be designated.
And [ do not think that a simple
designation even of the law would
be sufficient, unless sufficient was
illeged, aside from this, to sustain
.he ‘Relator’s case, (Eilgh’u Ex.
Rem.,;#%536-538,) The affidavit
should have contained all of the
facts which go to constitute the
juty and which induce the obliga-
.ion on the part of the defendant to

perform the act sought to be per-
'ormed. (Id., $536.)

In this case now before us, the
flidavit contains none of the facts
rolng to show that it is the duty of
ppellants to do the things which
hey are now asking the court to
ompel them to do. It does not
ven refer to any statute. And it
annot be claimed that the man-
amus should be granted in antici-
ation of a supposed omission of
aty. An actual omission of duty
1ust be shown. (High, Ex. Rem.
12, and cases cited there; Id., 239
nd 41 ) For this fallure therefore,
he ground for a ‘mandamuas does
\of appear.

2d. But if it be assumed that
nough is alleged asto the duty of
he appellants in the premises, by
he eimple recital *“‘as required by
aw,"” and the law refers to ““an act
roviding for the registration of
oters,” ete,, “approved 22d Febru-
ry, 1878,” we then must consider
‘hether that be a valid law, as

bat is one of the peints raised and
assed upon in this case,

The registration act referred to
rovides that the assessor ‘‘shall ag-
ertaln upon what ground sueh
€reon claims to be a voter, and he
hall require each person entitled
0> voteand desiring to be registered
) take and subsecribe in substance
he following cath or affirmation:

i :
Territory of Utah, }aa

County of ———,
g first duly sworn,

I, s beip
¢pose and say, that I am over 21
ears of age, and have resided in
“e Territory of Utah for six

-be deemed a citizen,”

Could a woman who has been a
resident of this country less than
five years be ‘‘lawfully naturaliz.
ed?”” If not, then the fact of her
being a wife, will net make her a
citizen. I am not unmindful of
the limitation made in Kelly vs,
Owen (7 Wall, 496,) whereby the
restrictive clause in the last section
referred to, as it then stood, only
limited the application to free
white women. In that case the

“‘ballot shall be rejected.” (See.
13.) Itavails a party nothing that
he is “entitled to vote,” he will not
be allowed to vote unless he be |
registered, and will not be allowed
to register unless he take that oath,
His right, and the right of every
citizen to be registered and to vote f
depends upon his taking the oath.
Every t of that Registration
Act is pf:e:tod on the oath, If the
oath falls, the whole Registration
Act falls; for there is no provisien
made for any registration that does|limitation hung upon the words,
not depend upon that oath, ‘‘under existing laws,” and those
The question then for considera-| words have been Jeft out of the
tion is whether the oath be valid or { later statute. And not only =o,
net? but the limitation has also been ex-
Oar ““Organic Act”—our charter | pressly negatived by Bec. 2169 of
—provides that citizens alone can |the United States Revised Statutes,
vote. (Sec. 5 of the Organic Act.)| which provides that the natural-
If this provision has sinee been |ization laws shall apply to persons
modified by United Btates Statute | of African birth or descent. If the
(U. 8. R. 8. ¢1860) giving the Le-|hook upon which the court in that
gislature power to allow aliens to |case hung its exception or qualifica-
vote upon declaring their intention | tion, has been stricken out and also
to become citizens, the principle is | expressly negatived by statute,
not changed in regard to the oath; |and yet the clause, shorn of
for our ture has not availed [those qualifying words, ‘‘un-
itself of this medification and has|der existing laws,”” be allow-
never passed any act allowing|ed to stand and be embodied
aliens to vote upon ‘““declaring their | In the revision of the laws, we
intentions® to become citizens, must conclude that there was some
The Legislature can have no |other matter sought to be reached,

ower to do that whieh the laws { Plhar than of the applifcaut Oelug a
fgm say tlie slature 8 n? ree white woman, In the case re-
no

Legl

0. There might be sometime | ferred to, (Kelly vs. Owen,) the par»
a disagreement as to what the Le-|ties to the action had all been resi-
gislature might do when the mat- |{dents of this country five years,
ter was not by law of Congress for-|and hence no question on that
bidden; but there can be no possi-|point did or could arise. The rul-
ble disagreement when the power |ing there simply resolves itself into
is in express words denied to the|this, that all the parties being of
islature. The law of Coungress |five years residence, then and in
is our Constitution in the matter. | that case the only resfriction was
The Revised Statutes of the United l that of coler. An examipation of
States (Sec 1860) provides that the |the decision will fully bear out this
Legislatures of the Territories may | view.
fix the qualifications of voters,| In the case of Minor vs. Happer-
“subject, nevertheless, to the fol- |sett, (21 Wall, 162 ) the Bupreme
lowing restrictions upon the power
of the Legislative Assembly, name-
ly,” &e., and the first restriction is

———

_ |iect of native born women being
that the right of suffrage shall be | citizens, and refers to the fact that
confined to citizens and those who |the Government has also made
have declared their intention to|previcion for alien women to be-
become'such. This is in effect a|come citizens. 1t refers to the same
constitutional prohibition upon the | section as above given toshow this;
Legislature, and if the Legislature |and there is nothing whatever in
attempt to extend the right of suf-|the opinion in that case not in har-
frage beyond these named limits | mony with the view I have given
their action is nugatory. The ILe-|of the section.
gislatures, as I bave said, have not| The conclusion to my mind is
availed themselves of the power |that no married woman of foreign
to extend the right of saf-|birthean beallowed to vote in this
frage to ‘““those who have declared | Territory by reason of such mar-
their intentions™” to become eiti-|riage, until she has been a resident
zens. Therefore, no person, male | of this country fer five years, the
or female, can vote in this Territo- | time required for naturalization of
;y. unless such person be a citizen. | males, otherwise the law would not
he coneclusion is, to my mind, ir-|be uniform,'and would be unjust
resistable, and I can see no possible | and inequitable, and in violation of
way to avoid it. the United States Btatutes — our
The territorial statute prescribing | Constitution in such cases. (on-
the qualifications of voters, uses|gress never eontemplated such ine-
language to which that of the oath
in the Registration law exactly cor-| The registration act referred to
responds, The assessor then, in|allows “widows’ of citizens to vete,
ascertaining whe are“antitla(f to | when all widows are not citizens,
vote,” looks to the statute, and the | for the same reason thatall ‘“wives”
language of the statute and that of | cannot be such. As to the citizen-
the registration oath being the |ship itself of widows(there is this
same, it follows that the persons ption—that if their husbands
ing the qualifications .speci-| had declared their intentions to
fied in the oath and who will take | begome ecitizens, then the widows
the oath, will be allowed to register | would be citizens ‘“upon takiog the
and to vote. oaths preseribed by law.” (Rew,
The oath excludes all male per-|8t. of U. 8. Sc=c. 216&} But this
sops from voting who are not ‘‘na- jexeeption does not apply here, for
tive born” or “naturalized,” yet it|the reason that a *‘widow’’ does
allows female persons to register | not have to swear that she is a
and vote who are neither ‘*native | ¢itizen, nor show that she has
born” nor “naturalized.’”” The evi- | taken the ‘‘preseribe 1 oath,”
dent intention was to evade or ig-| The registration oath not only
nore the law of Congress, If this|allows ‘“‘wives,” “widows”
were not the purpose, why not stop | ““danghlers’” to vote, who are not
with the words ‘“native born or|citizens, but it, on the other hand,
naturalized”” when referring to fe-| excludes men from voting who are
male persons,as was done whenthe | citizens. A male per:on of foreign
language Treferred to male per- | birth who, when his father ywas
son-? paturalized was under twenty-one
The daughter of a naturalized | years of age, is by the actjexcluded
citizen is not made a citizen by her | from voting unless he be naturaliz-
father’s naturalization, any more
than a son, unless she was under 21
years of age at the time of her fa-
ther’s naturalization; and yet this |

persons to be native born or nat-
uralized in order to vole, notwith=-

vote withoat being either natural-
ized or native-born.

This Territorial act not only con-
fines the male voters to those who
are native-born or naturalized, but
it also imposes an additional burden
upon them that is not imposed upon

|
l
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wouldn’t let him do either one.
Then he began:

““I was gitting in my house
when 2

“I don’t want to know what hap-

pened in your heuse. A fight took
place in the street, and if you were

the female voters. The male voters| on the spet I want to know it.”’

are required to be tax-payers.

Such a discrimination ,(is un-|and-—-"

unreasonable, The
Court, in the majority opinion, so
bolds, but says the oath is nugatory
only to that extent. The court, as
I think, has no right or authority
for doing this. It is not an anala-
gous instance to that of a statute
which contains various grants, not
dependent upon each other, part
of which might be stricken out and
the residue stand, and in giving of
those stricken out, the islature
had transcended its authority. But
it might be mere analagous to a
grant based upon several condi-
tions, all of which are to be com-
pliea with before the grant accrues.
Here several things have to be

Just and

““Well,I heard a lond talking,

“I want to know if you saw the

defendant strike the plaintiff,” in-
| terrupted the lawyer.

Mr. Pinder bad sworn to tell all
aboat it in a truthful manner, but
| he was new ordered to leave out
more. than half of *‘‘the whole
truth” and begin where it suited
the lawyer.

‘“When I crossed the sireet a
womsan said—"?

{ %I *don’t care what a we 2an
said, sir,”’ shouted the lawyer.

What that woman said should
have been told, according to the
oath taken but the lawyer wouldn’t
have it.

“Well, I saw two men fighting—

sworn to before the party applying | the plaintiff and defendant here,”

will
and vote,
authority

son ifany ene of those things

be allowed to

and there

is no

l

register | observed Mr. Pinder.

“Do you swear that these were

to register such per-|the men?”

Mr. Pinder had sworn to tell ““the

specified are left out. Therefore, if | truth, the whole truth, and noth-
he cannot swear toevery one of the ing but the truth,” and the lawyer
matters required by the oath, he is | turned right about and hinted that
excluded from registration and|he might not have seen the men

considerable length upon the sub- | matter., The oath and r

quality. 1.

aud |

ed bhimself, It requires all male |

standing it allows female persons ¢) |

voting.
based upen an eath of speeific pro-
visions,
he eannot be registered and vote by
taking part of that oath, The oath,
as given and as a whole, must be

falls, that which remains is not the

legislating.

But, I have, I think, shown the
oath ip question is not defective in
merely one parlicular. There are
defects in almost eve

His right to vote being| he swore he saw.

‘‘These were the two men,” he

the court cannot say that | answered.

““And you saw the blows struck?”’ .
¢ did.”
“Now we claim that not a single

taken. If ome of its provisions|plow passed!” shouted the lJawyer,

He was defending a man with a

oath required for registration. And | black eye and a busted nose, who
any attempt by the court to change | had been arrested while fighting,
the oath and authorize a different | gnd Mr, Pinder had seen the fight,
one, is, in my judgment, simply|and

yet he claimed that Pinder
didn’t see & blow struck.
III h“rd__ll'
¢No matter what you heard ”
Mr. Piuder had heard plaintifl

ry branch of it | dare defendant t» strike him, and

~—defects that are incurable by this| he had sworn to tell the truth yet
or any other court. The branch ap-|the lJawyer had forced him into per-

plyin%tu ““wives’ is thus defective,
also ©
also that applying to ‘“‘daughters,”
and that applying to male persons,
A registration act founded upon
an oath so bristling with unjust dis-
criminations,
An election carried on under it is a
fraud upon the rights of the people.
One able text writer says that
““all regulations of the elective fran-
chise, must be reasonable, uniform
aud impartial.”’ (Ceoley’s Const.
Lim. p. 602). A statute that is not
80 is utterly void. (Monroe vs.

Collins, 17 Ohio St. R. 665).

The statutes of the United States |
| Court of the United States dwell at |stand as our constitution in this

Jury. He wouldn’ let him tell the

at applying to *‘widows,” | hole truth—nor even haif of it.

““Did you eee blows passed?” re-
sumed the lJawyer,
H[ did.”

“And yon saw the plaintifl'strike

ought not to stand. | the defendant firsi?”

. “No, sir; the defendant struck
first.”

“Whet! doyou know what you
are swearing to. Didn’t you just
takean oath to tcll the truth in tbis
me??! .

‘[ did.”

‘“And now are you trying to mis-
lead the jury by suppreesing part of
the truth—Ly telling what youn

| wish to and suppressing what you

egistration
act being in direct violation of the
statutes of the United States, are
uncenstitational, null and wvoid.
They are not only void for the rea-
son stated, but also because they
are against the plain and obvious
principles of common right and
common reason,

these principles, it is null and void.
(Wilkinson vs, Leland, 2 Peters;
657, Terrett va. Taylor, 9 Cranch

11).
‘That this oath is against common
right and common reason, is mani-
fest to every one,

There are two or three minor
points upon which I am unable to
unite with the majority of the
cgurt, but it is not necessary to note
them.

_+--l-+—

Natural Result of Too Much Lawyer
in Our Legislature.

Tha other day it was necessary
for Mr. Pinder to go into court as a
witness. Mr. Pinder knows the
nature of an oath, and he isn’t a
man who would perjure himeelf
for the biggest and best farm in
Michigan. Mr. Pinder was ordered
to stand up, raise his right hand
and swear that bhe woald tell the
truth, the whole truth,and nothing
but the truth, Then he sat down
and a lawyer began:

“Mr. Pinder, you eaw this aflair,

did you?”’
“I did.”
‘“‘Well, stale {o (he jury what
| teok place.,”
"YJ)HH,'I was egitting in the bouse,

and my wife suddenly called—"’
“Never mind your wife, Mr, Pin-
der,” interrupted the lawyer,
“Why, sir, my wife called to—"
¢‘Never mind your wife, I say!
[ want to know what you know.”
Mr. Pinder had been swornd to
tell the truth and the whole truth,
but right at the outset the lawyer

Whenever any | wanted to
law is calculated lo operate against | they wouldn’t have it. They made

don’t.”

¢“No, sir. Just as I heard—'?

“*You heard! We don’t want to
know what yon heard!”

Mr. Pinder didn’t wanf to sup-
press anything, but he was foiced
to; he wanted to tell all about it,
but they wouldn’t let him; he
tell the whole truth, but

him perjure himeelf while swearing
to tell the truth, the whole truth,
and nothing but the truth,—Delroit

43, CW]EJ’ ’s Const, Lim. P 166 n. | Free Pregs,

NOTICE.

In the Probate Court in aad jur
Salt Lake County, Territory of
Utah.

. — —

1

—

AxN BLACKWOOD,
Plaintifl,
arainst
JosrrH BLACKWOOD,

Defendant.

|

The People of the Teorritory of Utab,
To Joscph Blackwood, Defendant,
Greceting:

OU are hereby summoncd to appear in
an action brourht against you by the
above named Ann Blackwood, plaint.ff, in
the Probate Court in and for the County of
Sait Lake and Territory of Utah, and aun-
| swer the cowplaint filed therein withio ten
days (exclusive of the day of service) after
the serviceon you of this summons — if
served within this county, and if not with-
| in this county,but within the Third Judicia
| District of the Territory of. Utah, within
twenty days; etherwise within forty days.
This action ia brought to obtain a decree
| digsolving the bonds of matrimony existing
between you and said plaintiff, and if you
fail to appear or answer, plainiiff will &p--
ly to this court for the relief prayed fori
Ear said complaint, and cost of suit.

In witness whereof, I hereun.
to set my hand and seal of
said Court, in Ealt Lake

g~
City, this 1st day of Febru-
aryydA.D. 1879,

{ SEEAL-
g D. BOCKHOLT,

Clerk Probate Court, Salt Lake
County, U.T

wit




