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the appellants electing to
stand upon their answer the court
below granted the peremptory man-
damus and thereupon appellants
brought the case to this court

the righttight to the mandamus must
clearly appear under the formeformerr
practice the alternative writ was re-
garded as the foundation of all sub-
sequent proceedings in the case
and resembled in this respect the
declaration in an ordinary action at
common law it was necessaryessery that
upon ilaita face a clear right to the
manmandamuslamusismus be shown and thetoe ma-
terial facts on which thetha applicant
relied bobe strictly bet aoso that
they may bobe admitted or traversed
by the return

great strictness Is requisite in
this respect

highshighs extraordinary legallegaiJ

by tacit consent the affidavitaffa davit has
bebeenentreatedtreated as the complaint and
the first pleading in this case this
is in accordance with the rule as
laid down in california and also
recognized by this court in a for-
mer case

people vs supervisors 27 cal
chamberlain vs warburton

I1 utah
thethia affidavit as a complaint

therefore is to be treated as the siaslaal-
ternativetematertecnativeulvetive writ formerly was it is
a well settled ruletule that a demurrer
reaches backbacke to the firstfint fault com-
mitted by either party andana on de-
murrer to the return or answer it
Iss therefore competent for the de-
fendant to avail himself of any
material defect in the complaint or
affidavit

highs extraordinary reme-
dies 1493 state vs mcarthur 23
wiswib goulds PIpl ch 9 secbee
36 1 noahs PI ath ed p aw
people vs booth 32 N Y

andaud if the answer be obnoxious
ioto a demurrer yet if the complaint
is defective in substance judgment
iais properlyproperty given for defendant
id
when therefore the demurrer jininthis case is interposed to the an

iwer this demurrer reaches back to
the complaint or affidavit aadotaj A

claimed thatchat the affidavit is defec-
tive in substance

lat the complaint thetha affidavit
does not allege or show that it was
the duty of the appellants to do the
various things which it is asked
that they may be compelled to do
rhethe simple allegation that the ap-
pellantspel lants after demand refused to
lo10 certain things as required by
lawIlaw 3 issnotnot sufficientlelent what law
Is referred to some statute of the
united states or of the TerrIterritorytorytorsrjordr does it refer to the common law
rhe allegaallegationtiontiou should be definite
hindeind the law should bete designated
and I1 do not think that a simple
designation even ot06 the law would
be bufflelentsufficient unless sufficientfent was
lilillallegedeged aside from this to sustain
the relaKelarelatortorstorbr case Elighighshs ex
rem the affidavit
should have contained all of the
facts which go to constitute the
lutyjuly and which induce the obliga-
tion on the part of the defendant to
perform the act sought to be per-
formed id 2536J
in this case now before us the

affidavit contains none ol01 the facts
lulng to show that it laIs the duty of

ippel lantslanta to do the things which
heybey are now asking the court to

them to do it does not
ven refer to any statute and it
annot be claimed that the man
amus should be granted in antici
lationn of a supposed omission of
aty an actual omission 0off duty
aust be shown high ex remkern
12 and cases cited there id 39
nd 41 for this failure therefore
he ground for a 1 mandamus does
lotloi appear
ad but if it be assumed that

Is alleged as to the duty of0
he appellants in the premises by
he simplepimple recital as required by
awsaw and the law refers to an act
dovdro dingaa for the registration of
oters s etc approved febrary 1878 we then must consider
hetherbother that bonboabe a valid lawlawasas

hat Is oneono of the points raised andupon in this caseme
the registration act referred to

broides thattiethalthat the assessorasseasbeeborsaor shallahall agas
ertain upon what ground such
ersonensonereon claims to be a votersvoter and behall require eachesch person entitleden titled
0 desiring to be registered
31 take and subscribe in substance
he following oath or affirmation
territory of Utah
gounyouncountyty of Bsss

f being first duly sworn
leposeimpose and say that I1 am over 21
tearsears of aadsaaeage and have resided inhe territory of utah for six

i

months and in the precinct of
oneona month next preceding

the date hereof and if a male am
a native or naturalized as the
case maymay be citizen of the united
states and a taxpayertax payer in this terr-
itory or if a female I1 am na-
tivetive bomborn or natunaturalizedrallied or the
wifewife 99widow or daughter as
the case may be of a native born
or naturalized citizen of the united
states and the same section further
provides that acupanupon thetho receipt of
such affidavitt the assessor as
aforesaid shashallshail1I1 place the name of
such voter upon thetiia registration
list of theahe voters of the county
secsecsee 1

this statute requires that each
person entitled to vote and desiring
to be registered shall take this
oath if his or her name be not
upon the registry list his or her

ballot shall be rejected becbeebeesee
13 jtit avails a party nothing that
he is entitled to vote he will not
bebo allowed to vote unless he be
registered and will not be allowed
to register unless he take that oath
his right and the right of every
citizen to be registered and to vote
depends upon his taking the oathevery part of that reeregregistrationjatfatration
act is pivoted on the oath if the
oath falls the whole registration
act falls for there is no provision
made for any registration that does
not depend upon that oath

the question then for considera-
tion is whether the oath be valid or
not

our organic act our charter
provides that citizens alone can

vote beeseoseesec 65 of the organic act
if this provision has since been
modified by united states statute
U S IL S 2 1860 giving the le-

gislaturegislature power to allow aliens to
vote upon declaring their intention
to become citizens the principle is
not changed in regard to the oath
for our legislature has not availedaval
itself of thishis modification and has
never passed any act allowing
aliens to vote upon declaring their
intentionsstoto become citicitizenzem

the legislature caucan havenave no
power to do that which the lawslawa of

saybay tuotue shall
not do there might be sometime
a disagreement as to what the le-
gislaturegislature might do when the mat-
ter was nonot

i
t by law of congress for-

bidden but there can be no possi-
ble disagreement when the power
is in express words denied to the
legislature the law of conCoucongressgresspress
is our constitution in the matter
the revised statutes of the united
states sec 1860 provides that the
legislatures of the territories may
fix the qualifications of votervoters

subject nevertheless to the fol-
lowing restrictions upon the power
of the legislative assembly name-
ly bofecya and the first restriction is
that the right of suffrage shall be
confined to citizens and those who
have declared their intention to
beco this is in effect a
constitutional prohibition upon the
legislature and if the legislature
attempt to extend the right of suf-
frage beyond these named limits
their action is nugatory the leg-
islaturesgisla tures as I1 have said have natnot
availed themselves of the power
to extend the right ol01 suf-
frage to those who have declared
their intentions to become citieitl
zens therefore no person male
or female can vote in this territo-
ry unless such person be a citizen
the conclusion is to my mind ir

and I1 can see no possible
way to avoid it

the territorial statute prescribing
the qualifications of voters uses
language to which that of the oath
1inn the registration law exactly cor
responds the assessor then in
ascertaining who are entitledentitles to
vote s looks to the statute and the
language of the statute and that of
the registration oath being the
same it follows that the persons
possessing the qualifications speci-
fied in the oath and who will take
the oathy will be allowed to register
and to vote

the oath excludes all male per-
sons from voting who are not na
tivetivo bornbornoror naturalized yet it
allows female persons to register
and vote who are neither native
cornnorborn nor li naturalized 11 the evi-
dent intention waswits to evade or ig-
nore the lavirlaw of congress if this
were not the purpose why not stop
with the words Icnative born or
naturalized when referring to fe-
male persons as was done wwhenhen the
language referred to male per
sone

the daughter of a naturalized
citizen is not made a citizen by her
fafatherstherla naturalization any more
than a son unless she was under 21
years of age at the time of her fa-
thers naturalization and yet this

territorial statute and oath allow
I1 her to be registered and to vote
she hashaa no more right to that privi-
lege than a son and the legisla-
ture had no authority to grant it to
either thisthia cannot be deemed an
unimportant matter when we re
memmeinberthabberthat two thirds or nearly
so of the population of this terri-
tory according to tho last ccensus
were of foreign birth or the children
of parents who were of foreign
birth

this act without any restrictions
or limitations allows the wives of
citizens to vote yet all wives of
citizens are not citizens

the revised statute of the unit-
ed states seeeeesec 1994 saye any
woman who is now or may here-
after be married to a citizen of the
united states and who might her-
self be lawfully naturalized shall
be deemed a citicitizenzenzeb 11

could a woman who has been a
resident of this country less than
five years be JawlawfullyfUlly naturalizealiz
ed if not then the fact of her
being a wife will netnot make her a
citizen I1 am not unmindful of
the limitation made in kellykeily vs
owen 7 wall whereby the
restrictive clause in the last section
referred to as it then stood only
limited the application to free
white women in that case the
limitation hung upon the words

under existing laws and those
words have been left out of the
later statute and not only eoso
but the limitation has also been ex-
pressly by secsee 2169 of
theUnited states revised statutes
which provides that the natural-
ization laws shall apply to persons
of african birth or descent if the
hook upon which the court in that
case hungbung its exception or qualifica-
tion has been stricken out and aisoalso
expressly by statute
and yet the clause shorn of
those qualifying words un-
der exexistingsting laws be allow-
ed to stand and be embodied
in the revision of the jawslaws we
must conclude that there was some

i otherothet mauermatter sought to be reached
I1 other ilja aaryP jaza lorulornlernai a
freetree whitewhile woman inthejn the caserecacerecase re-
ferred to meilykelly vs owenjowen the par-
ties

pat-
ties to the action had all been resi-
dents of this country five years
and hence no question on that
point did or could arise the rul-
ing there simply resolves itself into
this that all the parties being of
five years residence then and in
that case the only restriction was
that of color an examination of
the decision will fully bear out this
view

in the case of minor vs happer-
sett 21 wall the supreme
courtof the united states dwell at
considerable length upon the sub-
ject of native born women being
citizens and refers to the fact that
the government has also made
provision for alien women to be-
come citizens it refers to the same
section as above given to show this
and there is nothing whatever in
the opinion in that case not in har-
mony with the view I1 have given
odtheof the section

the conclusion to my mind iaIs
that no married woman of foreign
birth can be allowed to vote in this
territory by reason of such mar
ariage until she basbaa been a resident
ofbf ithis country for five years the
titimetne required for naturalization of
males otherwise the law would not
beve uniform and would be unjust
and inequitable and in violation of
the states statutes our
constitution in such cases con-
gress

I1

gress nevernever contemplated such ine-
quality

the registration act referred to
allows widowswidowss of citizens to vote
when all widows are not citizens
for the same reason that all bivs
cannot be such As to the citizen-
ship itself of is this
exception that if their husbands
had ducdeclaredlared their intentions to
become citizens then the widows
would be citizens upon taking the
oaths prescribed by lawaw rev
st of U S sec zige but this
exception does not apply here for
tuethe reason that a widow doeadoes
not have to swear that she is a
citizen nor show that shesho has
taken the I1 prescribe I1 oath

the registration oaoatonthnot only
allows wives 19 widows aud

daughters to vote who are not
citizens but it on the other hanhanddi
excludes men from voting who are
citizen A male pert on of foreign
birth who when his father was
naturalized was under twenty one
years of age is by the actaci excluded
from voting unless he be naturalizealiz
ed himself it requires all male
personspersona to be native born or nat-
uralizedzed in order to votevotes notwith-
standing it allows female persons ttty

yote without being eitherelther natural-
ized or native born U

this territorial act ilotnot only con-
fines the male voters foto those who
are native born or naturalized but
it also imposes an additional burden
upon them that is not imposed upon
wethe female voters the male voters
are required to be taxpayerstax payerspay ersera
such a discrimination iais un-
just and unreasonable the
courtcourts in the majority opinion eoso
holds but says the oath is nugmugnugatoryatory
only to that extent the court as
I1 think has no right or authority
for doing this it is not an analo-
gous instance to that of a statute
which concontainstaini various grants not
dependent upon each other part
of which might be stricken out and
the residue stand and in giving of
those stricken out the legislature
had transcended its authority but
it might be meremore analogous to a
grant based upon several condlcondi-
tions all of which are to be com-
piler with before thethem grant accrues
here several things have to be
sworn to before the party applying
will be allowed to register
and vote and there is no
authority to register such per-
sonson if any one of those things
specified are left out therefore if11

he cannot swear to every one of the
matters required by the oathbath he is
excluded from registration and
voting his right to vote being
based upon an batheath of specific pro-
visions the court cannot say that
he cannot be registered and vote by
taking part of that oath the oath
as given and as a whole must be
taken if one of its provisions
falls that which remains is not the
oath required for registration and
any attempt by the court to change
the oath and authorize a different
one is in my judgmentjudgments simply
legislating

but I1 have I1 think shown the
oath inip question is not defective in
merely onoona particular there are
defects in almost every branch of it

defects that are incurable by this
or any other court the branchblanch upapo
plying to wives is thusthua defective
aisoalso maomat applying to 61 widows 1 I

also that applying to 16daughters
and that applying to male persons

A registration act founded upon
an oath so bristling with tirunjustjust dis-
criminationscriminations ought not tto0an election carried on under ititsIs a
fraud upon the rights of the peoplepeble

one able text writer saysbays that
ailaliall regulations of the elective fran-
chise must be reasonable uniform
and impartial coocoolensCooCaoleys const
lim p A statute that is not
so laIs utterly void monroe vs
collins 17 ohio st BR

the statutes of the united states
stand as our constitution in this
matter the oath and registration
act being in direct violation of the
statutes of the united states are
unconstitutional null and void
they are not ononlyly voidvold for the rea-
son stated but also because they
are against the plain and obvious
principleseB of common right and
common reason whenever any
ialawW is calculatedi

to operate against
these princprinciplesaples it is null and void
wilkinsonvs leland 2 peters

Terrettve taylor 9 cranch
43 cooleyscooleyCooleysIs constconat lim p n
11

that this oath is against common
right and common reason is mani-
fest to every one

there are two or three minor
points upon which I1 am unable to
unite with the majority of the
courtcourts but itA is not necessary to note
them

iraITanaturaltural result oftonof too much lawyer
in our legislature

teotherth 9 other0 th or day it was necessary
for mr pinder to go into court as a
witness mr pinder knows thothe
nature of an oath and bohe a
man who would perjure himself
for the biggest and best farm in
michiganbuich igan mr pinder was ordered
to stand up raise his right hand
and swear that hebe would tell the
truth the whole d nothing
butut the truth then he sat down
and a lawyer began

mr pinderfinder you baw this affair
did yousou

191I did P

weilweliwellmell state to tuetho jury what
took place

well I1 was bittingsitting in the housebouse3

and my wafe buddsuddenly called JI
never mind your wife

der interrupted the lawyer
why birsir my wife called to
never mind your wife I1 baysaybaylI1

want to know what you know
mr pinder had been to

tell the truth and the whole truth
but right at the outset the lawyer

would nilnit ietlet him do either one
then he began

1I was sitting anin my housi
0

when s

191
iI dont want foto know what haplisp

penbeneded in your heusehouse A fight took
placeplaca in the street and iflf you were
on the spot I1 want to know it

welldwelli heard a loud talking
and

011I want to know ifit you saw the
defendant strike the plaintiffsplaintiff in-
terrupted the lawyer

mr pinder hadbad sworn to tell all
about it in a Jttruthful manner but
he was now ordered to leave out
more than half of the whole
truth and begin where it suited
the lawyer

when I1 crossed the streett a
woman saidsald 11

1I dont care what a wowe uannan
said sirair shouted the lawyer

what that woman said should
have been told according to the
oath taken but the lawyer
have it

weliwell I1 saw two men fighting
the plaintiff and defendant here
observed mr pinder

do youlyour swear that these worewere
the men

mr pinder badhad sworn to eilelielltell athethe
truth the whole truth and noth-
ing but the truth and the lawyer
turned right aboaabout and hinted thatthad
he might nodnot have beenpeen the men
he swore hebe saw

these were thothe two men he
answered

and you saw the blows struckTI
fai1I did
now we claim that not a single

blow passed I1 shouted the lawyer
he was defending a man with a

black eye and a busted nose who
had been arrested while fighting
andarand mr pinder had seen the fight
and yet he claimed that pinder

see a blowbiow struck
1 tiI heard
no matter what you heard

mr pi uder had heard plainplaintifftinttift
dare defendant t him and
he had sworn to tell the truth yet
thetho lawyer hadbad forced him into per-
jury he ht him tell the
whole truth nor even half of it

did you seeeee blows passed re-
sumed the lawyer

1I did
and you awfaw the plaintiff strike

the defendant first
no sir thethe deafendefendantdant sostruck

first
what do vouvon know what you

are swearingsweating 4 to youou junjutjuntjuttt
tabean oath to tell the truthruth in ibis
case

411 I ddid1 d 1 1

and now afeare you trying tomis 5

lead the jury by suppressingsinsiDeg part of
the truth ly telling what you
wishwah to and suppressing what you
dont s

no sirair justjuat as I1 heardyou heard we dont want to
know what you heardhethdill

mr pinder want to sup-
press anything but hebe wabwaa forced
to he wanted to tell all about it
but they let him hebe
wanted to tell the whole truth but
they have it theywhey made
him perjureperjure himself while swearing
to tell the truth the whole truth
and nothing but the truth detroia
free press
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in the probate court iniii and fur
saltsall takelake county territory of
utah

ann BLACKWOODBLACK WOOD
i plaintiffNi latiff I1

affat y V

blackwood f
defendant I1 q

tho people of thetho Torriterritorytory 0of utah
to joseph defendant

oreeOrceeting

VOITOU areato hereby summoned to appear inyJL an autionaction brought against you by tho
above namednamed ann Black woodiwoods plaintiff in
the probate court in and for thothe countyCou rity ot01
saltbait lake and territory otof utah andanil an-
swer the complaintcompa mottot filed therein within ten
days exclusive otof the day otof serviceervice after
the service on you of ebli bunnBurnmons if
servelserved within this county and itif not with-
in thia within the third
district otof thetho territory otof utah within
twenty days otherwise within forty days

this action Is brous ht to obtain a decree
dissolving the bonds otof matrimony existing
between you and saldsaid plaintiff andwilit iozoujouu
fall to appear or answer plaintiffplainilirtill willI1 I1 I1 opp
plyly to this court for the relief 02prayed foritoriterher said complaint andana costcoat ol01 bultsuit

in witness whereof I1 hereun-
to getact my band andnd 6ealseal off

W said court in saitbait lake
city this iftlot day of Ffebraebruabru
araradatarybivyrADkadAD 1879

D BOCbockholtkuoltKnOLT
clerk probate court galtgait lakolake

fwu county UT


