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termine that we dont want to
deny her any privilege if she is
the lawful witwifee paas soonBOOB as thatis
ascertained her privilege wolwin be
freely accorded it is not for herber tosyay that it is a fact the question
off domdoes intocompetency not enter
the issue the witnessw should be
retained in the contempt

mr rawlins I1 do not dispute
that the court mymay pass upon thesechef
natt eBs for that is right but the

is that the
neverever decided whether the witness
teis competent or not the court in
effect told her to against the
dendefendantdant and saidthe grand atry

could then say whether she was
competent or not we find this
woman in the penitentiary for

hat for refusing to answer a
rial question the court has

otlot passed on that nor will it un-
lessit it overrules the supreme court
of the united states so thathat in
either eventevena she cannot testify itjsis unnecessary to go into the quesqueetntiou of the convenience of the grand
juryly it is the law that we if nt
itt is tilethe function of the court not
of the grand jury to pass on the
competency of the witness the
ourt seeks to compolcompel her to testify

beforeafore determining whether she is
a competency or not

judge sandford may not the
jujuryry go into the question of her com-
pepetelyteney

mr rawlinskawlins not if the authori-
ties are right that is the very quesquee
ciollon ruled on in the miles case the
lower court toltollI1 the jury to inquire
as48 to caroline owens competency
aladd the supreme court of the
fluted states said inquiry was un
awful language cannot be clearer

thalafaan Isia inih this emecase it says that
aa long as the first marriage is con-

dtested the alleged second wifebife
abot testify on that point you musmustt

Irrilde the law in order to require
ner to0 o answer in this case she
coulduld not be a competentcompetent

in any event as theraatter stands the grand juryjury can
onlyy receive lawful testimony andyet the strong arm of the law sendsto0o the penitentiary this woman
ahmhonitthefhe highhighestestcourtcourt of the landand
U Fsaidaid has the right to take the

course she has done I1 ask the courtis lot toethe question clearly in violavielatiola of the law as laid down by the
preme courtos theOK united states

nothingpothine can be clearer thauthan that
I1 allAHthee testimony bowsbobows that sheshea ahsetb

dak wife andadd there is18
othin to show he contrary

sirang to oaymy the disdistrict

attorney says he dotdoted not want to
deal unfairly with her he goes
farther than the law allows eevenn if
shehe waeftes competent witness they
sought aft extort from heraher a state
ment that in torho event could be
made

judge sandford take an adjourn-
ment till tomorrow at 10 am

this left mrs Hondhendrickson in the
I1

custody of the marshal another
night when thetb court
juojuliga hendersonson is mid toth have
tomtold a deviddeputyy theam witness mustM go
to0 the penitentiary it is stated
gatbat ogden hiles went out of
hisfate way to instruct the officer
aeM to his duty in this regard
the spirit that prompted such a
course can be judged hfrom thehet afactwt
twbat mrsmm hendricksonHendrick cont who isin ALa

lady of the highest respectability1
widand honor was confined in a ioorrooma
with two of thohe most depraved fe-
males that were ever incarcerated
in jail on saturdayday sunday
and monday nights theshe could obtain
no rest for thebe ququarrelingamling of the two
while ththeir fearfulbalul imprecations and
vile words and actions were too hor-
rifying for description of course
the marshal is not to blame because
these are the best accommodations
that he has

the territorial supreme court
on jana 7 reached aconclusion in the
matter of the application of mrs
hester hendricksonHendrickaon for discharge
from custody because as a legal
wife the law said she could not be
compelled to testify against her hus-
band ROWboth judges boremanborema and
sandford followed the course of
judge hendeersonHendHeade tersonmn and filed the fol-
lowing opinions
IN THE SUPREME OF

january74nuary term 1889
ex parte hester hendricksonon petition for discharge from

prison on writ of habeas corpus
boreman justice delivered the

opinion of the court
the petitioner waswaa adjudged guil-

ty of eftcontempttempt and committed to
prison for refusing to answer a
question propounded to her by the
grandeurygrangrand jurydjury of the district court at
ogden when she was fta witness
the grand jury had under investi-
gation a charge of polygamy against
one john hendrickson and had re-
ceived tebtestimony tending to show
that said john hendrickson had
married two women on thetee lot day
of jajanuarynuary 1885 at the same time
by the same ceremony or on the
sameiams day namely saidmid hester
hendricksonHend and another woman
mamed mary lloydjlloyd when the
petitioner had been sworn asaa a wit
newnee before the grand juryury she
claimed that she was theme lawful
wife of said john hendrickson and

that asa suchauch sheehe was exempt
from giving testimony upon
inquiryairy by ahhe araud jujuryry touch-
ingZ her blaimlaim off exemption
she testified without
that she waswae married to midbald john
hendrickson on the first day of
january isis Furtfurtherber with A
view to ascertain whether in fact
ehe the lawful wife of saidodd john

os shesh claimed the
granddudujuryury waedasked horher whether johnweiendricksonekson i ou the same day that
she married him married another
woman named mary lloyd rhobhe
declineddeeliaed to aaker this question
and the matter wasva referred to the
court the granitgrand jury audand the

werewem by the court in-
structedted that it was thehe duty of the
witness to answer the question and
to walar al questions put bytheby the
grand luryjury touching the inquiry apao
to wetherher she really wwas themo lwlaw-
ful wvwile orok wa of saidid johnjoha hend
ricrickokeenoa and thea her testimonytw mozy
could vatnot bobe used by the grand jury
againstaidid john hend wekson if itib

id appear thatt she was the law-
ful wife that the inquiry was made
with a view merely to ascertain
whether ahe was such lawful wife or
notlotupon returning to the grand jury
room shedie again declined to answer
be and the matter was

again referred to the court by the
grand jury the witness was
askedked by the court in the
prepresencepredencepence of the grand jury
whether sheehe would answer the ques-
tion ahebe replied that she would
notenot godand bowd not obey the order of
the court requiring her to do so
the court adjudged her guilty of
contempt and committed her to
prison there to remain until she
should answer the question or be
legally discharged

the matter for our examination is
whether the court had the authority
to remit to the grand jury the ques-
tion as to the competency of the
petitioner asaa a witness and this
question depended upon the proof of
a fact itif showersshe were the lawful wife
of mid john hendricksonHendrickaon she was
prima fade a competent witness
under the first section of what is
iconcommonlyomm only known asaa the edmunds
tucker jawfew of congreveCongreCongreasvs comp
laws of utah of 1888 p ltbut
by the same law it appears that if
sheahe were the lawful wife she could
not in a casecame against her husband be
compelled to testify against her con-
sent in order to ascertain whether
she waswaa the lawful wife it was nec-
essary to ascertain whether she was
the fiet wife that was clearaclearly a
question of fact the quesquestionon
which the grand jury asked the wit-
ness plainly showedshoed that the object
of inquiry waww whether reallyreaby the
witness was the first wife as she
claimed to be if she were not her
claim of exemption irom testifying
would fall before the grand jury
could require her to testify in
the case against john hendrick
sonon they mustmastbebe sasatisfieddefied that
she was not the first wife
the question I1 of 1 the 00competencybe
woewas one of mixed lawandI1 a fretfact
but not a question of doubtful law
suchboch anonean one antheythey would need the
advice of the court upon the grand


