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termine that, We don’t want to
deny her any privilege. If she is
the lawfyl wife, as soon as that'is
Atcertained her privilege will be
freely nccorded. 1t is not for her to
fSay thnt it isn fact. The question
Of(‘Ompet.ency does not enter into
the iwsue, The witness should be
*etained in the contempt,

Mr. Rawlins—I do not dispute
that the court may pass upon these
Mmatters, for that is right. But the
difffetifty here ta that the court hos
Dever decided whether the witness
is competent or not. The court, in
eflect, told her to testify against the
defendant, and sid the grand jury
could then say whether she was
“mpetent or not. We find this
Woman in the penitentiary, for
¥what? For refusing to answer a
Material question? The court has
Dot passed on that, nor will it, un-
ks it overrules the Supreme Court
Of the United Btates. Bo that, in
€ither event, she cannot testify. 1t
I8 unnecessary to go into the ques-
Lion of the convenlence of the grand

Jury. 1t s the law that we wagt.

Itis the function of the court, not
of thegrand jury, to pass on the
cOmpetency of the witness. The
Court seeks to compel her to testify,
before determining whether she is
A competeney or not.

Judge Bandford— May not the
Jury ¥0 into the guestlon of her com-
Peteney?

_Mr. Rawlins—Not If the authori-
ties are right. Thatis the very ques-
ton ruled on in the Miles case. The
lower court tol 1 the jury to inguire
% to Caroline Owen's competency,
ind the Bupreme Court of the
United States said inquiry was un-

Wiul. Language cannot be clearer
than it g iy this ecase. It says that
8 long

d. the nlleged second wife ean-
10t tetify on that point.  You must
OVerride the law in order to require

T 1o answer in this case. She
;"“1‘1 not be a competent wit-

8 in apy event, as the
?m“‘tel' stands. The grand jury can

¥ receive lnwful testimony. And
¢t the strong arm of the law sends
“_hthﬁ Penitentiary this woman,
om the highest court of the Innd

% said has the right to take the
;‘:‘;Pse She has done. I ask the court,
lionOt the question clearly in viola-
8 of the law nslaid down by the

Preme Courtof the United States?
?u-}i“g can be clenrer than that
'8 Imprisonment is unlawful. Al
lﬂ:_::“timOny shows that she is the
nourlwlre, and there is abwolutely
8t ‘Mg to ghow the contrary.

fge to pay, while the district

as the first marriage is con-l
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attorney eays he does not want to
deal unfairly with her, he goes
farther thanthe law allows, even if |
she wae a competent witnese. They
sought to extort from her n siate-|
ment that in no event could be
| made.

Judge Bandford—Take an adjourn-
ment till tomorrow at 10 a.m.
| 'This left Mrs. Hendrickson in the
custody of the marshal another
night. When the court adjourned
Judge Henderson is maid to have
told s deputy the witness must go
te the penitentinry. It s stated
that Ogden Hiles, went out of
his way to instruct the officer
af to his duty in this repard.
[ The spint that prompted such a
course can be judged from the fact
that Mrs. Hendrickeon, who is a
indy of the highest respectability
{and honor, was ¢onfined {n a room
with two of the most depraved fe-
males that were ever incarcerated
in jaill, On Baturday, Bunday
and Monday nights she could obtain
no rest for the quarreling of the two,
while thejr fearful imprecations and
vile words and actlons were too hor-
rifying for description. Of coutse
the Marshal is not to blame, because
these are the lest nccommodations
that he has.

The Territorinl SBupreme Court
{on Jan.17 reached a conclusion in the
matter of the application of Mrs.
Hester Hendrickson for discharge
from custody because, as a legal
wife, the Inw snid she could not be
compelled to testify ngainst her hus-
Ihnud. Both Judges Boreman and
Bandford followed the course of
Judge Hendcrson, and filed the fol-
lowing opinions: i

IN THE SUPREME COURT OF UTAI |
TERRITORY . {

January Term, 1889,

Erx parie Hester Hendrickson.
On petition for discharge from
| prison on writ of Habeas Corpus.

Boreman, Justice, dclivered the
opinion of the court:

The petitioner was adjudged guil-
ty of contempt, and commitied to
prigson, for refusing to answer o
question propounded to Iter by the
grand jury of the Distriet Court at
Ogden, when she was a witness.
The grand jury had noder investi-
gation a charge of polygnmy against
one John Hendrickson, and had re-
ceived testimony tending to show
that said John Hendrickson had
married two women on the 1st day
of January, 1885, at the same time,
by the same ceremgny, or on the
same day, naniely, said Hester
Hendrickson and another woman
named Mary Lloyd. When the
petitioner had been sworn as a wit-
ness before the grand jury, she
claimed that she was the lawful

L M7

that 88 such she. was exempt
from giving testimomy. Upon
inguiry by the grand jury -touch-
ing her e¢laim of exemption,
she . testified, without _oljectlon,
that she waa married to said John
Hendriekson on the first day of
January, 1885. Further, with a
view to nscertain whether in fact
she was the lawful wife of aaid John
Heundrickson ne she claimed, the

rand jury asked her whether John

endrickson, » ou the game day that
she married him, married another
woman nanred Mary Lloyd? Bhe
declined to answer this question,.
and the, matter was referred to the
court. The grand jury and the
witness were, by the ecourt, in-
structed that it was the duty of the
witness fo answer the question and
to answer all guestions put by the
grand jury touching the nquirf' B
to whether she really wns the law-
ful wife, or not, of said John Hend-
rickeon, and that her testlmony
could not be used by the grand jury
against said John Hendrieksou if it
should appear that she was the law-
ful wife; that the inguiry was munde
with a view merely to ascertain |
wrzether she was guch lawful wife or
not, :

Upon returning to the grand jury
room ehe again declined to anawer
the question, and the matter way
again referred to the court by the

grand jury. The witness was
asked y the court, in the
precence of the grand jury,

whether she would answer the ques-
tion. Bhe replied that she would
not, and would not obey the order of
the court requiring her to do so.
The court adjudged her gullty of
contempt and committed her to
prison, there to remain untll she
should apswer the question or le
legally discharged.

The matter for our examination s
w hether the court had the authority
to remit te the grand jury the ques-
tion ns to the competency of the
petitioner a8 o witness, and this
question depended upon the proof of
a fact, If she were the lawful wife
of said John Hendriekson she was
prima facie a competent witness,
under the first section of what is
commonly known s the Edmunds-
Tucker law of Congress. (Comp.
Iaws of Utah of 1888, p. 114.) But
by the same law it appears that if
she were the lawful wife she could
not in a case against her husband be
compeiled to testify against her eon-
sent. ln order to ascertain whether
ghe was the jawful wife, it was nec-
essary to ascertain whether she was
the first wife. That was clearly a
question of fact. The gquestion
which the grand jury asked the wit-
ness plainly showed that the ohject
of ingquiry was whether really the
witness was the first wife ag she
claimed to be, If she were not, her
claim of exemption rrom testifylng
waould fall. Before the grand jury
could require her to testify in
the case against John Hendrick-
son, they must be salisfled that
she was not the first wife,
The question of the competency
wns one of mixed law and - fact,
but not a guestion of doubtful law,
such nn onens they would need the

wife of said John Hendrekson and | advice of the Court upon. The grand



