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THE DEVIL

denver tribune republican

men dont believe in the devil now as their
fathers used to do

forced the door of the broadest
creed to let his majesty through

there a print of his cloven foot or a
fiery dart from his brow

to be found in the earth or air totodayday for
the world has voted so

but who is mixing the fatal draught that
palsies heart and brain

and loads the earth of each passing year
with ten hundred thousand slain

who blightsbaights the bloom of the land todayto day
with the fiery breath of hell

itif the devil and never was wont
somebody rise and tell

who dogs the steps of the toiling saint and
digs the pits for his feet

who sowsbows the tares in the field of time
wherever god sowsbows ilis wheat

the devil is voted not to be and of course
the thing is true

but who is doing the kind of work the devil
alone should dodoa

we are told hebe does not go about as a
roaring lion now

but whom shall we holdbold responsible for the
everlasting row

to be heard in home in church in state
to the earths remotest bound

if the devil by a unanimous vote is no
where to be foundfounds

wont somebody step to the front forth-
with and make his bow and show

how the frauds and the crimes of the day
spring up torfor surely we want to
know

the devil was fairly votedtoted out and of
coursecomae the devils gone

but simple people would like to know who

carries his business on

LEWDNESS PROTECTED BY
THE FEDERAL COURTS

the crimes that were left to the
regulation of the local autho-

rities cannot now be
regulated 11

because VU S officials not
permit itIL

the following is the full text of the
decision of the territorial supreme
court in the prohibition pro-
ceedingsce whereby justices of the peace
ateare forbidden to act under the statutes
authorizing them to punish those guilty
of gross lewdness the opinion was
rendered on saturday afternoon as
noted in our issue of that date
IN THE SUPREME COURT OF THE

OPOF UTAH JANUARY TERM
1886

williaxWILLIAM H petitioner
vs

ADAM justice of the peace
defendant

lon application of a writ of prohi-
bitionbi tion

boreman justice delivered the opinion
odtheof the court

this is an application for a writ of
prohibition the petitioner was ar-
rested on warrant issued by the de
fondantfeufen dant a justice of the peace upon a
complaint charging him with having
resorted to a house of ill fame for
lewdness upon being taken before
the justice the petitioner applied to
have the matter submitted to the grand
jury which was then in session butbat
the justice decided that he had juris-
diction of the case and required the
petitioner to enter into bond in the
penalty of 1000 for his appearance
to answer ththe charge in the jus-
ticescicestices court and a time for the trial
was fixed prior to the time set for
the trial thetha petitioner upon hisbis affi-
davit made application lorfor a writ of
prohibition to restrain and prohibit
the justice from further proproceedingbeding in
the case onoil the ground of want of
jurisdiction and excess of juris-
diction in tilethe justice to hear try
and determine tilethe matter an alter-
native writ was issued returnable into
this court the dAendefendantdaut filed his
demurrer and answer to the peti-
tion the demurrer and the case made
by the petition and answer were ar-
gued together by the counsel for the
respective parties an we shall con-
sider them together

the demurrer was baseibasedI1 upon the
grounds that this court had no original
I1jurisdictionu risdiction of the subject of the ac-
tionti and that the writ or petition did
not ustate facts sufficient to constitute
a cause of action

this court can have no power to is-
sue the writ of prohibition unless it
be conferred by the organic act or
some oi01 her act of congress or by
some Tenito riol statute within the
power of thelue legislature to pass

the organic act of the territory 9
statutes at large p sec 9 pro
vides that llie said supreme and
district courts respectively shall pos-
sess chancery as well as common law
jurisdiction and the supreme court
of the united states says that this
language includes almost every mat-
ter whether of civil or criminal
nizanceanee which can be litigated in a
court of justice ferris vs higleygley
0 wl 47

we do not understandand it to be denied
that this court would have jurisdiction
to issue the writ in aid of its appellantpowers the denial beema tolu yugo uuie
to its power to issue the writ as an in-
dependent original writ this court
POSSpossessing appellate powers has as a
part thereof a superintendingsuperintending control
over the inferior tribunals of justice
throughout the territory and has
likewise a right to protect and elienforceforce
its appellate powers the supreme
court of the united states although
authority to issue writs of this class
otherwise than as partpact of its appellate
jurisdiction is denied to it by the
constitution which forbids its exer-
cising any other than appellate powers
generallygenerall yet it is held to be em-
poweredlowerey to use these writs in aid of its
aappellatelate powers in marbury vs
madison a mandamus case that court
recognized that mandamus could be
usedLIS ed as part of its appellate powers
and itdeclared that it is the essential
criterion of appellate jurisdiction
that it revises and corrects the pro-
ceedingsce in a cause already instituted
and does not create the cause 11 1
cranch

the same court again upon certain
applications for writswrits oiof habeas corpus
through chief justice marshall in the
opinion of the court seemed to place
habeas corpus and mandamus in the
same class and referred to the case of
marbury vs madison and held that in
the matter then before the court the
appellate powers alone of the court
were sought to be exercised that in
granting the writs of habeas corpus it
was the purpose to revise the decision
of an interiorinferior court by which a citizen
had been committeescommitteed to jail and that
such revision was simply the exercise
of appellate jurisdiction ex parte
bollman 4 cranch 75

in the case at bar it is likewise
sought to revise and correct the pro-
ceeding in a cause already instituted
and not one created by this court and
to prevent furtherfurther action where the
court before is claimed to be actingbacting
without authority of law and which
without authority may commit a citi-
zen to prison

the writ of prohibition is oftentimes
resorted to iria aid of the appellate
power of the court for the purpose of
preventing unauthorized action by an
inferior court and to control the action
of the lower court I1 alb W S pr
p 2 id p

we are therefore inclined to think
that it is unnecessary toito invoke the
appellate powers of this courtincourt in order
to obtain sufficient authority for issu-
ingin the writ in the case at barftit seems clear then that authority in
this court to issue these writs at least
in aid of the appellate jurisdiction of
the court is conferred under and by
the general language of the organic
act granting chancery and common law
jurisdiction and authorizing appeals 00
this court but the more consideration
we give to this general language

chancery and sommon law jurisdic-
tion the more strongly are we inclined
to hold that under it this court has
full power to issue these wrItsnot only
in aid of the appellate jurisdictionJ

uris diction of
the court but also as atian independent
original proceeding apart from appel-
late powers from the reasoning of
the supreme court of the united states
we are inclined to think that that court
would have so held in regard to its own
powers had it not been for the prohib-
iting clause of the constitution con-
stitutionution article III section II11 clause
II11 there is no such prohibition upon
the original jurisdiction of this court
it Is evident mat itif the langulanguageaZe of the
originalnl act ivaswas to cover those writs at
all they were to cover the writs as
known at the common law

at common law the writ of prohibi-
tion andaad the other writs were used not
only in aid of appellateapfelappellatelate jurisdiction but
also as original independent writs
aside ffromrom appellate power of the court
issuing the same

the question as to the power of this
court to issue the writ of prohibition
has never heretofore been presented to
this court but the authority to issue
suits of certiorari and mandamus which
belong to the same general osofclass of
special proceedings as prohibition has
been passed uuponpon

in the case of sheppard vavs second
I1 district court it was held that this
courtcourt could issue the writ of mandamus
in aid of its appellate jurisdiction and
nnotot otherwise I1 utah

in the case of young vs cannon it
was held that this court had jurisdic-
tion to issue the writ of certiorari un-
der the territorial statute 2 utah

civil procedure act section
compiled laws similar to sectsectionon

otof present code of civil Proprocedurecede
laws of 1884 p

in the case of maxwell vs burton
2 utah it was held that this court

had jurisdiction to issue the writ of
mandamus under territorial statuteses
and thathatt uchsuchs provision was not iuin con-
flict with the poland act giving ex-
clusive jurisdiction to the district
courts in certain matters and that the
case otof sheppard vs second district
in so far as it held a contrary doctrine
was disapproved civil procedure
act section compiled laws
poland act in supplement to united
states revised statutes volume 1 clich

page the conclusion to be
drawn from these decisionsdecio ions is that
chetnertrier this court has under the or
ganic act andnd subsequent acts of con-
gress ororiginalnal jurisdiction or not to
issue tthe writ of this class Is not ma-
terial1 aasei the legislature of the territ-
ory was aauthorityathority to give such juris-
diction anandd has done so if the legis-
latureI1 has such authority and has ex-
ercised it and has in clear and plain
terms conferred upon this court such
original44 jurls the ts1 it court

has such authority iuin any phase of the
catecabe in which it may be viewed

the organicganic Aactt section 6 pro-
vides thattiethat the legislative power of
said territory shall extend to allail right-
ful subjects of legislation consistent
with the constitution of the united
states and the provisions of this
act

the question of jurisdiction so long
as the action therein is consistent with
the constitution of the united states
and the laws of congress is held to be
a rightful subject of legislation fer-
ris vs higby 20 wail

our attention has not been called to
any provision of the constitution or of
the organic act or any other act of
congress with which such legislation
would be inconsistent nor do we kulow
of anany such provision or believebelleve that
aryacy exists there being then no known
inconsistency the conclusion is in-
evitable that the legislature has tthehe
power to confer the jurisdiction on
this court to issue the writ as ann orig-
inal independent writ aside from any
appellate jurisdiction possessed by the
court

the code of civil procedure declares
that the writ may be issued by any
court except probate and justices
courts laws of 1884 p section

and it lurtherfurther provides idan Rp
as to the supreme court as fol-

lows section 19 the jurisdiction
of this court is of two kinds first
orioriginalnal second appellate section
20 Jitst original Jjurisdictiondiction extends to
the issuance of writs of mandate cer-
tiorari prohibition habeas corpus and
all writs necessary to the complete
exercise of its appellate
tion 11

when the decisions of this court al-
ready referred too were made these
two sections had not been enacted
the authority to this court to issue the
writ of prohibition as an original writ
could not well have been couched in
broader terms the jurisdiction is as
completelete as the legislature could
make it

the court is therefore of the opinion
that it is beyond doubt within the
power of this court to issue the writ
either as aan OIKoriginalI1 inal writ inindependentdependeR
of the appellate powers of the court
or as a writ in aid of such appellate
powers

the authority of the court to issue
the writ being established we are next
to consider whether a proper case has
been made for the issuance of the
writ

at common law the writ was issued
upon a suggestion that either the

cause originally or some collateral
matter arising therethereinn does not belong
to that jurisdiction but to the cogniz-
ance otof some other court and it
could be issued where there waswasaa to-
tal want of jurisdiction in the inferior
court to hear try and determine tilethe
case or when there was an excess of
jurisdiction in proceeding in the case

3 blBI corncom 8 bac abr
the office of the writ is to prevent

an unlawful assumption ot jurisdic-
tion and the writ lies when the in-
ferior court acts in excess of or is
takitakingng cognizanceIzAnc e of matters not aris-
inging within its jurisdiction ex parte
gogordonadon U S

our territorial statute says that the
writ arrests the proceedings of any
tribunal etc when such proceed-
ings are without or in excess of the
jurisdiction of such tribunal etc
and that it may be issued in all cases
wh er there is not a plain speedy and
adequateate remedy in the ordinary
course of law law of 1884 page 1

section
itic is well settled that the writw i n can

never issue for error otor ity in
the exercise of u there
must be a total want or daan excess of
jurisdiction

in the case under consideration were
the proceedingsproceed ines of the usticejustice with-
out or in excess of the jurisdictionuris diction I1 of
such justice

the provision of the territorial
statute under which the complaint
against petitioner before the justice
was made reads as follows everyever per-
son who keeps a house of ill fame in this
territory resorted to for the purpose
of prostitution or lewdness or who
willfully resides in such house or re-
sorts thereto for lewdness is guilty of
a misdemeanor I1 comp laws p
section 1996

Themthe penaltynalty for such offense if pre-
scribedscribe in section 1847 of the com-
piled laws as amended so as to read

except in cases where a different
punishment is prescribed by this code
every offense declared to be a misde-
meanor is punishable by imprisonment
in a county jail not exceedingexceedexceedingin 9 six
months or by a fluefine in any sum less
than or by both laws of 1878

1885
As there is nong different punishment

anywhere in the statute prescribed for
the offense charged in the complaint
against the petitioner of resorting to a
house ot ill fame for lewdness I1 the
punishment specified in the last section
of the statute above quoted applies to
it the territorial Statute lurther pro-
vides in bracket section 2304 of the
compiled laws as amended in the
laws ofef 1878 page 6 as follows

2301 magistrates have jurisdiction
to hear try and determine all public
offenses arising in their respective
counties wherein the punishment prpre-
scribed bylaw does not exceed six
months imprisonment in a county jail
or anneafine in any sua less than or
by both the term magistrates as
used in the statutes includes justices
of the peace laws of 1878 pajaeege 71
section 56 in regard to juitjusticesices
courts the statute further provides
that they shall have jurisdiction of

breaches of the peace committing a
ioury to propropertyperty sudand ah14 mis

1

demeanors punishable by a fine less
than or imprisonment in the coullcoun-
ty jail or city prison not exceedexceedingln six
months or by both such finofine and im-
prisonment 11 laws of 1884 page lt
section 48

the territorial statute in regard to
criminal cases in justices courts pro-

vides that a tineline may be paid in pro-
portion of one days imprisonment for
every dollar of tineand costs laws of
1884 page section 48

itif there fop the justice sentence a
party to for six months
and to pay ah fine of 99 and
costs as is done sometimes and the
party be unable to pay the fine and
costs his imprisonment would be ex-
tended to about eighteen months this
certainly is an extraordinary power to
confer in a mere summary proceeding
upon a justice of the peace and it
ought not to be upheld unless express-
ly conferred by some competent au-
thoritytho rity this competent authority in
a teri atory must be a law of congress
or else territorial statute enactedenacted
within the limits prescribed by act of
congress the poland act section 3
confers upon justices of the peace in
civil matters jurisdiction to the extent
of any sum less than but it does
not nor does any act of congress
speak of the jurisdiction of justices of
the peace in criminal matters it
would seem therefore that we would
not be authorized in assuming that
congress in conferring this extended
jurisdiction in civil matters contem-
plated that justices of the peace could
without a like express authority 01of
conelessConeress be invested by the territ-
orial legislature with criminal juris-
diction to a much greater extent than
congress had given them in civil mat-
ters it does not seem reasonable that
congress should confer the civil juris-
diction and prescribe its limits andalid by
leaving the ecriminal jurisdiction

for authorize and license the
giving by the a more
extended jurisdiction in criminal mat-
ters

the only authority given by law of
congress of the legislature to confer
any jurisdiction whatever in criminal
matters is to be found in the name or
title of the office the judicial power
of the territory is vested in a supreme
court district courts probate courts
and justices of tilethe peace general
common law and chancery jurisdiction
is given to the supreme and district
courts alone yet justices of the peace
and probate courts are depositoriesrepositoriesdepositories of
part of the judicial power of the terr-
itory and the question now is what
part

jurisdiction is as we have seen a
rightful subject of legislation by the
territorial legislature provided that
uchsuch8 leles islat i 0 n must be considered
with the constitution of the united
states and the laws of congress with-
in these boundaries the extent of the
judicial power oiof the territory that is
vested in justices of the peace as well
as probate courts must be as limited
by law
the petitioner maintmaintainssins that the

above mentioned sections of the terr-
itorialritorial statute purporting to confer
upon justices of the peace the power
to punish for misdemeanors to the ex-
tent of imprisonment for six months
and by fine in any sum less thauthan
are in violation of the organic act and

poland act and therefore void as
being beyond the power of the legisla-
ture to confer that the legislature
could invest said officers with no

not enhanced in the name or
tititletle of theh office

1in the organic act the jurisdiction
otoi probate courts was likewise not
otherwise designed or defined than by
the name or titletin of the courts but de-
clared that in them was vested a part
of the judicial power of the territory
angand the supreme court of thiethe united
states in speaking upon the question
as to what jurisdiction can debe con-
ferred bybv the territorial legislature
upon the probate courts saidsaia the
answer to this must be sought inthein the
general nature and jurisdiction of such
courts as they are known in the history
of the english law and in theibe jjuris-
prudence of this country ferrisferria vs
lidleyhy ley 20 wall

similar views were held by the su-
preme courts of some of the territ-
ories prior to its annoannouncementuacement by the
supreme court of the united states
cast vs cast 1 utah golding vs
jennings 1 utah people vs du
bell 1 idaho 4144 lockdam vs
martin mccular KR kansas 60 dewedewey
vs dyer id 77 ottis Ysvs jenkins id17
87

if in order to ascertain what juris-
diction can be exexercised by probate
courts we must thusanus look to the gen-
eral nature and jurisdiction of huchbuch
cocourtsarts for the reason that there was no
specification of their jurisdiction in the
ororganicalip act furtherfurther than a simple
naming 0off the courts we areas a logic-
al1 result in order tuto ascertain the jur-
isdictionis that can be exercised by jjus-
tices

as
of the peace in criminal matters

in a like manner to look to the generalgenera
uanature and jurisdiction of such offices

as they are knowlinknown in the history of
the english la wandinwand in the jurispru-
dence of this country and this is
the view oyby theme supreme
of some of the territories when con-
sideringsi the question as to the jjuris-
diction

aels
of justices of the peace

moore vs koebly 1 idaho 55 territ-
ory vs flowers 2 montana b 31

and this seems to be the general
rulerale Bbyers vs corncom 42 penn section
89 construction of statsscabs
etc p note

it in endeavoring to ascertain wwhathat
jurisdiction concan be conferred upon
justicesjustice of the peace by territorial
statute we were li guided wholly by
wha such wmwas at common

law we gouidwould be forced to conclude
that justices of the peace bad no juris-
diction whatever of this class of of-
fenses for at common law they were
not cognizable before a Justicejustice of the
peace but were indictable offenses
and infamous 4 bl cornCOM bi64
people vs sponsler 1 dak

but subsequently in england and in
the united stated suchouch offenses have
been byb statute committed in many in
stances to justices of the peace and
such was the common practice in this
country at ane time when the laws of j
congress referred to in regardlegard to this i
territorylein tory were enacted but the penpea
albies were generally limited to petty
fines and short imprisonments

we do not find it to have been a J

practice to invest them with power to
inflict punishments as extensive and
extraordinary as are sought to be con- ycon- j
feared upon suchbuch officers by tilethe terri
tonal statutes we hhaveave referred to 1 and
especially to grant to justices of the
peace greater jurisdiction in criminal
cases than in civil matters if there
were any such instances they were ex-
ceptions to the general rule it would
hardlyhardev be claimed that the legislature 4

could have invested justices of the
peace withcivil Jjurisdictionarisdiction to the ex-
tent of or of any sum approach f
ing it had not congress in express s

language authorized it neither do we f
think that the legislature could do so
in criminal matters without some i

suchsaph express authority by congress
yet it is claimed in the case before us
that tilethe legislature can not only con-
fer such jurisdiction in criminal mat

bbutat can go ffurther and add im-
prisonmentrisonment for a period of six monthsfiewe cannot think than congress ever
intended to allow such legislation by
the territorial legislature people vs i
maxon 1 idaho

it is however claimed that admit-
ting the justice bahadI1 no I1jurisdictionurisdiction yet
that the writ of prohibition is not the
proper process to reach the defeat as
there was a remedy in the ordinordinaryury
course of law by appeal and that this
remedy was and adequate
an appeal could be resorted to only
after final judgment it could not have

he proceeding in the justices
court ITit could not have prevented i

the justice from forcing the petitioner
into anan unauthorizedunauthorised and illegal trial t

nor from compelling him if convicted j

to10 take an appeal landand P ive bond in at i

least double the amount of the tine
with at least two suretiesor in default
thereof to go to jail and yet upon
tilethe aappealpeal the whole proceeding
would gavehave to be dismissed on the
ground that the justice hadbad no juris
ddictionctI10 ft to hear thefhe case and as a con- i

sequenceequ e ca the appellate court could
hahavevenonenone there could be no trial of
the merits in the district court because
no such trial was authorized in the
court belowsbelow S C ER ER co vs sup
ct 59 cal beacock vs leonardleonar I1

8 nev J J M ky 29 brand-
berg vs babbitt 14 nev walcott
vs territory 1 wyoming 67 cohn
vs bryant 36 wis felt vs felt
19 wis vs sup 24
wis 5 2 hill

to compel a party to submit to being i

forced through this tedious and har- i

assing routingroutine of illegal proceeding
and usurped jurisdiction is not only
expensive and troublesome but also
vexatious in the extreme and ought
not to be allowed if it can be prevent 11

ed t

it there be no remedyby writ of
hibithibi iuntion in a misdemeanor case by
reason of there being an appeal there
Is none lain a felony case lain both the H
justice act coram non judice but the
statute allows repeals from jjudgments
of a justice in all cases but an appeal
would not be either a speedy or ade
quate remedy in eiteitherlifer a lisdamisdemeanormeanor
or a felony case A party charged with
any offense has the right to have it in j
vesti gated in X proper court and in a 1

legal manner and cannot be compelled
to ann illegal and unauthorized investi-
gation he has the right to a legal in 4

vestigation not only because the ille
gal investigation is in itself unjust butsbut
also because the party is entitled to
have a I1judgment that he may plead inina
any subsequent proceedings uponu on the
the same charge no citizen shouldshould beabe
arrested and prosecuted before a courcourtetj
having no authority to hear try 0or de- f4
termine tilethe case y

it will oebe observed that thisth is is not aso
case where the justice has acactedled withinwitallk
the scope of his general jurisdiction
and in doing so has merely exceeded
his jurisdictionJ ur isdiction but it is one where hea1 e
has acted wholly without hisbis juris-
diction there is a total want of jjurisaris
diction in him to hear try and deter
mane the case clary vs hoagland 6
cal

where a justice has general jurisdic-
tion of the subject matter but has
simply exceeded his jurisdiction auan
appeal might debe an adequate remedy
for in the appellate court the merits of
the case couldbould be examined into and
the matter legally settled ex parte
pennsylvania W S ex parteparted
gordon W S see also ex
parte ferry co W and ex
parte rayshays W S hanslow vs j
supervisors 19 cal clark vs sugsu g
premeprede court 55 cal

but as we have already seenenthisthis can
not be done when the justice acts
wholly without jurisdiction for in
case the appellate court can have
more authority to try the merits of t41
case on appeal than the justice fr
whose judgment the appeal was taltabsitthe trial then in the justicesjustice con 1

would be a solemn mockery oisof jugjus
the punishment of the party could
only be hoped for where nelie coolid be
unable to take an appeal forfok ifanif aspap
val betakenbetoken the proceedingswould
be dismissed by reason of the want of
jurisdiction tju the justice whthee IRVedg


