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THE DEVIL.

[Denver Tribune- Republican.]

_

Alen don’t Lelieve in the devil now, as thew
fathers used o do;

They've forced the door of the broadest
creed to let his Majesty throagh;
There isn't o print of his cloven foot, or &

flery dart from his brow,
To be found in the carth or air to-day, for
the world has voted so.

But who ts mixing the fatal dranght that
palsics heart and brajn,

And loads the earih of each passing year
with ten hundred thousand slain?

Who bhghts the bloom: of the land to-day
weith the flery breath of hell,

If the devil 1sn’t and never was?
somebody rise and Lell?

Won't

Who dogs the steps of the toiling saint,

digs the pits for his fect?
"Who sows the tares in the field of Time

wherever God sows His wheat?

The devil is voted not to be, and of course
tho thing is true;

But who iz doing the kind of work the devil
alone shonld do?

and

We are told he does nof go alout as a
roaring lion now;

But whom shall we hold respoansible for the
everlasting row,

To be heard in home, in Churel,
to the earth’s rcmotest bound,

If the devil, by a " unaninous vole, is no- |

where to be found?

Won't somebody stcp to the front forth-
with, and make his bow :nd show

How the frauds and the crimes of the day
spring up, for surely we want to
Know. :

The devil was fairly voted out, and of
conrse the devil’s gane;

Bot simple people wonld like Lo know who
curries his business on.

LEWDNESS PROTECTED RBY
THE FEDERAL COURTS.

The Crimes that Were ““left to the
Regzulation of the Local Autho-
rities” Cunnot Now Dbe
‘‘Hegulated,”

Becnuse U. K. Officinis will not
Permit It

The following s the full text of the
decision of the Territorial Snpreme
Court in the Yearian probibition pro-
ceediugs, whereby justices of the peace
are forbiddeu to act under the statutes
authorizingihem to punish those gullty
of rross lewdpess. The opiuion was
rendered ou Saturday afternoon, us
noted in our issue of that date:

IN THE SUPREME COURT oF THE TER-
TitoRY 0F Urall, JANUaRY TEryM,

WirLriaM H, YeEaniax, Petitioner,

vs.
ApaM Srrirs, Justice of the TFeace,
Defendant.
LOn Application of a Writ of Prohi-
bition.]

Boreman, Justice, deliveved the opinion
of the Court:

Tuis is an application for a writ of
prohibition. The petitioner was ar-
rested on warrant issned by tne dc-

- fendunt, a justice of the peace, upon a
complatnt cbarging bim with having
resorted to u bouse of ill-fume for
lewdness. Upon being taken before
the justice, the petitioncr applied to
have the matter submitted to the Grand
Jury, which was then in session, but
the justice decided that he had juris-
diction of the case, and requircd the
petitioner to euoter into boud in the
pensity of $1,000 for his ap
1o wpswer the charge in tac Jus-
tice’s Court, aud a time for the trial
wus tlxed. Prior to the time set for
the trial, tha petitloner, upon his afli.
davit, mude application for a writ of
probihitivn to restruin and prohibit
the justice from further c},‘u’cn::eedix:u; in
the cuse, on the ground of want of
jurisdiction and excess of juris-
diction in the justice to hear, try
and determine the watter. An alter-
pnative writ was issued returnabie into
this court. The dufendant flled bis

in State, l
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We do not uuderstaud it to be deni
thut this court would have jurisdiction
1o issue the writ in afd of its uppellant
powers. The denisl seeils W gu vury
10 1ty powur to lasue the writ as un in-
dependent, orizginal writ. This court,
possessing appellate powers, hag as u
part thereof 4 superintending control
over the inferior tribunals of justice
throughout the Territory, und has
likewise u right to protect und enforee
lgs appellate powers., The Supremc
Court of the United Stutes, although
authority to issue writs of this class
otherwisc thab as part of its appeilate
&:mdictmn, 13 enfed to 1t by the

nstitution which forbids its ¢xer- |apy provision of the Constitution, or of |

the Or : 1
et M1t it B fiio b Bm-ICOn'IgaulCACL' or any other uct ot

L0 use these writs in aid ofits | woun

cising any other thup appeliate powers
]generauc{
powere
appellate powers. In AMarbury vs.
| Madison, & mandamus case. that court
recogmzed that mapddamus could be
used as part of its appellate powers
| and it declared thut **it is the essentis
criterlon  of uappellute jurisdiction,
that it revises und corrects the pro-
ceedings in a cause already institoted.
and does not create the cause.’’—1
Cranch, 176.

The same court again, upon certain
applications for writs of habeas COTPUS,
through Chief Justice Marshall, io the
opinion of the court, scemed to place
habeas corpus und mendamus in the
same class, and referred to the cuse of |
Marbury v8. Madison, and aeld that in
the matter theu belore the Court, the
appellate powers alone of the Court
were sought to be exercised—that in
granting the writs of habeas corpus, it |
wiis the purpose to revise the decisfon
ol ap inferior court, by which & citizen
had been commitieed to,jail and that |
such revision was simply the cxercise
of appellate jurisdiction.—E£x parte
Bollman, 4 Cranch 75-101.

In the case at bar it ia likewlse
sought to revise-awd] correct the pro-
ceeding in 4 cause already lnstituted
and not ooe created by this Court, and |
to prevent further action where the
Court before is [claimed to be [acting
without authority of law, and which,
without authority, muy corumit » citi-
zén to prison.

The writ of prohibition is oftentimes
resorted to in aid of the appellate
power of the Court, for the purpose of

reyeuting unauthorized action by an
nferior conrt and to control the action
of the lower conrt.—1 Alb.,, W. S. Pr.,
p. 41—21d., p. 214,

We are thercfore inclined to think
that it is unoccessary vio invoke the
appellate powers of this Conrt in order
to obtaln sufficient suthority for issu-
lnf the writ in the case at bar.

t seems clear then that authority in
this couart to issue these writs—at least
16 aid of the appellate jurisdiction of

the general lungnage of the (Jrganic
Actgranting chunceryand common law
jurlsdiction, aud authorizing uppeals o
this conrt. 13t the more cons?dlz!rut.\o‘l
we give to this general lunguage,
‘‘chancery aad common law jurisdic-
tion,'’the more strongly are we inclined
to bold that, nnder it, this court has
full power to issue these wrlts not ooly
in aid of the uppellate jurisdiction of
the conrt, but &0 43 un independent,
orlginal proceeding, upart from appel-
late powers, From the reasoning of
the Supreme Court of the United Stutes
we are inclined to think that that court
would have so held in regard to itsown
powers had it not been for the prohib-
iting clanse of the Constitution. (Con-
stitution, article 111, section II, clause
IL.) Toere is no such prohibition upon
the original jurisdiction of this court.
It 18 evidenl that i tbe lungnaze ef the
original act wus to cover those writs at
all, they were to cover the writs as ‘
known at the common law.

At common law the writ of prohbi-
tiou sad the other writs werc used vot
ooly inald of api)ellate jorigdiction bnt
also us original, indeprndent writs,
aside fromappellate power of thecourt
issning the same. s

The question as to the power of this |
court to issue the writ of prohibition |
has never heretofore been iprv.:s..mt.ed to
this court, but the anthority to issue
suits of certiorari and mandamus,which

{

[ris vs. Hizby, 20 Wall, 375.

of the appellate powers of the court,

the writ being estublished, we are next
to consider whether o

P 1 H
the court, is conferred under ANd DY | ouid be wancl Where tHOre wadd 10-
tal want of jurisdiction in the inferior
court to hear, try and determine the
cuse, or when there was an excess of
jurisdiction in proceeding in the case.
—3 Bi. Com. 112; 8 Bac. Abr. 200,

the proceedings of the justice, **with- |
ont or in excess of the jurisdiciion” of
such justice?;

statute under which the complaint
azuinstthc petitiober,beforethe justice,

ed | hus such authority in any phase of the

case in which it may be viewed.

The Oigunic Ast (Section 6) pro-
vides: *Thuat'the Legislutive puwer of
su1d Territory shall vxtend to all right.-
tul subjects of leeislation consistent
with the Constitution of the United
States uand the provisions of this
Act. .

Tle question of Jurisdiction, so long
as the uction therein is consistent with
the Constitution of the United States
and the laws of Congress, 18 held to be
4 rightful subject of legizlation.—Fuer-

Our attention has oot been called to!

ress with which svch legislation
d be inconsisteut, nor do we kvow
of any sach provision or believe thut
ucy exists. There being then no known
inconsistency, the couclusion is in-
evitable that the Legislature has the
power to confer the jurisdiction on
tuis conrt to issae the writ as un orig-
inal independent writ, aside from any
appellate jurisdiciion possessed by the
court.

The code of civil procedure declares
thut the writ may be issucd *‘by sy
court except probute and justices’
courts.”—Laws of 1834, p. 326, Sectioo
983. And.it turther provides (Idan. p.
168) as to the Supreme Court as foi-
lows: *“Section 19.—2'he jurisdliction
of thisd court is of two kindy: First,
original; second, appellats. Section
20.—Its original jurisdiction extends to
the issuance of writs of mandute, cer-
tiorari, prohibition, habeas corpus, and
all wrlts necessaly to the coinpiete
exercise of ita appellate jurlsdic- |
tion."

When the decislons of this court al-
ready referred too were made, these
two sections had not been enucted.
Theauthority to this court to issue 1he
writ of prohivition as ap origical writ
cotld not weil have been couched in
broader terins. ‘T'he jurisdiction is us
complete a8 the Legislature could
make it.

The court is therefore of the oploion
thut it is, beyond doubt, within the
power of this court.to issue the writ,
efther us na origloal writ, independent

or &8 a writ inald of sech appellate
POWErS,
The authority of the court to issne

|

roper case has
beqtn made for the Issuunce of the
writ.

At common law the -rit was lssued
“upen a snggestion thut either the
cause originally, or some collsters|
matter arisiug therein, does not belong
to that jurisdiction, but to the cogniz-

The office of the writ is 10 prevent
an unolawlul assumption ot jurisdic-
tiou, and the writ l[les when the 1n-
ferior conrt acts in excess of, or is
taking coguizance of matters oot aris-
ing within its jurisdiction.— €z parte
Gordon, 104, 0. 8. 515.

Our Territorial statute says that the
writ “arrests the proceedings of auy
tribunal,'’ etc., “when Buch proceed-
ings arc without or in excess of the
jurisdiction of soch tribunal,” etc.,
und that it may be issued “*iu ull cases
where there is not a plsin, speedy and
adequuate remed In tae ordinary
course of law.”—Law of 1884, page 324,

demeanors punislzble by o fine less
Lhan $300 or fimprisvpoment [n the coun-
ty juil or city prison, not exceeding six

months, or ¥ both such tine avd im-
prisvninent.””  Luaws of 1584, puge 1MUY,
section 48,

The Territgrial Statute in regard to
“criminal cases in justices’ covrts pro-
vides 1hat a jllpe muy bepaid in pro-
portion of one duy’s lmprisomnent for
every dollar of iueand costs. Laws of
1884, page 145, section 48.

1 thereforp the justice scntence a
party 10 impiisoument for six 1uwonths
and to pay a tlue of $9 v9-Iv und
costs, as {8 done somelimes, xand tbe
party e unable to pay ihe fine and
costs, his imprisoument would be ex-
tended Lo uhuut eighteen months. This
certaialy is an extruvrdinary power to
confer, in o mere summary proceeding
upon i justice of the peuce, and it
ought not to be upheld unlessexpress-
ly conferred by some cumpetent an-
thority. ‘bis competent authority in
a Territory must be a law of Congress,
or else Territoriul statute enacted:
within the limits prescrined by act of
Congress. The Poland act (section 3)
confers upon justices'of the -peace in
civil mutters, jurlsdictlon to the extent
of auy sum less than $300. Bot it does
pot, nor does any act of Copgress
speak of the jurisdiction of justices of
the peace, in criminul matters. It
would seem therefore thiat we would
not be authorized io assamlogyg that
Congress, in conferring this extended
jurisdiction in civil watiers, contem-
plated that jnstices of the peace could,
without a like express authority of
Courress, be {nvested by the Terri-
torial Legislatnre with criminal juris-
diction to 4 much greater exteut than
Congress had given them in civil mat-
ters. It does pot seem reasonable that
Cougress should confer the civil juris-
diction spd prescribe its limits ,and by
leaving the crimipal jurisdiction un-
provided for, authorize and license the
piving, by the local Legislature,of a more
exl.ended jurisdiction in criminal mat-
ters.

The only authority piven by law of
Congress of ihe Legislature to confer
apy jarisdiction whutever in criminual
matters §s to be found in the name or
title of the otlice. The judicial power
of the Territory is vested in & Supreme
Courl, District Courts, Probate Courts
and Justices of the YPeace. General
common law and chancery jurisdiction
s given to the Supreme and District
Courts alone, yet justices of the peacc
and Probate Courts are depositories of
part of the judiciul power of the Ter-
ritory, and the question now is, what
part?

Jurisdiction is, as we have seen, &
richtfu] subject of lezislation by the
Terrltorial Legislature, provided that
such lewislation must be considered
with the Constitution of the United
States and the Iaws of Congress. With-

law, we would be forced to conclude
that justices of the peace bud no jurid-
dictlun whatever of * this cluss of of-
fenses, for ut common law they weru
not coxnizable bufore a justice of the
pesce, but were indietuble offenses,
and ipfamous.—¢ Bl. Com., &, 1WT.
People vs. Sponsler, I Dak., 289,

But subseyuentiy o Epgiand and in
the Usnited States such offenses have
been by statute cowmitted in wany In-
stances to justices of tbe pence, and
such wus the cemmou practice in this
country it toe tline when the laws of
Coupgress referred to, in regard to this
Territory, were evacted, but the pen-
ulties were generally limited Lo petty
foes and sbort imprisonments.

We do not flnd it to have been a

ractice Lo lnvest them with power to
inflict puuishinents as extensive and
exirsordingry as are sought to be con-
terred upon such officers by the Terrl-
torial statutes we have referred to, und
especlally 1o grant to justices of the
peuce greater jurisdiction in criminud
cases tuan in civil mutters. If there
were any such fustinces, they wereex-
ceplions to the general rule. It would
hardly be clatmed 1hat the Legisiuture
could buve invested justices of the
peace withcivil jurisdictivu to the ex-
tent of $300, or of any sum approach-
ing it, had not Coopgress in express
lungzuage authorized it. Neither do we
think that the Leyglisluture couid do so
in criminal matters, without sume
such express authority by Conpress.
Yet it is clajmed in the case before us
thut the Legislatare cun ngt only con-
fer sucn jurisdiction in criminal mat-
ters, but can go further and add im-
risonment for a perlod of 8ix montihs.
Ve cannot thiuk than Congress ever
intended to ailow such legislatioll by
the Territorial Legisluture.—FPeaople vs.
Maxon, 1 1daho, 330.
Lt i3, however, cluimed that admit-
ting the justice nad no jurisdiction, yet
that the writ of pronibition Is not the
proper process to reach the defeat, us
thore wasa remedy in the ordiuery
courge of law, by appeal, und that this
remedy was piain speedy and adequate.
An appeal could be resorted Lo ooly
after fingl judgment. It could not bave
smppe?#he proceeding in the justice’s
court. It could not have prevented
the justice from forcing the petitioner
into an uoauthorized and iliegal triul,
por {rom compelling him, if convicted,
to take an appeal Jand zive bond in uat
least doutle the smonat of the line,
with at lezst two suretles,or in default
thereof, t.olgo to jail. And yet upon
the appeal, the whole proceeding
would have to be dismissed on the
ground that the justice hud no juaris-
diction to hear tiie case, and us a con-
segquence the uppellate court could
bave none. There could be no trial of
the merits in the district court hecause
no such trial wus authorized in_the
court below.—S.C. K. R. Co. vs. Sup.

inthese boundaries, the extent of the
judicial power of the Territory that is
vested in justices of the peace as well
us Probute Conrts, must ‘‘beas limited
by law."’

The petitioner maintains that the
above mentioned sections of the Ter-
ritorial statute, purporting to confer
upon justices of the peace the power
to ponish for misdemecanolr's to the ex-
tent of imprisoument for six months
und by flpe in any sem_less thac 3300
are in violation of 1be Qrganic Act and
s Paland® Act, and therefore void, as
being beyond the power of the Legisla-
sure to confer—that the Legislature
could invest said offlcers with no
posver not enhanced in the name or
title of the offlce.

section 95823,

Iv18 well settled that the writ can
oever issue for error or irregulurity in
the exercise of furisdiction. ‘Lhere
must be a total waut or an excess of
jurisdiction.

In the case'undcr consideration were

The provision of the Territorial

wis inade reads as follows: ' Ever per-

pearpnce |

{not otherwise—1 Utah, 340.

sonwio keeps 4 house of ill-fume 10 tnis
Territory, resorted to forthe purpose
of prostitution or lewdness, or who
willfnlly resides in such house,orre-
sorts thereto for lewdness, is guilty of
1 misdemeunor."—Comp. Laws, p. 403,
Section 1496,

Thegt}nulty for snch offense if pre-
scribed in Sectiou 1847 of the Com-
piied Laws, as amended so as to_read,
“Except in cases where a different
ponishment is prescribed by this code,

belong to the sasmne gegperal class of
speciul proceedings as prohibition, hus
been passed upon. i

In the case of Sheppard va. Second
District Court, it was held that this
court could issue the writ of mandanius
in aid of its appellate jurisdiction, and

Iu the case of Young vs. Cannon it‘
was held that this court had jurlsdic-
tiun tu issue the writ of certiorari un-
der the Territorial Siatyte.—(2 Utah,
6. Civil Procedure Act, Svetion 4434, |

every offense declaredto be a misde- |87

lu the Organic Act, the jurisdiction
ol probate courts was likewisc not
otherwise desiygned or detined than by
the nume or title of the courts, bot de-
clared that in them was vested a part
of the judiciul power of the Territory,
and the Supreme Court of the United
Siutes, in speaking upon the question
as 10 what jurisdiction cau De con-
ferred by the Territorial Legisliture
apon the probate courts, saic; ‘“‘The
answer to ihis must be songht in the
general nature sod jurisdiction of such
courks as they arc known in the history
ot the Kpglisn law, and in the juris-
rodence of this couuntry.” Ferris vs,
fl yley, 20 Wall, 375.
Shmilur views were held by the su-
preme courts of some of the Terri-
torles prior to its unnouncement by the
Supreme Court of the Uniteg States—
Cast vs. Cust, 1 Utan 127; Gulding vs.
Jebnings, 1 Utah 133; Peopls v8. Du
Rell, 1 Idaho, 44, 142; Lockbum vs.
Maurtin, MeCulus B., Kansas 60; Dewe
va. Dyer, 1d. 77; Oitls vs. Jenkius, Id.

Compiled Laws, 521} siimilar to Section

¢ and acswer to the peti-
el E 92l of present Code uof Civil Procedure.

tion. The demurrerand the cuse ade !
by the petition and answer, were ar- —(Laws of 15884, p. 322).
gued together, by the counsel for the| Inthe case of Muxwell vs. Burton,
respective parties, and we sbhall con- | (2 Utah, 593) It was beld that this cour
sider them togsether.
The demurrer was based upon the | mandamus, under Territoria] Statutes,
grounds that this court had no original | and that such provision was notincon-
jurisdiction of the subject of the ac- | flict with the Poland Act, giviog ex-
tion, and that the writ or petition did| clusive jorisdiction to the Disuiet
nut state facts suflleient to constitute | Courts in certaio matters, and Lhat the
u cause of aetion. case of Sheppard vs. Second District
Thiscourt cun have DO power to 1s-|in sofaras it held a contrury docurine,
sue the writ of prohibition, unlecss it|was disapproved.—Civil Procedure

be conferred by the Orgunic Act or | Act, Section 15, (Compiled Laws, 523). | Laws of 1878, paze(, us follows:

some other act of Cougress, or by !Polund Act in supplement to United
some Teriitoriol statute witbin the { States Revised Statutes Voinme 1, ch.
power of the Legislature to pass. 469, pure 105. The conclusion to be

The Orzavic Act of the Territory (9| drawn from these decisjouns, is that

t
nad jurisdiction 10 _issue the writ oi|a

meanor is punishable by iprisonment
in a county jait not exceeding Six
manths: orby u flue in any sum less
t.hla.srégb‘.m, or by both.”—Laws of 1878
As there I8 nG  different punishmeant
nywhere fu the statate prescribed for
the offense charged in the complaint
agaipst the petiticner, of resorting to a
house ol ill-fame for lewdpess, the
punishment specified in.thelast section |
of the statute above quoted, applies to
it. The Territoria]l Statuteturtber pro-
vides, in bracket section (23U4) of the
Compiied Laws, 83 ameunded in the

#2301, Magistrates have jurisdiction
to bear, try_und determine all public
offenses arising im their respective

1{in order to ascertain what juris-
diction can be exercised by Probate
Courts, we must thus look to the gen-
eral puture and jurisdiction of such
courts, tor the reason that there was no
specification of their jurisdiction in the
Qrganic Act, inrther than a simple
naminy of the courts,we are,as alogic~
al result, in order tv ascertalo the jur-
isdiction that can be exerclsed by jus-
ticcs of the peace ipcrimiuval matiers

in a like manner to look to the genemi
nature apd jorisdiction of such offices
v-a5 they are known in the history of
the ¥nglish law andin the jorispru-

Ct., 59 Cal., 471, reacock vs. Leonurd,

8 Nev., 8:2J.J. M. (Ky.) 29. Braud-
perg v8. Bubbitt 14 Nev. 519. Walcott
vs. Territory, 1 Wyoming, 67. Cobn

vs. Bryant, 36 Wis., 605, Yelt va. Felt,
19 Wis., 199. Suringham vs. Sup., 24
Wis., 5&4, 2 Hill, 257.

To compel a party to submit to being
forced through this tedions and har-
assing routine of illegal proceeding
and usnrped durisdiction. is npot only
vxpensive and troublesome, but uslso
vexatious in the extrcme, aund ought
not to be allowed if it can be prevent-
ed.
1t there be no remedy by writ of pro-
hibitivo tn a misdemeanor case, by
reason of there being an appeal, there
{s none in a felony case. In both, the
justice act coram non judice, bnt the
statute ullows repeals from judgments
of a justice in gl cases. But an appeal
would not be either a speedy or ade-
quate remedy in eftber & misdémeanor
or u felony case. A party cnarged with
any offense bas the right to bave it in-
vestigaled in o proper conrt and in a
legal manuver, and cannot he compelled
to an illegal and unauthorized investi-
gution, He nas the right to a legul in-
vestigation—not only because the ille-
gul investigution is in itself unjust, but
als0 because the party 1s entitled Lo
buve 4 judgment thut he may plead in
any subseguent proceedings upon the
the same charge. No citizen shounld be
arrested and prosecuted belore a egurt
baving no authority to bear, try or de-
termiue the case.

It will be observed that this Is not o
case where the justice has acted withio
the scope of his general jurnsdiction,
and in doing SO has merely exceeded
his jurisdiction, but It is one where he
has ucted wholly **without'’ his juris-
diction. There 18 a total want of juris-
diction mn him to hear, try and deter-
mine the case—Clary vs. Hoagland, &
Cal. 476.

Where a jastice has general jurisdic-
tion of the subject matter, but has
simply exceeded his jurisdiction, an

for in tha appellate court the ruerits of
the case could be examined ioto and
the matter Jegally settled. KEx parte
Pennsylvania 109 W. 5. 174, EX parte
Gordon 104 W. 8. 515. See ulso ex
parte Ferry Co. 104 W. 8. 519, nnd exi
parte Hays 104 W. $. 5620, Hanslow vs

sSupervisors 19 Cal. I50. Clark vs. Su-

dence of this country.’” And thisis
the view heid by the Supreme Courts

countivs, whereinthe punishment pre-

Stututes at Large, p. 458, sec. 9,) pro-
vides that *+be sald Supreme and
Dustrict Coarts respectively shall pos-
sess chuncery as well us common law
jdrisdiction,”
of the Uuited States says that this
language *intludes almost every mat-
ter, whether of civii or criminal cog-
nizabce, which can be litizated Ina
court of justice. Ferris vs, Higley,
20 Wall, §j5.

and the Supreme Court

whetier this court hus, tader the Or- |peribed bylaw does not exeeed six
ganic Act and subsequent acts of Con- | months’ finprisonment in & ceunty jall,
uress, original jurisdicilon, or not, 0| gratine in any sum less than §300, or
issue the writ of this class, 18 not ma- [ by hoth.” The term “magistrates’’ as
teiiul, a3 the Legislature of the Terri-

diction of justices of the peace.—
Moore ve. Konbiy,; 1 Idaho, 55. Terri-
tory vs. Flowers, 2 Moniana, 531,

And this seems to be the general
rulc.—Byers vs. Com, 42 Penn., section

tory was authority to give such juris- |

diction and has done so. 1f the Legis-
lature has snch suthority and has ex-
ercised it,aud has in clear and plain
terms conferred upon this court such
pyigioal jurisdiction, them this court

used io the statutes includes justices
of the peace. Lawsof 1878, pawe 71,
section 3. In regard to juastice's
courts, the statute forther provides
that they shall lhave juvisdiction of
‘‘Breuches of the pesce, cominitting a
wilful injury to property, and all mis-

89, Sedgwick's Construction of Stuts.
gtc., p. 491, note. |

11 in endeavoring to ascertain what
jmrisdiction can ve conferred upon
justices of the peace by Territorial
Statute, we were guided wholly by
what such jurisdiction was at common

prewe Court, 55 Cal. 193.

appeal mizht be an adequate remedy,

But as we have already seen,this can- ¢

of some of the ~Territories wnen con- |[not be dooe when the justice acts ¢
sidering the question as 1o the jaris- | wholl

{\ withont jurisdiction, for in that
case the uppellile conrt can have no
more authority 1o try the merits of the
case on appeal than the justice from
whose judgment the appeal was taken.
The trial then in the jnstice’s court -
wuuld be a solemn mockery of justice.
The punishment of the party coul

unsble to take an appeal for if anap-
pesl e taken the proceedings would
be dismissed by reason of the want of
jurisdiction in the Justice, The judg-

only be hoped for where ne would be



