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these words, which we reproduce
with pleasure:

¢The Ppst jnvites the boards of
trade throughout the United States,
which are organized representatives
of the business Interests of the coun-
try, to give this transcendently im-
portant subjcct early attention, and
urge, by resolutions and otherwise,
n return to leglslative methods more
compatible with the principles of
free government.”?

THE NIELSEN CASE.

WE have reccived a copy of the
brief of Jeremiah M.Wilson, Frank-
lin 8. Richards and Samucl Shella
Larger, counsel for the appellant, in
the case of Hans Nielscn before thoe
Bupre ne Court of the United Biates.
It éovers forly-five pages of a law
pamphlet and is therefore too vol-
uminous for reproduction in s daily
paper. We will therefore epitomize
ita contents as briefly as consistent
with perspicuity. But we will first
give o short history of the case:

Hans Nielsen was, on the 18th of
November, 1888, in the First Dis-
triet Court,cenvicted of unlawful co-
habitation and sentenced to impris-
onment for three months and a fine
of one hundred dol ars ani eosts.
He served his term and was subse-
quently placed on trial for undultery,
the indictments for Luth offenses
having Lecen found on the same
evidence before the sume grand jury
on the 27th Beptemlwr, I888. ‘The
offense In each ense waus alleged to
have been committed with the same
person. The indictment for unlaw-

" fu] cohabitation nanied the time ns
from the I5th Octeber, 1885, to the
13th May, 1888; and that for adult-
ery, the 14th of May, 1888. But
the indictment averred that the de-
fendant had continued te eohabit
with his plural wife without Inter-
mission tI! . the 27th Beptember,
1968; that is, thedateof the two in-
dictments. The Iatter offense was
therefore included in the time of the
former.

The defendant on the second
trin! pleaded n former conviction
and ciaimed that the two offences
were one and indivisible and that
having been convieted for unlawful
cohabitation, he could not now be
convicted of adultery with the same
person, during the continuance of
the cohabltation for which he had
been already punished. The prose-
catlon demurred to the plea and the
court sustained the demurrer. The
defendant was convicted of the
second offéence and on the 12th of
March, 1889, sentenced to one hun-
dred and twenty-flve dnys’ Impris-

onment. A petition for a writ of
habeas corpus was presented to the
First District Court at Provo, which
refused to issue the writ. An ap-
pealwas therefore taken to the
Bupreme Court of the United States
under section nine of the Organic
Act.

The brief assigns, as errors of the
court below:

1st—The court erred in refusing to
issue the writ and in bolding that
upon the facts stated In the petition
the K)etitioner was not entitled to be
discharged,

2ud—The eourt erred in holdiug
that the adultery charged was not
embraced in the offence of unlawiul
cohabitation for which the petitioner
had been convicted.

The chief guestion involved is
this: ¢Isthe charge of adultery, as
appears in this record, for which the
appellant is now lmprisoned, such
that it is in inw a parf of the same
offonce ns the unlawful cohabitation
for which he was previously con-
victed and punished?” If so the
second sentence is void because the
prisoner is being punished twice for
the same offense.

The argument claims first that

““When the two indlctments are
for msattera arising out of the same
transaction, there can be but one
conviction.”?

In support of this o mass of au-
thorities is presented. Chiel Justice
Cockburn says it is, *‘A fundamen-
tal rule of Inw that out of the same
facts a series ot charges shall not be
preferred.”? In the case of Btate va.
Cooper {New Jersey Low 361) the
Bupreme Court ruled that a “‘defen-
dant cannot be convicted and pun-
ished for two distinct felonies grow-
ing out of thesame identical act.”?
In Jackeon v Btate and Lanpher
vs, State (14 Indiana 827) the Court
held that *“The State cannot split up

one crime and prosecute it in parts.
The prosecutlon for any part

of n single crime bars any further
prosccution based upon the whole
or o part of thesame crime.” In
State vs. Graffenreid (8 Baxter 289)
Chiclf Justice Waite is quoted as
lnylng down the principle that,
“Where a criminal act has been
committed every part of which may
be alleged in a single count of the
indictment and proved under it, the
act cannot be spht into several dis-
distinct crimes and a separate indiet-
ment sustained on each; and when-
ever there has been a conviction on
one part, it will operate as ¢ dar on
any subsequent proceedings s to the
residue.” In 8tate vs. Commis-
sioners (2 Murphey 871 the Bupreme
Court sald: *“The notion of render-
ing crimes, like matter, Infinitely
divisible, is repugnant to the spirit
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and policy of the Inw, and ought not
to bu countenanced.??

Thesecond claim of the argument
is:

“[t is not necessary that the of-

l fonce in ench indictment should be

the same in name, if the transsction
is the same.??

The Federal Constitution and all
the State Constitutions provide that
no one shall Lo twice put in jeop-
ardy of life and limb for the same
offense, and o pumber of autheri-
ities are cited to show that the
phrase “the same offense’ signiftes
the same sct or omission and nob
the same offense in name only, 1In
the case of Hall v. State (38 Geol-
gin 187), in which the appeliant had
been indicted for an assault with
intent to commit murder and wa8
discharged and afterwards was in-
dicted for aggravated riot, wnd
pleaded former aequittal, the appel
inte court eaid: “Can the State
put a party on trial the
second time for the same crimins!
act, after he has been ancquitted bY
changing the nume of the accust
tlon? Ifitcan, then the constitu-
tiual protection does not ameunt t0
mucl. The effort here is toavoid
the provision of the Constitution by
changing the name ot the offense.”
Other decisions show that “It 88
universally admitted rule at coBt
mon law that a conviction of mao-
sloughter would bar an indictment
for murder, based upon the same act
of lomicide.” Blackstone s8y®
“The fact prosecuted is the sume I
both though the offense ditfers i#
coloriug.*?

The third point is:

“1f the conviction is for the whol®
transaction, there can be no furthe’
convietion for any part of it.”

Amuvng the nuthorities cited ont
this point are these: 1n Demypsey ¥8:
Commonwenlth, the Bupreme CoY "t_'
ruled that “a party indicted fOf
seduction and acquitted may Pl
such nequittal in bar of o subs®
quent indictment for fornieatio?
founded on the sune act, and tlﬁ
record will be @ complele defense .
In Sanders ve, State the Court neld
that & “former conviction for ﬂ-‘“:'
trentment, by chaining the apPe”
Jant to a plow, was a bar to convic
tion for assault and battery, because
both churges grew out of the gumeé
transaction,’?

The fourth claim of the argy
i r

+If the conviction is fora pal'tFu?__
the transaction, there can be 00 nole
ther convietion. either for th"-un .
or for any part of the transactiot

In the case of The Pecple V8- Me-

ment



