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these words which we reproduce
with pleasure

the post invites the boards of
trade throughout the united states
which are organized representatives
of the business interests of the coun-
try to give this transcendently im-
portant subject early attention and
urge by resolutions and otherwise
a return to legislative methods more
compatible with the principles of
freefre government

THE NIELSEN CASE

received a copy of the
brief of jeremiah frank-
lin

frank-
ila S richards and samuel shellasheila
barger counsel for the appellant in
the case of hans nielsen before the
supreme court of the united states
it covers forty five pages of a law
pamphlet and is therefore too vol-
uminous for reproduction in a dallydaily
paper we will therefore epitomize
its contents as briefly as consistent
with perspicuity but we will first
give a short history ofthe case

hanshana nielsen was on the of
november 1888 in the first dis-
trict court convicted of unlawful co-
habitation and sentenced to impris-
onment for three months and a fine
of one hundred dol ars anani costs
he served his term and was subse-
quently placed on trial for adultery
the indictments for both offenses
having been found on the same
evidence before the same grand jury
on the september 1888 the
offense in each case was alleged to
have been committed with the same
person the indictment for unlaw-
ful cohabitation named the time as
from the october 18861885 to the

may 1888 and that for adult-
ery the of may 1888 but
the indictment averred that the de-
fendant had continued tot cohabit
with his plural wife without inter-
missionralssion till the september
1888 that is the date of the two in-
dictments the latter offense was
therefore included in the time of the
former

the defendant on the second
trial pleaded a former conviction
and claimed that the two offences
were one and indivisible and that
having been convicted for unlawful
cohabitation he could not now be
convicted of adultery with the same
person during the continuance of
the cohabitation for which he had
been already punished the prose
cuteon demurred to the plea and the
court sustained the demurrer the
defendant was convicted of the
second offenceoffense and on the of
march 1889 sentencedbeed to one hun-
dred

bun-
dred and twenty five days imvris

A petition for a writ of
habeas carpus was presented to the
first lildistrictstrict court at provo which
refused to issue the writ an ap

thereforethere fore taken to the
supreme court of the united states
under section nine of the organic
act

the brief assigns as errors of the
court below

let the court erred in refusing to
issue the writ and in holding that
upon the facts stated in the petition
the petitioner was not entitled to be
dischargeddiacbarged

2ndand the court erred in holding
that the adultery charged was not
embraced in the offenceoffense of unlawful
cohabitation for which the petitioner
had been convicted

the chief question involved is
this Is the charge of adultery as
appears in this record for which the
appellant is now imprisoned such
that it is in law a partpaa of the same
offenceoffense as the unlawful cohabitation
for which he was previously con-
victed and punished if so the
second sentence is void because the
prisoner is being punished twice for
the same offenseofiense

the argument claims first that
fwwhenhen the two indictments are

for matters arising out of the same
transaction there can be but one
conviction

in support of this a mass of au-
thoritiesties is presented chief justice
cockburn says it is A fundamen-
tal rule of law that out of the same
facts a series ot charges shall not be
preferred in the cawcase of state vs
cooper nownew jersey law the
supreme court ruled that a defen-
dant cannot be convicted andand pun-
ished for two distinct felonies grow-
ing out of the same identical act
in jackson vs state and lanpher
vs state 14 indiana the court
held that the state cannot split up
one crime and prosecute it in parts
the prosecution for any part
of a single crime bars any further
prosecution based upon the whole
or a part of the same crime in
state vs graffenreadld 9 baxter
chief justice waite is quoted as
laying down the principle thatthat
where a criminal act has been

committed every part of which may
be alleged in a single count of the
indictment and proved under it the
cutad cannot be splat into several dk
dewind crimes and a separate indindict-
ment

ct
sustained on each and when-

ever there has been a conviction on
one part it will operate as a bar on
any subsequent proceedings as to the
residue lain state vs commis-
sioners 2 murphey the supreme
court said the notion of render-
ing crimes like matter infinitely
divisible is repugnant to the spirit

and policy of the law and ought not
to be countenanced

the second claim of the argument
is

it is not necessary that the of
fence in each indictment should be
the same in name if the transaction
is the same

the federal constitution and anall
the state constitutions provide that
no one shall be twice put in jeop-
ardy of life and limb for the same
offense and a number of
aties are cited to show that the
phrase the same offense signifiessigniasigni 8

the same act or omission and not

the same offense in name only I1
the ewecase of hall v state 38 geor-
gia in which the appellant hadbad
been indicted for an assault with
intent to commit murder and was

discharged and afterwards was ioin
dieterdieted for aggravated riot and
pleaded former acquittal the appel-
late court said can the statetato

put a party on trial thetb
second time for the same criminal
act after he has been acquitted by

changing the name of the
tion if it can then the constitu-
tional protection does not amount to

much the effort here is to6 avoid
the provision of the constitution by

changing the name of the offense 21

other decisions show that it iap fta
universally admitted rule at
mon law that a conviction of man-
slaughter would bar an
for murder based upon the same actac

of homicide 11 blackstone says

the fact prosecuted is the sanlesame itt10

both though the offense differ
coloring

the third point is
1 Iiff the conviction is for the

transaction there can be no furta
conviction for any part of it

among the authorities cited f 00
this point are these in dempsey Vs

i commonwealth the supreme courtwa
ruled that a party indicted jr
seduction and acquitted may pleadpi

such acquittal in bar of a abws
quent indictment for f
founded on the same actack and theth

record will be a oomcompletepk dedefendf60
in sanders vs state the court areld

conviction for nwthat a former
treatment by chaining the app

lant to a plow was a bar to colv 1

tion for assault endand battebatteryV beca

both charges grew out of uwthe jaw
transaction 11

the fourth claim of the argum
JEis

if the conviction is forforaa partP
of

furthe transaction there can be no
wholether conviction either for thetn

or for any part of the

in the case of therhe people vs afy
1


