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THE RUDGER CLAWSON CASE
BEFORE ulieTHE SUPREME
COURTC 0 U R T 1 OF TIIETHE UNITED
STATES

THE DEFENSE CLEARLY ANDAIND ABLY

nili1111IIII lialla represented
there was an unusuallytalargerge attend-

ance of members of the bar and
visitorslogtog at the supreme court on
wediawednesday april jtb 1885 to hear the
arguments inin thetile case of rudger claw-
son vs the united states all the
Jjudgesud wes were present and listened at-
tentivelytentively to the remarks of counsel

lionllonliolloN WAYEWAYNE
opened the case for the plaintiff in er-
ror by stating0 the facts as to his indict-
ment and conviction and saying that
the important questions involvedinvolvedinin the
case were whether the grand and petit
urlesjuries as constituted were legal jurlesjuries
byy which the plaintiff in error could be
awfullylawfully presented and tried all be-
lievers in the rightfulness of polygamy
having been excluded from the grand
jury and eleven of the twelve petit
jurors having been obtained by anin open
venire ilehe said

rackingpackingug a jury in the abstract has
always beenti en regarded as a grave of-
fense

of-
ffenceenze striking at the very foundation
of an honest administration of the
criminal law but it often seems to
zealous prosecutor and partisans on
theth benah as well as at the bar to be
justifiedjustilled in the particular case by their
dislike of the accused and their desire
to seese themethern punished of course they
would prefer convictions without the
disagreeable necessity of denying thetile
defendant a proper panel of jurors but
the end seems to them so desirable as
to justify the means even when those
means include keeping out of the jury
box the jurors duly summoned in order
to allow the marshall to select and
bring in jurors about whose verdict
tharethere need be no doubt

someborne courts are still sufficiently old
fashioned to regard an end so ob-
tainedtailtaliled however desirable in itself as
incapable of being defended in the
case of williams vs commonwealth

10 norris the supreme court of
pennsylvania reversed a conviction
thus secured sayingsayin among other
thingsthins that there I1 was good reason for
1not10 t cmallowinglowing a public prosecutor to
come into court challenge the array of
jurors and immediately forcelorce a prison-
er to trial before those selected in the
ababsencesenci of all statutory safeguards
againstagaiagalaRai ast packing the jury both
the letter and thetile spirit of the statutes
secure to persons charged with crime
a trial when a regular panelanel of jurors
is in attendance the next desidera-
tum to the pure administration of jjus-
tice

us
is thee givinggivin satisfaction to the

suitors that their causes have been
fairly and impartially decided

the learned judge then suggests that
few district attorneys or judges could
be found who would refuse to continue
a trial until a regular jury could be ob-
tained and that the conviction even of
a guilty man by a jury selected on the
day of trial under circumstances which
usually surround such selection would
be an outrage done in the name of
justice

we do not fear that the doctrine thus
announced will be questioned on gen-
eral grounds the effort willwiil rather be
to show that persons living in utah and
accused of polygamy have no right
which courts or juries are bound to re-
spect and that a proceeding which
elsewhere would be an outrage done
in the name of justljustijusticece is there a vir-
tuous effort to destroy a relic 0of nardar

the statement of facts accompanying
the motionontoto quash shows that of the
thirty names drawn fromfrom which to se-
lect a grand jury of iliIIIfifteenteen twenty five
had ailabl the qualifications required by
law unless the fifteen rejected were
disqualified by their answers to the
special questions propoundpropoundededtedii by the
district attorney relating to their be-
lief

be-
llef in the doctrines of the mormon
church set out in the statement and the
fifteen so answering were rejected un-
der section 51 of the edmunds act

this act applies to all the territories
and to all places over which tilethe united
states have jurisdiction and that part
of it which is claimed to be applicable
to this case reads as follows

that lintin any prosecution for bigamy
oolgolpolygamyamy1 or unlawful cohabitcohabitationtiontiou
under any statute of tiiethe united states
it shall be sufficient cause of challenge
to any person drawn or summoned aay a
jurymanursmanj or I1 that he be-
lieves it rinightrightht for a man to have more
than one living and wife at
the same time or to live in tilethe practice
of cohabiting with more than one wo
man

thetiie langulanguageabeaFe of this section clearly
shows we think that it is only aepli
cable to petit jurors and to them only
in the special case of a prosecution forlor
bigamy polygamy or unlawful cohall
tation under any statute of the united
states Is thetile impaneling of a grand
jury a prosecution and inthis case was
it underlinder any statute of the united
statesstate bouvier in his law diction-
ary vol 2 p defines a criminal
prosecutionprosecutionrosecution as the means adopted toeringbringg a supposed offender to justice
and punishment by due course of law

in this country he says the
modes are by indictment by present-
ment by formationinformationih and by com-
plaint

in a case like this where the accused
hadbad not been held to answer the prose-
cution could not begin until after the
g rand juryjursury was impaneled and the
finding ofbf the was the com-
mencementmencement of this prosecution

counsel read section 4 of the act of
conless 1 I Jjuneique ad inq which pro

vides for the selection and sumsummoningmonin 11

of jurors and insisted that its provis-
ions clearly showed that after a panel
of jurors hadbad been drawn a resort to
the box could not be lithad uy the court
isas a matter of discretion and that thtil
special list for the term must be legally
exhausted before resorting to the gen
eral list ilehe continued the words of
the law arearc that furtherfurther names maybemay be
drawn when any additional grandrand or
petit jurors shall be necessary I1 there
was no necessity in MISnis case except
that caused by unlawfully rejecting
qualified jurors and therefore no au-
thority for resorting to the 0gen-
eral list five members 0off tilethe
ggrandrand luryjuryury asimas impaneledpaneledim were notriot
qqualifiedcalitled they beFlonged to a class of
persons that only became qualifiedqua lilied
when another class was legally ex-
hausted tue unlawful exclusion of
members of that class would not ren-
der them eligible hence there were
but ten lawflawfulul jurors on the panel and
therefore it was not a legal grand
jluryjuryury

the second assignment of error is in
substance that the petit luryjury was not
laivolawfullyullyally constituted and ththe6 question
involved is the right of the court to
summon trial jurors on open venire

the right to so summon a jury must
be found if it exists at all in an im-
plied grant of authority to be used
as a necessary means of exercising
powers and jurisdiction granted forfrthere Is no statute eitherelther congressional
orTerritorial which in terms infersconfers the
power on the court to issue an open
venireventre or the authority on the marshal
to ssummon jjurorsbrors under it

counsel commented on the provis-
ions of the act of Concongressgresigresl providing
jurors for the district courts and in-
sisted that it provided a complete jury
system for the territories and was ex-
clusive in its character after provid-
ing for the regular panel it said that
if during any term of the district

court any additional grand or petit
jurors shall be necessary the same
shall be drawn from said box by the
united states marshal in open court
but if the attendance of those drawn
cannot be obtained in a reasonable
time other names may be drawn inih the
same manner

I1 this is the only method provided
for obtaining additional jurors or
talesmen and the court has no authori-
ty to procure them in any other way
althe supreme court of maine decided
a question very simillar to this in the
case of the state vs symond 33036 maineMainealne
aj where there wwass a deficiency in
the number of grand jurors and the
courcourt issued an open venire to fill the
panelpauelanelauel the supreme court said tiietilelegislature has required that grand jur-
iesies shall be selected and returned in
the same manner as juries for trial
and in respect to the latter has au-
thorizedzed the court to complete the pan-
el when a sufficient number ot thetiie
jurors duly drawn and summoned can-
not be obtained for the trial of a cause
by causing furors to be returned ffromrom
the bystandersbystanders or from the co anty at
large and in term time to issue
venireskenires for as many as may be wanted
but in regard to the former con-
ferred no power upon the court to
compicompleteete a deficient panel by causing
jurorjurors to be returned de cir

or in any other manner
thetho whole subject is mthm IIIili tilethe con-
trol of the legislature they may givelveive
to thetile court the same power as to etliboth
juries to complete a deficientdelici ent anpanelel 0orr
withhold it but unless it be given I1 it
cannot be lawfully exercised

so in this case congress or the terr-
itorialritorial legislature has the right to con-
fer the power on the courts to supply
an exhausted panel by open venireventre or
otherwise or to withhold such power
iagasit nas been withheld and ex-
pressly conferred the courts cannot
legally exercise it

in the case of wright vsTS stuart 5
blackf the supreme court of in-
diana in considering the power of the
circuit court to supply a deficiency in
the jury panel by an open venireventre
said

the board of commissioners had
failed to have any jurors selected for
the second weeweek of the term duringI1which week this trial took place on
tilethe calling of thetiie cause a jury was
summoned and impaneled by the
order of the court aulanianuand the defendant
under these circumstances challenged
the array this challen- echallenge ought to
have been sustained according to
the statute the jurors for the second
week should have been selected by the
board of commissioners and as there

no such selection there could
be no unobjectionable jury impaneled
during that week rhefilethe defendant
might perhaps have waived the ob-
jectionjection but he did not do so remadehe made
the challenge at the proper time andaud
the array should have been quashed 1

the supreme court of Mississippimississippianin
the case of leatherleatherss vs the state 4
cush 76G declared that the directions
of thelatheiathe law as to tiiethe drawing of jurors
were designed for wise purposes and
must not be violated in any respect
and then the court said they are all

as to
ertyerts of the citizen and should be held
to constitute an important part of the
right of trial 1

counsel ihenthen referred to the statutes
of the different states and territories
of the union and showed how theahe
legislatures had uniformly provided
for and liehe argued that if the
courts had possessed the inherent
power to procure them by open venire
their was no need for such enactments
but the courts hadbad held that this was
strictly a statutory power

besides the authorities already cited
the case of vs geedey ja2 ore-
gon is in point in that case thetile
lowerlower cnurlwrt having di hirtzi d tb

reregulargular petit jury for the term had ssentent
into the body ot the county for more
jurymenjurymanjurymen and it was held by thetherere
viewing court that this was an act be-
yond its power the statutes of ore-
gonon provided that where the jury failed
to attend or where there were nodnut
enough jurymanjurymen present for a jury the
sheriff could summon tattalesmen from
the bystanders or from the county but
the statutes as to talesmen were not to
be extended to the case where tilethe jury
had been discharged the court rested
its concession of the right to
complete a jury on the one
hand and its denial of the right
to bbringri in a new luryjury by open venire
on the other strictly upon the statute

saldsaid the court we know of no other
authority and hence must hold that it
was error in the circuit court to call
such a jury or force defenddefendantint to
trial

counsel referred to numerous other
authorities and said that it is to be
noted that all the decisions which have
been found that in any degree favor the
position of the prosecutor are rerestedsted
upon statutes unlike tiiethe statute of
18 4t for utah audand which permit the
summoning of talesmen by open venire
such is the case ass totd those cited in
the opinion of the court belpbelobelewaswas found
in the transcript

lielle then reviewed and critcriticized the
casescasey referred to in the opinion show-
ingI1 their inapplicability to the case at2barr and clocioclosedseilsell with anail eloquent ap-
peal to the court to preserve violateinviolateiu
the right of trial by jjuryu ry

SOLICITOR GENERGENERAL11

presented thethecacasefor the government
ilehe claimed that the mormonmornion jurors
were properly excluded under section 5
of the edmunds Act saying tiietilethe word
prosecution in that act covcoicoerscocasers tiiethe

whole procedure from the im paneling
of thetile grand jury to that of tuotue petit
jury by the manifest reason of the
thinthingur the ip paneling of the grand jury
made a special opportunity lorfor the ex-
ercise of the functions of the prose-
cuting officer and put him upon the
quiqu rirevive the drumadrama opened there
after elaborating this point somesomewhatwhamwhar
without I1 however adding anything to
tthe11 e clearnessaarness of his statements quoted
above he said but allowingallow iliglilg lorfor the
sake of argument that the challenges
given by the edmunds act concern the
betitpetit jury only still a grand jury must
bee composed of good and lawflawilawfulal men I1

and no manmail can be such in the eye off
the law who believes it right to com-
mitit crlcricrime for instance right to com-
mit polygamy it is entirely anad
miss loleiole to impute to congress an in-
tention to strip courts of the protec-
tiontio of a fundamental common law
principle like this which is a very ar-
ticle of stanstabstandingdince or falling justice
Hhe said that heretofore he had
discussed polygamy cases without
declamationoutbut now tiletiie campaltril had
opened against the mormonscormonsMormons and
tileythey should be made to0o understandtand
that need noile futifun ilehe
saidsold they enjoyed religious liberty and
freedom of0 conscience as they were
entitled to do but must be made to
understand that they could notnoo violate
thetile lawjaw continuing in this
strain mr phillips passed to the
consideration of the open ve-
nire process and argued that be-
cause it was the old common law
method in england of obtaining 4 jury
it followed as a matter of coucoursere that
I1 so far as statutes have not expresslyor
bby nenecessaryc sary inference taken away
from a court this power it still con-
tinues 11 ilehe said the act of 1874 gives
the rule to the extent that it givesives any
rule it goes upon the evident pre-
sumption that the annual list of two
hundred would in fact supply the
needs of the court but it contains no
anticipation of or provision for a case
in which that list might fall short of
supplying what was needed there is
nothing upon tilethe face of the statute
to indicate that congress intended that
the list of two hundred should be an
absolute sine qua noanon fortor the execution
of justice to thetile extent gonponcontendedtended for
by the plaintiff in error there is no
doubt a mandate for its use but in
view of the universally acknowl-
edged duty owed by society to
itsits own current peace and justice
very express words would be needed to
I1improverove sucsuesuchI1 a inanmandatedate into a prohib-
ition upon former methods even where
the new machinery had broken down
no such intention callcan be impliedimplicit with-
out absolute necessitylecessi ty heile sakapprovingly of the cases citecited b
the court below and then called
attention to the legislative actsarts
of 1852 and 19 intu relation Wt jurors
ailalland insisted that underknoer themthein the
courts still hahadnd obtain tales
men by open venire and that this power
was absolutely essential to the exer-
cise of their jurisdiction as had been
shown in this case and without it theth
courts in utah would have to adjourn
and discontinue jury trials illshis araararuargu-
ment

a
was somewhat lengthylensleus tny but ccon-

fined
0 11

to tilethe points stated wita fre-
quent allusions to the campaign
against the 11mormonscormonsMormons

iiona
said in substance As to the legality
of the grand juryjun which is the first
question involved in this case I1 under-
stand the eminent counsel for the gov-
ernment

ov
to claim thatthai the mormonormon

jurors were properly excluded from
the panel for two

first because section 5 of the
Eciedmundsmunds actart authorized such exclu-
sion and

second because the jurors were
notnet as he claims good and lawful
mlmenn 1 for the reason thadthac they be-
lieved irit richt to commit crim- icrimycrimei
polygamy and that no person een-

tertaining
n

suchsuh belief could be ta lawful
lorjuror

we respectsrespectfullyullyally submit that the leglog
islaisia tive assembly of thetile territory of
utah has determined the qualifications
and eligibility of grand jurors and thatchaj
this was a rightfullightfat subject ot legisla-
tion

it Is not denied but on the contrary
is expressly admitted in the record that
the persons excluded from the grand
jury possessed all the statutorystastatutorytutory quali-
fications

uail
ficatfleatfixationsionslons and were in every way eeligible
and entitled to serve as grand jurorsbrors
unless section 5 of tiiethe edmundsedmuns act
authorized their exclusion thee lan-
guagexuagua beofof this section shows conclu-
sively wenye think that it can have no
possible application to grand jurors
and by its terms it doesdocs not apply to
petit jurors except in a prosecution
forlor polygamy bigamy or unlawful co-
habitation under a statute of thetile
united states

the grand jury that found this in-
dictment was thethie regular grand jury
for thetl-e district whose duty it was to
inquire into all offences as well under
the laws of the territory as under the
laws of the united states and the im
paneling of that grand iuryluryluryjury was no
more a prosecution for popolygamylvamyyamyl
than it was a prosecution for burglarydrglary
because the jury was as likely to be
called upon to investigate the one class
ot offences as the other it was a pro-
ceedingceedie had prior to the commence-
ment of any prosecution and was not
under any statute of the united

states for theithe im paneling of grand
juriluriluriesjuriesesisis regulated entirely by the ter-
ritorialritorial statute and there is no law of
congress on the subject which applies
to the territories

the construction of the ededmundin undand s act
contended for by the prosecution
changes its terms so as to make them
applicable duallto allail jurors in the territ-
ories and in effect creates a new
cause of challenge to all jurors which
was clearly not the intention of con-
gressress because the act expressly lim-
itsfts the challenge to jurors ina prosecu-
tions for the special offences named

butiabut if the section is applicable at allali to
grand jurors the ternsternsotof the law were
not complied with for none of the
jurors who were retainretainedei on the panel
were laterrointerrogatedated as to their belief in
the rightfulness of cohabiting with
more than one woman if the jurors
of the one class were disqualified be-
cause they believed it right to have
more than one wife those of the other
cliss would also be disdisqualified by the
same section if they bellbelibelievedbelievedeved it right
for a man to cohabitcoball with more than
one woman and it should have been
ascertained whether or not therthere werecere
any such persons on the jury cer-
tainly congress never inintendedtended that
members ot one of these classes should
be singled out and packed into a jury
box to indict members of the other
class nor can we believe that this
court will sustain thetile view which has
to some extent prevailed iuu utah that
the cohabitation referred to in the ed-
munds act is confined to the marriage
relation or in other words that this
provision can affect only the diormor-
monmonrmone part of the community who
alone sustain such relations but on
the contrary we confIdentconfidentlyIv assert and
maintain that it applies to all unlawful
cohabitation without regard to the
marital relations of the parties

As regards thetile second reason as-
signedsigned by counsel why as he claims
tltinedtheae 1111normonmormonformon grand jurors were
rightfully excluded from the pinelandpaneland
his chargechare that they were not I1 good
and lawilawfulul men because they bellebeliebelieverveal
it nightright to commit crime I1 desire
first to callcail attention to the fact that
the statute sayshays nothing about grand
jurors beinbeing 1 good and
but it doesdoea iaprescribewescribe certain qualifica-
tions all of which were possessed by
those waowho were excluded As a
grave moral charge has been made
against the entire Mormormon people
add they have been accused of believ-
ing it right to commit crime I1 I1 trust i

you will permit mame to briefly answer
this serious accusation and if I1 find
it necessary to allude to facts not
strictly within the record of this case
I1 feel that under the circumstances

will me in so
inIII the consideration of this point it

must notbot bbe foifolforgottengotten that these peo-
ple believe in plural marriage as a part
of their religious faith and regard it
isas a principle which has been revealed
by god and the practice of which has
beenaten commanded of liimhim the belief
inn thetile rightfulness of this principle is
isas much apart of the religious faith of
thcofieoseoge 1 mormonscormonsMormonsmong who have not a plu-
rality of wives as of those who arearc
actually living in that relation and
theyhey could not be induced to either

denyleny the correctcorrectnessness of the principle
orr assertasbert that they believed the

ticeice tobeto he morally wrongvronarod but while
heythey entertain this implicit faith in its
ruthtruth and divine origin aney neither
gnorenorenonnor deny the unpleasant factteaby

ticehatnat by an act of congress the prac-
tice of polygamy is made a crime and
when examined as to their competency
isas jurors in this class of cases they i

havelavelase time and again asserted under
ath ththatlt they would not hesitate if I1

an accusation were made against one
otof their number for vioviolatinglatin11
that law to eithercither indict
or convict as tiiethe case might re
rrequireaireI1 and that this statementstatement was
truthfully and honestly made has been
abundantly proven by the fact that
mormonmornion juries have indicted and

convicted their brethren for these of-
fenses Wagainst the law believing that
they were justified in so doing because
the lawlad of tiiethe land and their oaths re-
quired it but denying that there was
any moral guiltgulitallt attaching to the com
mis lonion afppf the act in other words
these people say that plural marriage
is not morally wrong because god has
said so yet who ever enters into it

while it Is prohibited by law must
take the consequences of hisbis acts and
if proven guilty must suffer the pen-
alty Is it just and to say that a
man who thus believes but has violated
no law himself is not a good and
lawflawfulat man and that for suchbuch a be-
lief the entire I1 31mormonbrinon beope who
comprise at least four filthy of the
population of the territory may be
exeeyeexcludedeluded from the grand inquests of
tilethe communities in which they live
whose duty it is to enquire into
the commission of all offenses
against the law whether congressional
or territorial may they be deprived
of representation on the grand jury
which was reregardedadded by the illustrious
founders of thismis great commonwealth
as one dtott the indispensable safeguards
to liberty and one of the most precious
and important institutions of a free
government can these most sacred
rightsI1 and privileges of free men torrparticipatetiwaterate in the administration of
justicejustlee in their own communities be
wrested from them notno t because of any
acts of theirs but simply because they
will not say they believe ththatat ito10lo be
wrong which almighty god has de-
clared to be right if this be so then
it does seem to me a most solemn
mockery to assert as has been done in
this honorable presence todayto day that
these people enjoy religiousrelicrelieiouslous liberty and
ffreedomreedo in of conscience I1

JUSTICE

Is it not the practice mr richards
in marymany of the states to ask jurors in
murder cases if they have conscientiouss
sartscruplesaples against finding a verdict of
guilty

MR RICHARDS
yes yourfourour honor but that rule only

applies to trial juries in cases where
the penalty might be death and thejurors answer that behe has such scru-
ples shows conclusively that behe could
not findtind a verdict for the prosecution
without violating his conscience hence
incompetencyliis atoto sit in the case
but here the principle is entirely
different there is no reason or cus-
tom such a question to beput to a grand juror and even if there
were and it had been entirely addiss
able to ascertain the belief of these
jurors on the point under discussion
and that baletbc ilet proved to be as I1 have
stated then I1 say there could be no
question as to gaeir competency to act
as grand jurors for their consciences
would have required an
from them litheintheit the facts warranted it
of course we had no opportunity to
show the exact state oiot mind of these
jjurorsbrors but similar cases have cometecome be-
fore your honors wherewhen the record
showed just the state of facts which I1
have supposed to exist here and which
from my intimate acquaintance with
these people and my knowlknowledgeedze of
them I1 feel fully I1justineajus tined inIII sugsuggestingeting
to you agtheas the real facts in thistil caseanand I1 most respectfully submit that
fortor your to sustain the views
of counsel and exclude them from
juries on the ground that they arearc not
good and lawful ineniren would be to

ciecledeprive them of a most sacred privi-
lege solely because of a religious be-
lief

be-
llef

after reading and commenting upon
the provisionsprovisious of thetile statute prescrib-
ing the qualifications of grand jurors
therodethetnode of challenging when the de-
fendant has been held to answer and
the effect of a motion to set asialasidee the
indictment when the defendant hasnot been previously held counsel
showed fromfroin thetile record that the ob-jection to the grand jury had beenregularly made inlit the court below andwas one of the important points to be
decided by this courtmr richards then took up the ques-
tion of the illegality of the petit jury
and the effect of the open venire issued
in this case ilehe called attention to
each of the jury laws enacted sincethe organization of the territory andshowed how the act of 11853gojgop referredto by the solicitor general had beensuperseded by the act of 1859 and af-
terwardsterwards expressly repealed in 1878
and how the atactr ot congress of 18741871
had entirely done away with all formerupon the subject of juries
he analyzed the provisions of the lat-ter law andin ans berto questions lfromjustices waltewaite and miller explained
the practice under atas to the summon-ing of regular jurors and talesmen
insisting that this act constituted a
complete jury tnytsysystemstem and provided
for every possible contingency leaving
no room or cause for an open venireventre

ilehe then said it is historical inln utahutathat prior to the enactment of the sec-
tion last quoted complaint was madeby members of the minority party theretherothat the jury lists were all made by
ollicers who came from the majorityparty and that the minority was notproperly represented it was to remedy
this supposed evil and to secure toeach party representation on juries
that the act of congress above quotedquotin
was passed it was believed that thiscould not be done with ailan open venirein the hands of either side and that imust bgbe excluded IIIin order toa jury list of was provided for in-stead of 50 as the law then stood and
thetoe larger n numberamber of was deemedample for four terms thalthat a contin-gency would arise by which a large part
of the jurors would be disqualified wasnot contemplatedand that it has arisencannot changechansee thethu construction of thelaw or the iliomotivestives that actuated it ot0the purposepurposesi sought by means of itthe provisions ofOF the act taken bj
themselves and in connection with itshistory are sufficient to show withoutexpress words ofaf exclusion that tpor
act is a complete provision and vas08
intended oyby congress to be theofimethod of gettinggettin jurors in the ilslisdis-trict courts ltit not only


