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igeTHE REYNOLDS usgCASE

SUPREME COURT OE01 saethesab
UNITED W

noano iga S

veory reynoldadd rlplaintiffatabiff in errerrorr
4 TSvs

the uniteunited states

jnrn error to thefhe supreme court of
tiethe territory of utaji

mi chief justice walte delivered the
1 opinion of the court

this lais an indictment for bigamy under
section revised statutes which
omitting its exceptions Is as followfollows

f every person having a husband or
wife living who marries another whether
married or single in a territory or other
place over which the united states have
exclusive jurisdiction is guilty of bigamy
and shall be punished by a ninfinninefinee 0 not
more than nivefive hundred dollars and by
imprisonment fonjor a term of not molomomemore than
nivefive yearbyears 11

the aseloassignments of error when group
cded present the following questions

1 was the indictment bad because
found by a grand jury of lesslees than sixteen
persons

32 were the challenges of certain petit
jurors by lletua accused Improperimproperlylr over
ruled

3 were the challenges of certain lother
jurors by thothe government improperly aussus-
tained

4 was the testimony of ameila jane
schofield given at a former trial for the
same offence but under another indict-
ment improperly admitted in evidence

5 should the accused have been acquit-
ted if hebe married the be-
cause he believed atit to ibebe illlithis a
duty i 1

I1
i G did thetho court err in that part of the
charge which directdirectedid the attention of the
Jjuryuryary to the consequences bf polygamyya

these apba considered in
theintheir order c tn

1 As to the grand jury
the was found in thetb 0ats16

brict court vt the third judicial districtof the territory thea of Gonerees in
relation to courts avdard judicial officerscers in
the territory of utah approved junejapp
233 ma181818 statslat vake regregulatingi

the qualifications of jurors lain the terrp
torylory andend prescribing the mode of papre-
paring the lists from which grand and
betitpetit jurors are to be drawn as well astsI1ahebe manner of drawingdrawings makes no provi
edbaeian inla respect to the number of persons
of which a grand juryjary shall consist sec
figablon revised Stastatutes requires thata grand larylory empaneled before any dis-
trict or circuit court of0 the united statesslatesebanehanahall consist of not lessices thadthai ennorbonbormore than twenty tarca persons while astatute af the tileterritory limits the num

ianeimSSieJ 0AZaco llailg t
the grand jury which found this indict-
ment consisted of only fifteen personpersonssi
and the question to be determined is
whether the section of the revised statstati
utes referred to or thetho statute of the ter
territory governs the case

byDy section 1910 of the revisedReiaeix statutes
the district courts of thetho territory halehave
the bamesame jurisdiction in all cases arising
under the cons and laws vttf the
united states as Is vestelvested in the circuit
and district courtscoarts of thetho united states
but this does not make them circuit and
district courts of the united states we
have often so decided amerleanamerican ins
co vs canter 1 fetpet benney vs
porter 9 how clinton TSys engle-
brechtVrecht 3313 wall they are courts
of the territories invested for Sbomesome par
poses with the powers of the oliollcourts ariof
the united states writs of error and
appeals ilelie from them to the supreme
court of the territorybry and from that
court as a territorial courtmurt t thi nr
someisome cases

section was nog resigned toreto rc
thaaithotho em ins otat grand jurdesjuries IBin all courts
where offenders against the laws of the
united states could be tried but only
in the circuit and district courts this
leaves the territorial courts freofree to act inla
obedience to the requirements of thetha ter
tutorial laws in force forfoillethe time belorbelog

aunton vsTs engenglebrechtlebrechbreeht IS13 wall 4
Hombucklebuckiewe vs toombstoomb 18 wall 5

As congress may at any time assume
control of thetho matter there laIs butbit little
danger to be anticipated fromfroni improvident
territorial legislation inlif this particular
we are therefore of the opinion that the
court below no more erred in sustaining
this indictment than it did at a former
term ntat the instance of this same plaintiff
in error in adjudging another bad which
was found against him for ththe same of
fence by a grand jury composed of
twenty thred persons 1 I1 utah reps
awu

2 As to the challenges by the accused
by the constitution of the unitedstates amend VI the accused was en-

titled to a trial by an impartial juryjars A
juror to be impartial must to use the
language of lord coke togbogbttoo indifferent as
hebe stands coke linLIU
b lord coke also says that a principal
cause of challenge is so called because
if it be found true it sufficient
of without leaving anything to the
conscience0 or discretion of the 11

id b or as stated in baconsbacans abrinsIMs grounded on such a manifest pre-
sumption of partiality that ifit found to
be true yitsitlt unquestionably sets aside the

jurorjuron 11 bac abr tit juriesjurdes E
1 if the truth of the matter alleged isla
admitted the law pronouncesulices thetha judg-
ment but if denied it must be made loutout
by to the satisfaction of the courtor the idid elbeib to make opt
the existence of the fact thothe juror whowilo

is challenged may be examinedmined on hishla
dire and asked any questions that do

not tend to his infamy or disgrace
allAU of the challenges by the accused were

for principal cause it is good ground for
suehbuch a challenge that a juror has formed
an opinion as to the issue to be tried the
courts arearc not agreed as to the knowl-
edge upon which the opinion must rest in
order to render the juror incompetent or
whether the opinion must be accompanied
by malice or illIII will but all unite in holdbold
ing that it must bobb founded on some evi-
dence and be more than a mere
slonelon somosome baysay it must bobe potipolitimetitelve gab
betonbet on crim law sol others that it
must be decided and substantial armisarms
loadsleadss case II11 leigh 09 Worm leysleyb
case 10 gratl CW neely TBvs the teo
piele 13 ill others fixed state vsamtonbentondenton 2 dev fc Batt and still
others deliberate undand settled staup vs
commonwealth 74 rennfenn st curly
vs commonwealth 8181 ann Sstt
all concede however that itif
cal only the partiality Is hotnot eoso manifest
asits necessarily to set the juror aside
chief ihla burrs trial 1
barnsburrs trial states the rule to be
that light impressions which may fairly
be presumed to yield to the lestimonmony
that may be offered which may leave ththe
mindnind open toatonto a fair consideration of ththe
testimony constitute no bufilsullisufficientclentelent objec-
tion to a juror but that those strong and
deep impressions which closedose the mind
against the testimony that may be offered
iniiii opposition to them which will combat
that testimony and resist its force do
constitute a sufficient objection to him
the theory of the law is that a juror who
has formed nnan opinion cannot betie impar-
tial evenyevery opinion which a juror may
entertain need not have that
effect in these daysdaye of newspaper en-
terpriseterprise and universal education every
case of public interest is almost as a mat-
ter of necessity brought to the attention
of all the intelligent people in the vicinity
undand scarcely anyoneany one can be found among
those best fitted for jurors who has nothot
read or heardheam of it and who hashaa nothot
some impression or some opinion phi
respect to its merits it is clear there-
fore that upon the trial of the issue of
fact raised by a challenge for such cause
the court will practically be called upon Isto
determine whether the nature and
strength of the opinion formed is sucheuca as
in law necessarily to raise the
tion of partiality the question thoathus pre-
sented Is oueone of mixed law and fact and
to babe tried as far as the facts are
cded like any other issue of that character
upon the evidence the finding of the

court upon that issue ought notinot to be
seusetAsIdo by a reviewing court unless the
error is manifest no less stringent zulesrules
should be applied by the reviewing couracourtcour
in such a casecabe than those which govern in
the of motions for new trial
because the verdict is against the eyldence
it must be made clearly tto0 appear that
upon the evidence the courconr to have
found the juror had formed such an

i A arflaa
it is left nothing to the

conscience or discretion of the court
7thehe challenge in this case mostmoat relied

upon in the argument here is that of
charlescharies reedheed hoaasho was sworn on his voir
dire and the whole of his testimony is in
the record it Is as follows

IQQ aby87 thet district attorney havehavo
you formedonmedor expressed any opinion as
to the hulltgulitguilt or of this charge

A I1 bellevebelieve I1 have formed an opinion
aby the court hatehave youyonou hoiuhoinformedlied

andwid expressed an opinion
A no sirgir I1 believe not
Q you say louiouyou have formed an

opinion
A I1 have
IQQ Is that based upon evidence
A nothing produced in court

9 Q would tha topinion influenceice your
Teraittverdict

A I1 font think it would
Q by defendant I1 understood

you to saybay you hadaid formed an
but not expressed it

A I1 dont know that I1 chatehave express
ed an opiopinionfilon I1 have formed one

IQ do youjou now entertain that opin-
ion 1JU I1 I1

A I1 do
this was allali theuhe evidence and taken aas8

a whole it shows that the 11

hebe had formed an opinion which he had
never expressed and which he did not
think would influence his verdict onoa hehear-
ing

parear
the testimony weve cannot think this

is sucha manifestation of as to
leave nothing ta the conscience oroi dis-
cretion btbf the the reading 01ol
the evidencece leavesleaved thetho impression allailthat
the jurorjuron had some hypothetical opopinionloh
about the case but it falls far shshortor of
raisinraisingg dmanifest presumption of Pparti-
ality

artl
allt in considering such questions in a
reviewing court we ought not to bebd un-
mindful of the fact wowe have sa often ob-
servedservedinin our expedienceexperience thatthai jurors net

seekstele to excuse themselves
on the ground of having formed an opin-
ion when on examination it turns out
that no real disqualification exists in
such cases the manner of thetha juror while
testifying Is oftentimes more indicative of
the real character of his opinion than his
words TWthat is seen below but
always be spread upon the record care
should therefore be taken in the review
inainz court not to reverse the ruling below
upon such s question of fact except in iaclear case the affirmative of the issue Isla
upon the challenger unless he shows
the actual existence of such opinion in
the mind of the juror as will raeseraise the
presumption of partiality theJathe juror need
not necessarily lialiee set asidasidee and it will
lotnoinot bo erter in the court to refuse to do
EO suehsuch a casecale in our opinion was not
made output Uuponoa the challenge of reedheed
the fact that lidhe hadhaa pot expressed his
opinion ldI1 importantraint only as tending to
show that hohe had not forsorformed oneono which

disqualified him if a positive and deela
ed opinion hadbad been formed he would
have been incompetent even though it1

had not beenbein expressed under these circlr
it Is unnecessaryry to considerconstconsideidel

the cabecase of banRan for it was conconfessfesh
edly not aias strong as that of beedreed

3 As eoso the challenges by the 9governovern

the questions raised upon these agnassign
mentsmen la of error are not whether the district
bttorney should have been permitted to
interrogate thejurors while under exami-
nation upon theirthein direlderaasas to the tactfact
of their living in polygamy hono objection
was mademaae below to the questionbulbut only
to the ruling of the court upon the chal-
lengeslenges after the testimony taken in ansaus

to the questions was in16 from the lea
it is apparent that allill the Jjurorsacors to

whom the challenges related were or had
been living in polygamy it needs no
arargument to shoshowow that such a juror could
notet have gone into the box entirely free
from blaiblab and prejudice and that ifit the
challenge was not good for principal cause
it was for favor A judgment will notot
be reversed simply because a
good for favor was sustained in form forfur
CAcauseuse As tthebe jurors were inesmincompetentdetent
abdand properlytope y excluded it matters not
here upon whatwhat flipi of challenge ttheyhey
were set aaside9I1de in one cabecase the challenge
was for favorfavor intheinow courts of the unit
cded states bilall clialchallengeslenges are tried by the
court without the alifaidald of retRevstalStat
secsee and weira amjire not advised that
the practice in the territorial courts of
utah Is different

4 astoAs to the admission of evidence to
prove what wasvas sworn to by amelia jinejane
Scholleddonleldon a former trial of the accused
for the samere offenseoffence but under a different
indictment

the constitution gives the accused the
nightright to ak trial at which nehe should be con
fronted the witnesses against himhimburbut
itif a witness is absent by his own wrong-
ful procurement hohe cannot complain itif
comoecompetenttent evidence is admitted to supply
the place of that which he has kept away
the constitution does hotilot guarantee an
accused personersonergon against the legitimatecon
sequences of his own wrongful acts it
grants him the privilegeriallege of bbeingeing con-
fronted with the witnesses against him
hutbutut if hebe voluntarily keeps the witnesses
away hebe cannot insist on hlahishia arlyprivilegecloge if

i therefore when absentausent by his procure-
ment their evidence is supplied in sometome
lawful wayvayway he is in no condition to as-
sert that his conconstitutionalal nightsrights have

I1 been violated
in lord Mormorlessleybleys casecaso 166 statstata trials

77 as long ago as the y it was re-
solved in the house of lords that fain case
oath ashallhallail be made that any witness who
had been examined by the coroner and
was then absent was detained by the
means or procurement of tho prisonerprisoners and
the opinion ofbl the judges asked whether
guchsuch examination might bobe should
answer itif their lordlordshipsships werewera eatla
nielfiel by the evidence they bad heard that
thetho ss was detaildetainedlodiod by cans or pro
curement of
prisoner was mattermurmarn ofot factlaet 61 which we
were not the bagesaltes but their lordshipslordships
this resolution was follofollowededinla
caecloe 12 state trials and seems to
have been recognized as thothe law in eng-
land ever since in regina vs LT17
ada W N S ailall the judges agree
that itif the prisoner had resorted to a con-
trivancetr to keepkeen a witness out of the wayways
the depositiondep sitton of thothe witness taken before
a magistrate and in the presence of the
prisonersaner might be read other cases to
thetho same effect are to be found and lain this
countcountryrythethe ruling has beenbeer in the sama
way drayton vs wells I1 nott me
cord t williams vs statestates 19 Ggeoeo

the leading textbooktextbookstext bookbooksbitisit Is
laid down that it a witness Is13 kept away by
the adverse party his testimony taken on
a former trial between uhatha barresance parties
upon the same issues may be rivengiven lata evi-
dence

ceyl
1i greenlgrecni eve sec I1 tayloretaylors

ev becsec mr wharton 1 ever
becbeeseobee seemingly limits the rule some-
what and confines it to cases where thi
witness has been corruptly kept away by
the party against whom behe istonela to be c liedtied
but in reality hiihia statement Is the same as
that of the others for lain all it Is I1implied
that the witness must have been wrong-
fully kept away thethor rule has its founda-
tion inia the maxim that no one sitsli allbe
permitted to take advantageo of hisbig own
wlwrongrongtong and consequently if therothere has not
been in legal contemplationcontemplations awrong com-
mitted the way has rotsot been opened fortor
the introductiontion of the testimony we arearid
content with this long established usage
which behavewe bavehave beonbeen abieable to dis-
cover has rarely been departed from ii
is the outgrowth ofat a maxim bakedba od on the
principles of common honesthonestyag and it pro-
perly administered can harmbarm no one

such being the rule thathe question becomes
practically one of fact to be settled as a
preliminary to0 the admission of secondary
evidence in thibthis respect it is pre-
liminarylinitnaryuary question of the proof of loss of a
written instruments before secondary evi-
dence of the contents of the instrument
canean be admitted in lord MorAlor leysleyb easecase
supra it would seem to have been consider-
ed a question gordorthothe trial court alaloneatoneonlandand
not subject to review on error or appeal
but without deeming it necessary in this
case to go eoso far as that we have no hesi-
tation in saying that the infinding of the
court below Is at least to have the effect of
a verdict of a jury upon a question of fatactct
andabd should not bobe disturbed unless thet
error Is manifest

the testimony shows that the absent wit-
ness was the alleged second wirewife of the
accused that she had testified on a sonnetonne r
trial tor the same offends under another
indictmentindictments that she had no home except
with the accused that at some time before
thetha trial a subpoena had beendeen issued for
herers but by mistake bhosho was named as
maryjanemary jane that an officer who

witness personally went to the
house of the accused to serve the suboma
and onan hiahla arrival enquiredfredired for her either
by the name of mary jane schofield or mrs
reynoldsreykey that hebe was toldwid by the accused
she was riotnot at homehonie that he then baidsaidald
11t will you tell meinfo where shoshe is thattiethat the
replykeply was no that wiliwill be for you to10 find
sateat that the officer then remarked khetete
was making him considerable trouble and
that she would get into trouble herselfherseitseir
aniaul the accused repliedtedyi oh cono she
wont till the Is13 her

and then after somebome further colvconversationi ersa tion
that she doesdees not appear in this case

it being discovered after the trial com-
menced that a wrongwonuon namoname had been
inserted in the Bubpsubpoenaoenacena a new kubtutgna was issued with thothe right name
at nine in thetho evening witawith
aphis thetho officer went again to thothe house
and there found a person known asan
the firsfirstt wife of tthehe accasaccuseded liehewas told by her that ithe witness was
notcot there and had dotgot been jortor ththreeree
weeks he went again the next mornmordinelne
andani not finding herbar or being abse to asceaseeascer-
tain

rwhere she wa by inquiring anthin thee
made return of that fact to

thetho court at 10 that morning thecase was again called and the foregoing
facts beins made to appear the court rul-
ed that etievievidencedenoo of what the witness had
sworn to at methe former trial was adels
sable

inthisin thu ive see no error the accused waswag
himself personally present inim court when
the showing was made audand hadbad full oppor-
tunity to account tor the absence of the
witness itif hebe would or to denydent under oath
that hebe had kept cerawayheher away clearly enough
had been proven to cast the burden upon
him ofbf showing that he had not been instru-
mental in coneeconoeaUng or keeping the wit-nessiaass aawayswayway havinkhaying the means ofor mamakingkinkid9the necessary explanation and bavinghaving
every laduinducementcenit nitrit to do so ifit he would thepresumption laIs that he considered it better
to rely upon the weaknessyeakness of the caseewe made
against him thaniban to attempt to develop thestrength of his own upon the testimony
as it stood it is clear to our minds that thothejudgment should not be versedravenedra because
secondary evidenceby de-
th

nceace was admittedeted
thiaW brings TH to the consideration of

what chothe former testimony whiswas and ththea
evidence by which etwasit was proven to ththeejjuryiurykiry
it was testimony given on a formerfo trialorof the same person for the same ofofmencefence

but under another indictment etwas sub-stantiallyly avea at another time
in the same causecausa the accused was pres-
ent atatthethe time the testimony was given
and badhad full opportunity ol01 orewcress examina
tion this brings the case bearlydearly withinttethe well established rules the cases are
fully cited in I1 evRV secsee

taetoe objection to the reading by mr patt-
erson of what was sworn to on I1ibethebe former
trial doesdoea notoot seem to have been because
the paper from which he read was not a
true tecorarecord ofofinethetle evidevidenceelicaerica as given ruthutbut
because uhethe roundfound r admitting the
secondary evidence had lot been laid thisVMS
objectionsobjection as has already been meentbeen was
pot wllwellwil taken

65 As to thothe defence of rereligious belierbelief or
duty
dojoa thetho trial the plaintiff in errorthe ncne

aused proved that at the time of his wa
second marriage he was and tor

many yearaseara before had been a inmemberaber of
the church of jesus christ of latter day
Sainsaintasaintontoktob commonly called the mormonmornion
churchchore and a belbeibelieverleyer in its doctrines
that it was an accepted doctrine of0 that
church that it was thetha duty of malemaia
members of said church circumstances
permitting to practice polygamy
that this duty was enjoined by different
books which the members of lalsal 4 church
believed to be of divine orioriginwingin and among
others the holy bible and also that the
members of the church believed that the
practice of polygamy was directly enjoinedenjoined
upon the maiemalf members thereof by the
almighty god lain a revelation to josephjoheph
smith the founder and prophet of said
at galdsaid

j
cchurchhrobrabalwuenwhen

i
heji ecircumstances1 azazMw woulaadmit would be Pullipunishedsheds and that thepenalty fortor such failure and refusal woul

be damnation fathelathein the life to come dollsohe alsoaiso
proved that he had received pernile lonromirom the recognized authorities in saidchurch to enter into popolygamous marriage

that daniel 11 wells one hayinghaving
authority in said church to perform themarriage ceremony married the saigalsaidd de-
fendant on or about the time the crime isalleged to have been cammicommittedeted to omeiomekomepomei
woman byiceby the name ofor schofield and that
suchtuch marriage ceremony was performedierterformed
auder aritiarlei purpue auant to thehe docarint a of said
church

upon this proof hebe asked the couratocoartcourt to in-struct the jury that if they found from
the evidence that he was married as
charged if hebe was married in pupursuance
of and in conformity with what liehe beliebelicvetveiat the time to be a religious duty that the
verdict must be not guilty this requestest
was refusedrefusedy and the court did charge

that there must have beebeena a criminal I1in-tent u
bouttout that it rhethy defenddefendantantiantl under the

influence of a keltreligiousalous belief that it wasr under an inspirationsinspiration itif you dleaseplease
thatisthat it was right dellbedelibedeliberatelybately married a
second time having a first wife living the
want af consciousness of evil intent thewant of understanding on his part that hewas committing a crimocrimecrime old not excuse
nimhim but the lawlayr inexorablyinexorably laIEL suchbuch casocase
implies the criminal intentupon this charge and refusal to0 charge
the question is raised whether rreligious be
iletliet can be accepted aaas a justification of an
ovettovert act made criminal by the law of the
land the enquiry Is not ain- to the power
ot congress to prescribe criminal ispalawsiss forthe territories but as to the guilt of one
who knowingly violates a law which hasbag
been properly enacted it he entertains a
reilrellreligiousgibus belief that the bawlstawlaw Js wrowroewronggcongress cannot jassapas a lanforlaef ronfor the gov-
ernment of the territories which shall pro-
hibit shefreethe rreefree exercise of relisrelreidonlelon the
ftfl st amendment to the constitution ex-
pressly forbids such legislation religiousfous
freedom is13 guatafteel everywhere
throughout theunited states soFO fartar as con-
gress onal e is conceconcernedined thequestion to be determined laIs whether the
law now under consideration comes within
this prohibition

the word relireilrellreligionsionxion is not denned in the
constitution wowe must go elsewhere
therefore to ascertain its meaning and
nowhere more appropriately we thinkthinks
than to the history orbeothe limestimes in tytho
midst of which the provisionpro islon waswas adoptadopteded
the precise point of the inquiry is13 what Is
the religious freedom which has blen guar-
anteed

before thetha of 00 constitution
attempts were nnieraio into some of the colo
afesales and states 40o legislate not only intein re-
spect to the of religion but
in respect tr its doctrines and precepts as
well the people were taxed against their
will for lneine support of renrelireligionzionglon and some-
times

0
rie the support of particularcularcalar sects tot0

whose tenets they could not and did not
subscribe punishments wirowirewere prescribedprescribed
foytar a failure to attend uponunon publiopublicc worship
nadoad sometimes tonronlortor entertaining herberhereticaleUcal
opinions ibethe controversy upon this gen-
eral subject was animated in many otof the
states but seemed at las to culminate in
virginiaVirglvirgiutanta in 17841781 the housese of delegates
ptof that state having under consideration

a bill establishing provision for teaceteachersersors
lotot thothe christianristian pnilinill

ceethe next session and directed that the billbohe and distributed and that thethopeople bubuquetted tto0 0signifyignlfy tbtheirelr 0opin-ion
pin-

trespecting ebeehe aadoptiondoPtlo10n 0off ssuchu h a bbillli1 aattthellelie next session aff assemblythibthis brought oltotttion amongst mr madison pre-pared a meramecaMernmemorialortal awuta monstranceremonstranceEewhich was widely circulated and signedand in which hohe demonstrated that reli-gion
1

or theau ty we owepe the creator wasnot within the cognizance orof civil govern-ment semSetoples virginiavirgin baptists appen-
dix aithat tho nextexti session thathe proposed bilbliwas not onlytonly jl butdut another forlor es-tablishingttabab religious freedomfreedoms drafted by
Mmrr jeffejemmersonjefferson 1 Jjeffeifelf works 45 2 res
hisfits of va bshMSs waawag passed in the pre
amblo ol01 this act UZ Henheuhenningsnines stat sareligious freedom Is defined 9 and after a re-cital that to the civil magistrate tointrude his lowersfowers intoneinto he field of opinion
and to restrain the profession or propaga-
tion ol01 principles on supposition of their illtendency Is a dangerousdangeroui fallacy which atonce destroys all religiouslous liberty it laIs de-clared thalrhalthat it is time enough for thotherightful purpurposes of civil government forUsits officers to interiemlew when principles
breakoutbreak out into overt acts against peace mnoana
roodgood orderonder 11 in these two sentences Is
souad the truotrue distinction between
ProPeproperlyirly belongs to thetho church tothe state

in a little inoremore than a year after thepassage0 of thidthis statute the convention metwhwhichh prepared the constitution ofor theonited states of01 this convention mr jef-
ferson was not a member he being then
absent as minister to prancefrance As soon as
bohe bawsaw the draft of the constitution pro-
posed lor adoptionadoptions hebe lain a letter to a
friendfriends expressed his disappointment at the
absence of an express declaration ensuring
the freedom of religion 2 jeff works
but was willing to accept it as it was trust-
ing that the good sense and honest inen

of the people would bring about thetho
necessary alterations 01 I jeff works 79
five of the states whitowhite adopting the con-
stitutionution proposed i amendmentsmend ments threenew hampshire new york and vir-
ginia

virg-
inial included in one form or another
a declaration of religious freedom in the
chalees they desired to10 have mademades aaas did
alboalso JN orth carolina where the cOnventconventionionioa
at arst declined to ratify the constitution
until the proposed amt were acted
upon accordingly attt the first session of
thellthelithetho farst congress tiie amendment now un-
der consideration was propproposedased with others
by mr it met the views of thothe
advocated of rehrebreligiouslousious freedom and was
adoptadoptedoldoad mr jafferson afterwardsdg in re-
ply to10 an address to him by a committee of
the danbury baptist Atsoassociationclation bjelf8 jemmjeff
works took occasion to say believ-
ing withwitti you that religion is a matter
which lies solely between man and hishid godgods
stat hebe owes account to none other for his
faith or his worship that the
powers of the government reach actions
only and not opinions I1 contemplate with
sovereign reverence that act orof thothe
whole american people which declared
that their legislature imakomaka no law
respectingregp anau establishment of rellreilglongion or

the treotree exercise thereof thus
building a wallivall ol01 separation between
church and state adhering to thibthis ex-
pressionpresslonsion of thetag supreme wiliwillI1 of the nation
inin bbehalfhalthalf of the rights of conscience I1
shall see with cincere satisfaction the pro-
gress ofat sentiments which lend to ro I1

storstar man to all hidhij natural rightarightsrig hlahta con
lancedvinced he basbagha halffiI iboinopyopyu at

4 4 u ing U thisiabdoei fi 6 in amswa jeader of0 thathelesies UL intinu it xunas an declara-tion of the ecjpe and effect ofor the amendment thusthua secured congress waswag deprivedof alaalkau legislative power over meremera opinionbut was left free to reach actions whichwere in violation of social duties or subver-sive ofor good order
t 0 has always been odious amoamonglicricththee northern and western nations of huru

Jrope and until thi establishment of themormon church almost exclusively a fea-ture of the ilfeiffe1110 of asiatic and african peo-ple at common law the seconda in plageeawswas 41slaysalwaysays voidvold 2 kents cacormcornin 7879 andfrom the earliest history of englanaengland 1

poly-gamy has been treated as an fiencoagainst society arteeafter thetho establishmentof triethe ecclesiastical cjurascourts and until bhothotimetune jameslof L etwasit was punished throughthe InstrumentinstrumentalitymityWity of those tribunals notlotmerely because Ipig tits hadbadbeen violated but because upon the separ-ationof the ecel marlscourts thothecivil the were suppos-
ed to be the most appropriate for the inaiinalof mairimairlImoniamonia causes and of aganetag alastthe rights of marriagemarriages just as they weretor testamentarytestament alcyairy causes and thuthy settle-ment ofat the estates of decedeceasedused persons

by the statute of I1 jamesjamea I1 chapchal 11 thethoofmencefence it committed in hiiHsienglandelandgland or waleswas made Pualpunishablesabia in the civil courcourtsliiand the was death As thisibis statute
w asag limited in liblis operation to england andwales it was ataat a very early period rreeneenree en
acted generally with some modin catcacionslons
in all the colonies irilItilconnection with thothecase we are now considering9 it is a Bliblksigfidmitumittcant tactfact that on the of december 17881768
atteralter the passage of th aclact establishing re-
ligious freedom and asterafter thathe convention
of virginia had recommended aawa an
amendmentmendimendlneninent to the constitution ofththethi united the declaration in a
bill of0 rights that all men hayehare an
equalequals liarianaturaltanaltaral aridardd right
ttu the free exereliorelie of religion accoraccordingding
to the dicdictatesdictatortates of conscience the legiellegisla-
ture

a
of thatchat atme substantially coachedetleti the

statute ofor aladies I1 death pehalthait included
because si recited in the preamblespreamble it
hath boenbeen doubted abethwhether agamy or poly-
gamy babe punishable by the lawlaws of thisiiafix heningsheningHenlheni s stat
froeb that day to thisbe think it gaymay safe-
ty

safe-
ly bawdba baidsaid there never has beenbecn a titimeine inany state of the union whenwhon polygamy hasnot been iman offenseoffence against 66societyclety cogniz-
able by the civil courts and punishable withmore orar less ventyseverityEo in unetho face otct allthis evidence it is impossible to believe thatthetha constitutional guaranty of
freedom was intended legislation
in ct to this most important feature of
social ilfelife marriage whilewhite fronifrom its very
nature a sacred obligation laIs nevertheless
inmostin most civilized nations a civil contract
and usually regulatedtodted by lawjaw upon i it so-
ciety may be said to be builtdulits audaua kutjut of its
fruits spring social relations and social ob

sand dutleyduties with which govern-
ment ia required todeal in
raoltact monogamous or

arearp allowed do we and
thothe principles on which the government etofa greatergreaterordr less extent rests
professor lieber says polygamy leads to
the patriarchal principleciple and which when
applied to laigelarge communitiescOmInunities fettersletters the
koaplea in stationarystaLlo nary despodespotism while that
prprincipleucille cannot long exist in connection
sithwith monogamy chancellor kent observes
tbtthat this remarkvm rk lgIs equally striking ana


