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THE RIGHT OF WAY.

The guestion as to whet! et the pub-
Ne nus rights cYer Lbe glalms 01 wetiiers
on the public dvmain, was a gquestion
DPropounues by E., W. NMeDaniel,
Cougty attoroey lof Sevier county, v
ihe uitorney cepetsl. Toe correspy d-
thee ip as followe:

I beg to acknowledge receipt of your
favor of recent date covtalning ihe fol-
Owing; First—Where 2 oounty road
Over ppappropristed public lands was
laid oyt and weed by the puhlic for ten
Years prior to the applicatioo of a home-
steadey top enier the same and upon
Which poll tax had heen expended or
repairs mede under the directioo of the
Toad gy pervisor but of which no formal
edipation was evel made, in there a
ffigient dedication to hold the sume as
againgy enid hoemesteader?”’ You also
bmit a series of queations relating to

8 same su bjeot, diflering only in some
of the {aots atated, but all involving the
QUestjon as (o what constitutes a dedica-.
tion of 4 publie bhighway.

An gpnaswer to your first question in
foll wil) necessarily furnlsh the intorma-
tion gought in the sthor inqoiries of your
©mmpnpication. Your atiention is di-
Taclpd Lo section 2,477 of the revised
Atafyps of the United Btales enacted by
Fongresu io July, 1868, providiug as fol-
Owe:

“The rlght of way for the conatruction
Of hiphways Over public lande not re-
sorved for public uses, Is hereby grant-
ed” gap page 219, volume 1, of 1he
code of 1888. By the terms of the fore-
Kolng a grant ia made to the publicof
tights of way over ‘‘public lands not re-
8aryed tor public uses.” There must be
in acceptance of this grant evidenced by
%ome potion ©f & corporsie body duly
Buthorizad thereto.

Generally ppeBkiug, as against the
overejgn governmeat, the doctrine of
advergg possossion or title by prescrip-
tion ean have no force, and tho acqules-
€Dce of 1ho goveroment for any number
0! yenrs in the use of ita land for high-
ways would be Do evidenoe of dedication
on jig parl. 1o dclermine what will
amopnt to & dedication of a highway
refarepce must be had to the provisions
of our gode. Thereln we find the follow-
Ing: section 2,067 Allroads @ *
which are now uscd by the publie and
have pheen declared to be highways by
the county courts and munloipal corpor-
ations within their respective jurisdio-
tions, or whioh may hereafter be =0
deglared, shall be dcemed and taken to
be puhlic highways * * Sec-
tlon 2,088 provides, *roads i .

= Jaid out and recorded by
order of the cOUDLY courts or municipal
corporations withiu their respective jur-
isdiclions nre public highways., Bection
2,072, subdivision Z,1n prescribing the
dutigs of coutty courts, making i their
duty to 'cause (o besurveyed, viewed,
laid out, rocorded, opened, maintained
and worked, such public highways as
are necessary tor public convenience.’

By a rusal of the toregosng law It
will be og(:erved Lhat certain proceedings
are made requlsite on the pari of the
county court in order to validate the
appropriation ot land for highways, and
which proceedings, wheu had and prop-
erly recorded by tbe county olerk as
provided in secition 2,073, are snfiicient
evidence of appmprlatiou on the part of
the county, aud of dedication ou the part
of the government (if the highways be
over public laud).

In your commDunication you use the
term 'county road.’ Itls assumed from
this that the county court has in all
respeois complied with the law herein-
before set out. If this presomption is

corzrect, I am ot opinion that suoh com-
4

pliance operated as an acceptance of the
dedication made by aet of Congrens re-
ferrod to and that thereby the publiv ac-
quired an easement in such land of
which it could not be divested by a

atent of the United States issued to a

omosteader whowee entry of sald land
was made subsequent to the acceptance
ot such dedication., And that a patent
lssued in the case suggested by the
United Siatos would be held subject to
the easement acquired by the puablioin
the land for its ose as & public highway,

In section 2064 it is provlded that *‘all
roads LA * ]ald ont or erected
by others than the public and dedicated
or abandoned to the usc of the publio,
are highways. A highway shall be
deemed and taken as dedioated and
abandoned to the use of the public when
it has been continoously and unter-
ruptedly osed az a public thoroughfare
for a period of ten years,”

It will bo seen that ten yenrs ls the
tlmo fixed by atatnte, after which & dedi-
calion aes against all the world.except the
sovereign government, will be conclu-
sively presumed.

Theuse of a highwny for any num-
ber of yeats lesa than ten, whether ex-
pendhiates of labor and poll taxes have
been made thereon or not,could not avail
to vest title in the poblic by adverse
poseession. I am of the opinion that the
expenditurc of labor and poil tax or the
making of repaira npon roads are not
conditions precedent to dedication, and a
road may become a public highway with-
out the expeuaditure of either thereon,
and thatja highway, except as |against
tbe general government, is dedtcated and
sbandoned to the public when the same
has been continonouosly and nnloter-
ruptediy used as a public thoroughfare
for a period of not lesa than teu years,
provided the user has been adveree, and
nor.dby the permlssion of the owner of the
land.

‘I am farther of opinion that in order
to the determination of what shall con-
stltute a suifiolent dedication, Lhe records

of the county court must be consulted.
1t it shall appear therefrom that a sub-
gtantial compliance wilh the law govern-
ing statutory dedicstlou has been had
then such way ahall be decemed an

1aken to be » public highway, whether
over public or other lands, and that the
county’s right js paramount as against
the homesteader’s in any 0s88 where the
lnnd was eutcred subsequent (o the
couniy’s appropriatlon as hereinbefore
anggested.

PIONEER , CANTATA.

SaLT LAKE CIiT¥Y, Apnl 14, 1897,

Your kind and oonsiderste editorial
on **Cantats’’ for the Jubilee is ull 1b
the right vein, it has hot one fanit, it
is 8t least six meonthe too late. Three
monkhe is not eufliclent for ibe most
oapsble of maslers to write s fitliug
wotk for such an event, of to asl Lhe
itlbretto awsrded the prizs at the Mis-
tedufod to anytbiog ke fiting musle.
Then even if it were Wrilien aDU
resdy for the typeset ef the force of
maosic typeretters ut hoth the NEws

fAee and Juvenile Inetroctor office |-

would require that amount of time to
print encu & work, Then about six
monthe wonld be required for the
singers to master it, Unfortunstely, it
hus been overlooked too long, sna the
event must paes by with nothing more
then an ode AL most. It will be oo
aligbt maiter even to prepatre s Work
ou thatscaie now, shonld the commit-
tee declde on _havicg one. Mr.
fBtephena has set much of his osntais
to musio, thuugh you are mistaken 1o
the impression thut it was stipuldsted

that the music ehould be lorthcomlog.
The prize was offered for the warde
only, they having to be enitable for a
mosical setting. A thonsand dolilars
wonld be scarcely an adequate re-
muneration for a musical settiog to
such an extended work, and the
Cambrians have not heen in financlal
conditivns to offer any suoh sum..
Bometbing of a simpler order wonld
certainly be acceplable for Bonday
gohool work a8 you suggest, thoogh
thers i hardly time even for that
now, Itlsa pity tho matter was not
agitated hefore. It le the preparation
of ruoh ArL works that reguire cons-
pideratlon one, twoor three years be-

fore snoh imporlant events, thelr
magoiinde j» pot understood soffie
olently by people gunerally. A mu-

sloal work of a high order requlres
muoh labor ap well as gepius lo Oreste;,
and when oreated » large force of
vooal and Iostrumental workers drilled
to present it, involving great expenee.
Goapod, tbe Frecch oomposer, Wae
¢aid thiny thousand frapcs tor bis
oratorio The Redemtlia,a Work no more
¢Xtended thrn s Atting setting of Mr,
Biephena's Plo. eer Cantatla shounld
be, and we want no ordinary or laa
terlor musical att work L0 QoM memor-
ate the glorious Pivnsers, Bo uonlioriua.
pately it must pass on to tbe Centenial
celebration. Let us hope Mt. Biephens
will Anieh his work ut his leisure, and
that it will be one deserving a hearing
thep, though be donbtlese Wiil oot be
io the flesh 1o hear it

Ap o the song vuggeatlon, Lhere are
a number of sopgs within reaoch.
Tbey ought to be immeutatelp prinoted
and ecattered aod got ready for the
ocossion, Mr, Btephebs 18 agaln
veritable Ploneer 1o thie. His song,,
“The Ploneers,’! hae been 1o priot for
filteen yesare, snd can be readlly re-
produced, Also bls Ploneel Day
chorus, “Hsil to the man,?” fust the
tblog 1or ordinaty cholrs. Thewo ““My
mountain home’’was long a houssbold
song, wod ¢an be reviewed—wlin "My
valley bome?” ana “God biers outr
mountain home,”” “"Galhered SBaints,'®
+*Vales of Deseret,”” snd 8 numuer of
otbers tbhat bear airectiy on our life in
the mountains to wnich the Pilopeers
log o, It 1e perhnps remsrkuble that
long beforse he was prominent before
Lthe public Mr,. Btephens had giveo us
more ““home songs’’ than all othera
combinea; and now they and aony
others avullahie should he hrought out
and pat on ésle that they may he got
ready for our seml-centennial cejebra-
tion throughout the Btate. It is the
pearest we pan gome to dolng musical
and poelical justice Lo the oocaeion,

Muasicaily, what sbould nsVe heen
Jecided upon at least ¢lX mnuthe ago,
18 only vow heing considered, What
nes the music oommitiee been abou?

CAMBRIAN,

The militia hicycle corpa recently
organized hy Captaln Wiliam Jobp-
son of Compsny A, Stockton, Cal,,.
inade iis firet appearance on the atreet
Monday ,uod meade a Bope shoWwigg,
The men executed & serjes of maneuvs
er8 on their wheels and moved with
a precieion that wae sorprieing. They
wore the regular National Guurd unij-
form and carrled the ordinary malobs
ing weight, 'Tnile e the firet corps of

its kied in California,



