
unojunoj mw
yond her reach lest in his bounden
ministration to their wants liehe shall see
or speak for an instant with their
natural nurse the mother to
concede these things would be to
inaimputeute to concongressess the cruel absurdity
of imposing a illleeral duty upon the citi-
zen sadand then inflicting a penalty for
tee performance of that duty your
honors will not sustain such an in
hitman construction

yoMO instruction equivalent to the
fourth request was given but the jury
wasVIM instructed as follows and the
plaintiff in error excepted

of coursecours the defendant might visit his
children by the various women he may
make direedirectionpon regarding their welfare he
may meet the women on terms of social
equality but if hebe associates with them as
huband with his wife hobe is guilty theth

edmunds law says there must be an end to
the relationship previously existing be-
tween polygamists it says that relationship
must cease

the fourth request asked the court
to say that the plaintiff in error might
visit his wives there is no answer to
this request in the charge the jury
were told that he might visit the childr-
en but there was no charge of cohabiti-
ng with them they were also told
thatlilt he may I1 meet the women on terms
etel social equality this implies
nothing more than that both may bibe
guests at a ffriends house or may meet
on the street or in knyany public place and
the term meet includes and would
be understood to mean a casual
ing and not an intentional one while
the term visit would mean an intent-
ional going to see the very person
visit and it was to this view that
thehe request was directed whatchatlanlan-
guage could be misleading andanci
debasi
guage

V ha n the expression if he
1880 avithith them as a husband with
his guiltya

agee court mean by that ex-t
pressa whenever mr snow met
either 0of his wives whether at their
homes on the public street at meeti-
ng or elsewhere the association whate-
ver it was although in the presence of
others and entirely innocent and proper
in its character was as husband and
wife I1 have had occasion to state to
boar honors in former cases the be
lief of my people with regard to the

i inmarriagearriage relation we believe that
when once entered into and sanctioned
by competent authority itil becomes
herhal in duration and cannot be dis-

solvedtibyby any human power so that
whatever association takes place be
tween partiespanics it trust oe as

and wife and the lutyjury under-
standing this must havebave adopted the
view that under this astounding in-
structionstBt the accused was guilty

fifth request caving more than one
wifex ife and claiming and introducing more
than one womanvroman as wives do not constitute
the offenceoffense chirchargedged youyon must and to
ratifyiati fy a conviction that hebe has lived with
notemoie than onone within the time stated in the

the prosecution had given evidence
that when lorenzo snow was under
westarrest in the U S marshals office
and three of the women were there
under subpoena hebe had introduced the
three women as hishl wlwivesires and the att-
ention I14 wwasIs nowhere called
to the da LIUimuryn between evidence of
uethe tati arid the lattoffact of cohabitation

1

and the ambiguous manner in which
the jury was instructed tended to misl-
ead them as to what constituted the
offenceoffense and to induce them to give un-
due importance to the relation of the
parties I1 contend that the request is
airfair meets the issue before the jury
and should have been given
the only answer to the request is

found in the clauses of the charge al-
ready quoted that the edmunds law
mysbays there must be an end of the rela-
tionshiption ship previously existing

1 between
polygamists it says that rrelationship
mustmost cease
the giving of this instruction was

gross error the edmunds law as
construed by this court does not say
that there must be an end to the re-
lationshiplation ship previously existing between

nor that that relations-
hip must cease but on the con
waryarary thisinis in construing
statute in the case of murphy v ram-
sey U S 43 expressly negatives
that idea in the following language
the crime and offenceoffense of bigamy or

rapolygamy0 1aga MY consists inia the
factc t off unlawful marriage 0
continuing to live in that state after-
wards is not an offence although co-
habitation with more than one woman
is18 11

this instruction left the jury to infer
that there must be some measures tak-
en to sever the relationship and that
a man could not admit that the rela-
tionshiption ship of husband and wife existed
without being guilty such Is not the
law that law punishes the offenceoffense of
polygamy and the offenceoffense of living
with more than one woman as wives
andaad itif the old relationship or status usas

I1 distinguished from some new affirms
tive offenceoffense is maintained the polyga-
mist cannot vote inain a prosecution tor
unlawfulul cohabitation it is gross error
to use language from which the jury
must have understood that the main
telpenancelance of the relationship was ththe
gintof the offence this adopted the
theoryeory that the I1 lbboldine out I1 asae wives
was the gist of the offenseoffence and virtu
allyy decdeclaredfistfaredared that the polygamous
status itself was criminal
larmr snow hadbad admitted the relation
TO and the jury undoubtedly under

d from this part of the charge that
mil such admission they were dl

acteded to convict
hen I1 say he had admitted the rela

tiou ship 1I
sagdo0 not mean that he ad

the continuance ofamana practicetICe or conduct butbat tuotoe
WACoff that spiritual relationioa

which had been entered into by them
and which accod ding to their belief
still continued and will continue to
exist even in eternity no matter
whetherwhether they live together in thisthia life
as husband and wives or not this is
what hebe meant and allail he meant by the
admission that the women were his
wives and that he had claimed them as
suesuch and yet upon that admission and
this instruction the jury found him
guilty of unlawful cohabitation

sixth request the law assumes the de-
fendant innocent until he is proven guilty
beyond a reasonable doubt and his guilt or
innocence is to be determined bayo x and
what others or the puah may have believed
or had reason to believe from his manner of
living is not the issue but you are to say
from the evidence whether or not he did in
fact live with more than one woman as
charged

this request brought the court
squarely to the point whether cohabi-
tation in fact with more than one
woman was necessary or not and he
refused to tell the luryjury can anyoneany one
doubt that the defendant was eDentitledtitled
to have this instructioninstructive given it
would seem strange that the necessity
should arise for asking a court to tell
the jury what the issue was which they
were to try and utterly incredible that
when asked to so charge a court
should refuse but such a necessity
certainly arose and such a refrefusal was
positively made in this case

the only answer to the instruction
asked for justifies the request and is
as follows

if the conduct of the defendant has been
such as to lead to the belief that the par-
ties were living as husband and wife live
then the defendant is guilty

seventh lle quest the defendant was
not required to give any notice public or
otherwise of his manner of life or purpose
or whether he was or was not abstaining
from cohabiting with more thra one wom-
an and it is a sufficient debence itif youyon findand
from the evidence that it is not shown be
yond a reasonable doubt that he in fact did
live or cohabit with more than one

eighth requestbequest it is immaterial
wwhetherhether or not there was any change of
conduct toward or ot relations with his
wives at the time of the passage of the ed-
munds law itif at and priorarlor to that time he
was notlot violating ttethe provisions of the act
relating to cohabiting with more than one
woman and it in 1885 he has not so co-
habited he is innocent of the present
charge whether such innocence is the re-
sult of0 a change of relations with his wives

I1 or the result of a maintenance of former
i relations

these requests were material in
view of the eevidence comparing the
defendants manner of living in 1885
with his manner of living during ten or
moremor years and the instruction per-
mitting the jury to consider such evid-
ence and the declaration to the jury of
what the edmunds law says anitand I1
most respectfully assert that the de-
fendant was entitled to have each and
all of the requests given the refusal
of the court to instruct the jury asaa to
the real tissueissue and the misleading and
erroneous instructions given undoubt-
edly led the jury to convict my client
not because he hadbad lived or cohabited
with more than one womanoman but simply
because hebe admitted that the women
whom he had married for time and
eternity were still his wives such
gross errors certainly entitled him to a
new trial and the court below erred
in not granting it

in each case judgment on the record
is entered in three cases I1 do not un-
derstandderstand this practice and it grossly
injures the defendant each commit-
ment requires his imprisonment
eighteen months and a satisfaction of
one would not on its face be a satis
fictionfaction of the others

if your honors please I1 come now to
the question of segregation which is
raised by the pleas of former conviction
interposed in two of these cases three
indictments were found against mr
snow on the same day and by the same
lerandgrand jury for cohabiting with the
same women iuin 1883 in 1884 and the
eleven first months of 18851883 respective-
ly 1 the question is simply this where
the alleged cohabitation has been
continuous and at the same place and
with the same women can it be di
videdaided by an arbitrary dillson of the
time into several offences

the statute only prescribes one pen-
alty for unlawful cohabitation and as
the offenceoffense in its very nature is con-
tinuous consisting of a continuing act
or series of acts all amounting to the
one thing termed cohabitation it is
necessarily the same offenceoffense until the
continuity is broken by a prosecution
or by some marked act or cessation
aadsad where the continuous act covers
every day for a period of nearly three
years as shown by these indictments s

the offenseoffence is one and indivisible it
is merely arbitrary to divide such a
continuous act by years it is just as
susceptible to division by months
weeks or even days and such arbil
arary division shows that there is no
division in fact or in law and thatchat it
can have no principle to support itib

so far as the books disclose this is
the first time an attempt has ever
been made to segregate the offoffenseense of
cohabitation a fact which is itself very
significant and will doubtless have itits

with the court in determining
this very important question I1 say
important oecause as I1 will show
your honors inia the course of my argu-
ment it resolves itself into the simple
proposition whether it is possible lor
thehe prprosecutor and grand jury by this
bovenovel procedure to so change the pun-
ishment prescribed by law thatisthat st may
become life imprisonment for ana of0
fencefeack to which the statute has at-
tached as the maximum penalty six
monthsmonth imprisonment and three hun-
dred dollars tineline

butbat while we find no case directly in
pointspoint the principle we invoke hbas been

applied in numerous cases which are
analogous to this and the reasoning of
the courts in those cases is so cogent
that we see no room for doubt as to the
soundness of our position in the case
of sturgis v spofford 45 NYN Y the
court neldheld that only one penalty could
be recovered for several violations of a
statute occurring before the suit was
brought and in speaking of the reason
and policy of the law taethe court uses
the following pertinent language if
the prosecution is promptly instituted
for a single offence it operates as a
salutary warning to discontinue the
practice or acts complained of while
delay may be regarded as an acquies-
cence in the right of the party to per-
form the act under this rule
the party prosecuted will have an 0op-
portunity

p
port unity to desist from doing the act
complained of and if he does not he
will knowinglybingly incur all the hazard of
repeated prosecutions

in the case of fisher v N Y C and
H R ER ER 09 46 N Y the same
doctrine was heldbeld and the court says
but one penalty can be recovered

upon the statute under consideration
for all acts committed prior to the
commencement of the action itif after
this it is again violated another may
be recovered in another action com-
menced thereafter and so on as long
as violations continue this will not
only tendlead at once to put a stop to the
extortion when it is committed know-
ingly by the defeadefendantditt but where it is
done under a mistake as to its rights
will give it notice that its right to
charge the amount claimed is chal-
lenged and will induce a cautious ex-
amination of the question and an
abandonment of the claim before a
ruinous amount of penalties have been
incurred

itif it be necessary that the government
should give a defendant noticeby com-
mencing suit in each case where
the penalty is only 50 how much more
imperative must be the rule in a case
like this where the lInimposedposed
maybemay be both fine anaand imprisonimprisonmentmenit
and where the delay might cacaageuse the
defendant to not only incur a ruinous
amount of penalties in fines but
even to 8subject himself to imprison-
ment for life

the chief justice your position is
that they cannot divide up a continued
cohabitation into parts

mr richards yes sir
the chief justice here they seem to

have made only one arrest
mr richards that is true they

waited until more than three years at-
ter

af-
ter the law was passed before com-
mencing a prosecution and then ar-
rested ine defendant and indicted him
three times on one examination of
witnesses before the grand jury for a
continuous cohabitation extending
back two years and eleven months
this is whwhat we complain of and we
saybay there was but one offense and
should have been but one indictment
and one prosecution

the chief justice they charged him
with cohabitation with the same
women in every vaserase

mr richards yes sir and intro-
duced the same evidence to convict
him in each case using it three
times and proprocuringturing three convic-
tions

mr justice miller I1 understand
that the indictment for the offense
committed in 1885 was first tried and
the defendant convicted

mr richards yes sir
mr justice miller and you pleaded

I1 that in bazbar of the others
mr richards yes sir and when

two of the cases had been tried we
pleaded them both in bar of the third

the chief justice your argument is
to the effect that occasional

are liable to aggregate the pun-
ishmentish ment while a continual cohabita-
tion will curtail it

mr richards I1 do not so understand
it sir my position is this the legis-
lative power declares what shall con-
stitute the offense and prescribes a
penalty for committing it whenever
the government has information that
the offenceoffense hasbaa been committed it may
prosecutecute whether the cohabitation
hasas continued a or a year outbut
until it does prosecute there can
be but one offence afterman indict-
mentment is found and the party has has
notice as the new york court says
theniathen if he repeat the offenceoffense hebe ma
be prosecuted again and so on but
my contention is that the cohabitation
being continuous cannot be divided
up and made to constitute several of
fences

the chief justice does it appear on
the record that this was a continued
cohabitation

mr richards it does the indict-
ments are all contained in the pleas
of former conviction and together
charge a continuous cohabitation cov-
ing every day between january
1883 and december 1stast 1885

referring aagainal yourour honors to the
authorities inin mayor of new york
v OrdredrenanOr aan 12 johns the doctrine
we are here contending for is emphat-
ically declared and a decision bybywordlord
mansfield is quoted in support orof it

the susupremereme courtcoun of north caro-
lina in taethe case of state v commis
signerssio ners ad murphey denouncea
procedure in the following bernatternat

were such a doctrine tolerated it is
impossible to say where its conse-
quencesvences would end

this notion of renrenderingderine crimes
like matter infinitely divisible isia re-
pugnant to the spirit and policy of the
jawandlaw and ought not to be coulten
anted 11

the reasoning of the courts in these
aud other cases cited in our brief
would seem to place thematter beyond

i all controversy were it not that in one
single aue v coucon

nors mass the supreme court
of massachusetts held otherwise and
upon this case the counsel for govern-
ment relies two indictments were
found against the defendant on the
same day for keeping a tenement for
the illegal sale of liquors and the
court held that both indictments might
stand on the theory as stated in com-
monwealthmon wealth vs robinson mass
that the grand uryjury is vested with a
very large discretion in lisitinlimitingg the
time within which a series orof getsacts
may be alleged as a single
offence

it is difficult to understand by what
process of reasoning the court
reached this conclusion or to recon-
cile it witlawith the elementary rules of lalawW
that legislative powertanpowerpow ereancan only be ex-
ercised by competent legislative au-
thority is well settled bandand that no
judicial or executive officer or body
can usurp such functions will not be
denied aind ye while the law should
always bebe fixed and definite in its re-
quirementsquirements and never shiftingling or un-
certain it is contended that a grand
jurymanjury may at its pleasure by making
two or morepresentments in a certain
case increase the penalty prescribedprescribed
by law and so subvert the legislativelegislative
will expressed in unmistakable terms
to adopt such a rule is to concede the
power to a grand jury to make or
modify the liwiw in its most important
and vital part it cannot stand on
principle for as the supreme court of
towaiowa says in the case of state vs eg

41 iowa he the defendant
either committed one crime or he
committed four it is not competent
for the state at its election by the
lorm of its indictment to give to de-
fendantsfend ants act the quality ot one crime
or of four at pleasure the act par-
takes wholly of the one character or
wholly of the other

now I1 most respectfully submit that
this clear enunciation of a most indor
tinttant legal principle must be correct
and that the question involved is sole
lpip a question of law wita which the
grand jury can have nothing whatever
to do

when we come to consider the point
as it has arisen in these cases we see
at once howbow utterly preposterous and
unjust the theory orof the prosecutioncution
is here the defendant was permitted
without any interference onoa the part
of the governmentGoye to keepkeel up an al-
leged continuous cohabitation for
nearly three years and then he was in
dieteldieted and convicted of three offences
and sentenced to 18 months imprison-
ment and to pay a fine of when
the law under which he was prosecuted
fixed the maximum penalty for such an
offenceoffense at six months imprisonment
and tinefine As I1 have shown the
division of time by years is merely ar-
bitrarybit and if the grand jury could
legally find three indictments they
could just as well have found thirtythir ty or

the adoption of this theory en-
ables the prosecution to sit supinely by
for a period otof three years without
any eeffortferiodoft to enforce the law and then
with one fell swoop come down upon
an individual with prosecutions enough
for offences already committed to
render him liable to imprisonment for
the remaremainderiader of his litelife and to ab-
sorb in fines an immense fortune be-
cause itif a man can be indicted for each
year he may be prosecuted for each
month or each week or even for each
day in the three years of limitation if
indicted for each month the imprison-
ment would aggregate 18 years and the
fines would amount toti 10 while
an indictment for each weekleei would en-
tail an imprisonment of 78 years and
fines amounting to when the
calculation is extended into days the
result is simply appalling showing an
imprisonment ofof 57 years and fines
amounting to

and this is by no means an idle spec-
ulation upon this point for the very
judge who tried these cases declared
that there was no legal principlerlne we1 e which
would prevent this rule 1from0in beinging car-
ried to the fullfull extent which I1 have
suggested

assistant district attorney maury
do the records disclose any such lan-
guage as that

mr richards no sirair not in these
cases but it is a public historical fact
to which I1lamam entitled to refer

I1 confidently submit that it is utterlyy
impossible tito believe that congress
ever intended to authorize or permit
the perpetration of such an inhuman
outrage in the name of justice

in the second and third cases tried
the court charged the jury as follows

yfif you findand beyond a reasonable doubt
thalthat the derendefendantdint hidhad during the year
ism in one case 1883 a legal wife living in
bengham city boxbo elder county utah 7terr-
itory

er
ri tory from whom he was divorcednn that
hebe recognized her as hiebis wife held her out
as such and contributed to her support as
such wife and that during the same year he
lived in the same house with the woman
minnie recognizing her as his wife asso-
ciated with her as such and supported and
held lierher out as a wife then the offenceoffense of
unlawful cohabitation is complete and you
will find the defendant guilty the 1legale 11mewife in this case is the woman whom the
defendant first roamedmarried

in the case first tried it appeared in
evidence that adelineaddline and arlottecharlotte
who is now dead were married to the

defendant at tuelae same time and that
they wirewere his first wives and that
sarah was next married to him upon
this state of facts the supreme court
ot utah in its opinion delivered by
chief justice zane declared that
sarah was the lawful wife

in the second and third cases
it only appeared that adeline was
the first one married and she
was treated as the lawflawfulul wife in
these cases and so referred to in
the foregoing insinstructiontruc tion it as
undisputeddisputed thattiethat abe defeaduit lived

with minnie the last one married
there was no evidence that he
had even seen adeline in 1883 or in
1884 and no proof was offered of visits
or any kind of association between
them and the instruction required
nothing of the mindkind

it will be remembered that the ques-
tion to be determined by the luryjury wawas
not as might be interredinferred from the
argument of opposing counsel who
was mr snows legal wife but the
real question was had liehe cohabited
with more than one of his wives I1 I1 the
court by this instruction took the ques-
tiontion entirely from the jury as to cohab-
itation with one of the women and
told them as a matter of law that liv-
ing in the same city with a legal wife
and recognizing holding out and sup-
porting herher as suck constituted co-
habitation without any proof that the
accused had ever during the period
charged seen his wife or been inin her
prpresenceesebe e and that too in the face of
the wcifesife positive statement that he
had not in any way lived with her ddur-
ing

ur
said period

mr justice harlan he admits that
he claimed hexher as hisbis wife

mr richards yes sirair
mr justice harlan and supported

her as hisbis wife
mr richards yes sir
mr justice harlan now what addi

dional fact is necessary to constitute
cohabitation

mr richards the fact that liehe lived
with her

will it be contended that if lorenzo
snow had lived in brigham city dur-
ingI1 ng these three years and adeline snow
had lived in australia and he hadbad said

she is my wife and I1 havehava claimed her
as suchstich allIT this time that hebe would be
guilty of cohabiting with her if there
is any difference in principle between
such a case and that of my client I1 fallfail
to seesea it A

in deftdefiningning cohabitation this court
has adopted the second definition of
WolworcesterCester which is in substance the
living together of a man and woman as
husband and wife Theofthe fence mani-
festly consists of the substantive act of
living together added to a status or
relation of the parties the result of a
former act which in the case of adeline
occurred over forty years ago in re-
spect to this status no new act is re-
quired it may be maintained pospassively
by merely not denying the marriagemarriamariiagegeoror
at most by an admission that the rela-
tion continues Without the act of living
together there is nothing to meet the
substantial part of the defined offence
the court in this case defined the of
fence to be living with one woman as a
wife and having a legal wife living who
was admitted to begbe a wife the words
of the law cohabits with more than
one woman are wholly ignored the
status of one and I1vingliving with the
other are substituted lorfor a living with
both

thete act of congress provides torfor
three classes of cases it prescribes
punishment for contracting the poly-
gamous relation it punishes a main-
tenance of polygamous cohabitation
where the relation has previously been
contracted and section 8 imposes dis-
abilities for the maintenance of the re-
lation or status these three things
are distinct the instruction unites
sectionssectioas 3 and 8 to make an offenceoffense un-
der section a3 it does not cover coc
habitation with motemore than one woman
but cohabitation with one and the ex-
istence of the status defined in section
8 with another while section 3 re-
quires not only the status but thethesussub-
stantivestantiyetive act of cohabitation in that re-
lation with more than one woman
the charge of the judge defines adul-
tery or a living in adultery while this
court has said that illicit sexual rela-
tions are not what is punishablepunspunbable under
section 3 but that this section punishes
the maintenance of two households or
homes and implies such an association
as will constitute cohabitation the
words as wives or under claim of a
marriage relation are held to be im
plied in section 3 in ffurtherance of the
general purposes oxof the whole act
the instruction makes these implied
words the substantive definition of the
offence and omits thethefordword cohabit
BHas part of the definition the living
with one and being in a status defined
by section 8 with the other is thus by
the charge made criminal under sec-
tion 38

this changes entirely the scope and
effect of the law and makes it operate
as if it read any male person ohp
cohabits with any other womanoman than
his legallega wife whereas the statute
now readsads banyany male person
who cohabits with more than one
woman under the plain letter of the
law no ULtiu lawful cohabitation can ex-
ist with one woman only there must

actual cohabitation I1 I1withbeanbe an more
than one woman to constitute the
offence

there is a further objection to theth
instruction it makes the presump-
tion of cohabitation with the lawalawful
wife indisputable as a matter otof law
and does not permit the jury to de-
termine the fact or permit the pre
8 uM to be rebutted by evidence
in these cases the chois evidence
shows that the defdefendantdant bad lived ex-
clusivelyclu with his and the
repute shown was to theibe same effect
under this statute it being incumbent
on the proseprosecutionaution to show a cohabi-
tation with doare than aueone woman as a
matter of fact and the diesupresumptionemption of
innocence being one directly in the
issue it prevail over other and
more remote presumptions in a cer-
tain class ot cases there may be a pre-
sumptionsamption of cohabitation with the
lawful wife as for example where the
paternity oiof a cchild is in question and
the circumcircumstancestancesare susuchch as to admit
oiof the husbands having had sexual


