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sond her reach, lest in his bonnden
mipisiration to their wunts he shall see
or speak for ab instant with their
patarzl uurse—the mother? To
concede these .things would be to
jmpute to Congress the cruel absurdity
of ?mposin_x: s leval duty upon the clti-
sen 2od then inflicting o penalty for
the performance of thut duty. Your
Honors will not sustain such an in-
heman construction.

No instruction equivalent to the
fourth request, was glven, but the jury
was instracted as follows, and the
plaintiff 1o error excepted

»Qf course the dofendant might visit hia
chijdren by the various women, hoe may
mitka direciion regurding their welfare, he
may méel the woinen on terms of soclal

cality, but if he assoctates with them an
» husbind with his wife ho is guuty. The
Edmunds lnw says thers mnst be at end o
the relatwonship previeunsly existing he-
Iween polygimiste ; 1t says that relationship
mas cease.'

The fourth request asked the Court
{0 suy that the gll‘alnttﬁ in error might
+isit his wives. There is no answer to
1is request in the charge. The jury
were told that he might visit the child-
ren but there was no charge of ¢cohabit-
iog with them. They were also toid
bathe ay ‘‘meet the svomen on terms
of social equality.’”” This implies
gothing more than that both may bé
guests at a friend’s house or mnay meet!
gothe street or in hny public place,and
he term *‘meet’’ luciudes aud would
te understood to mean a casual meet-
ing,and not an intentioual one, while
the term visit woold mean an ioten-
tional going to see¢ the very person
visited ;>and it wes to this view that
the requesat was directed. Whbut lan-
quage could be mbre misleading aud
defusive than the expresslon: * [f he
wsociates with themas a hushand with
his wi%e 3 gafity 2"

Wha¥did the Court mean by that ex-
pression?  Whenever Mr. bSnow met
tither of his wives, whether at their
boraes, on the public street, at meet- |
ing or clsewhere, the usgociation what-
ever it was, although in the presence 0[1
athers and entirely inuocent and proper
mits character, was as husband and
wite. I have had occasion Lo state to
tour Honors 10 former cases, toe ba-
llef of my people with regard to the
merriame relation.  We believe that

suchy and yet upon that sdinission and
this fnstruction the jury found him
gullty of unlawinl cobabitation.

Sixth Request. "“The law aEsumes tho de.
feadant innoeent notll he is proven guilty
beyord a reasonable doubt, wnd his guitt or
innocence is to be determined by von and
what others or the public may hnve helieved
or had redson to balieve from his manner ef
living 13 not the fssuc. bul you are to say
from tho evinence whether or not he did in
fact live with more than one woman as
charged .’ i

This requeat bronght the
squnarely to the point whether cohubi-
tation in fact with more than one
woman was necessary or not, and he
refused to tell the jury. Can any one
doubt that the defendant was eutit]ed
to have this instructien™ given? It
would seem straznge that the necesasity
shouid arise for asking & court to teil
the jury what the issue was which they
were to try, and utterly incredible that,
when asked to so charge, o court
should refnse; but sueh a necessity
certainly arose and such a refusal was
positively made in this cuse.

The ounly answer to the instruction
asked for lusiifies the request, and s
a3 follows:

“1f the conduct of the defendant has heea

Court

Sevenil eynest. *The defendant was
not required 1o give any notice, publie or
otherwise, of his manner of life or purpose,
or whether he was or wuas not abstaining
from eohabiilng with more than one wom-
an, and it is a sullicient defenee it you iind
from the cvidence thatitis not shown be-
rond a reasonible doubt that he in fact did
ive or cohalit with more than one.”

Eighth Request. 1t is  nmmaterial
whether or Dot there was any change of
condnct toward, or ot relations with, his
wives at the time of the passage of the Ed-
muonds law, it at apd prlorto that ume he
wis not vielilingthe provisions of the act
relating o coha itl?g)with more thun one
womsan, andif in 1385 he has not o co-
habited, he iz  innocent of the prescnt

when once entered into and sanctioned
ty competent autbority It becomey
eternal in donration and cannot be dis-
solved by aoy human power. . So that
whatever agiociation takes place be-
tween such partics it wustbe us hus-
band and wiie, and the jury, under-
standing this, must have adopted the
vlew that uoder this sstoundivug io-
struction the accused wasg puilty.

Fifth Request. “*HJaving more than one
wile and clyiming and inireduciog more
than one woman as wives do not constitute
ke ofenco chirged. You ust dnd, 1o
mslify » conviction, that he has lived with
mire than one witlin the 1ime stated in the

tment.”

Tteprosecution had civen evidence
thet when Lorenzo Snow was uader
arest in the U. S. Marshal’s ottice,
ard three of the women were there
under snbpeens, hie had introduced the
three women as his wives; und the st-
tention of the jury was nowhere called
rthe distinction between evidence of
the atatus and the Iuct of cohabitation;
idthe ambiguous manner in which
the jury was Instrocted tended to mis-
lead them 83 t¢ what coonstitnted the
offence angd to induce them to give un-
dus importance to the relation of the
arties. 1contend that the request is
alr, meets the lssue before the jury,
ind shiouid have been zlven.

The only answer to the request is
found in the cianses of the charge al-
ready quoted, that **the Edmunds law
says there must be nn end of the rela-
tonship previously existing between
polygamlsts. Itsaysthat relutionship
must cense."

The ¢iviong of this ipstructlon was
gross error. The “*Edmunds Jaw,™ as
coustrued by this Court, does not say
ibat “*there must be an end to the re-
lationship previously existinc between
polygamists,’’ nor that "*that relation-
ship must cease.” But, on the con-
trary, this Court, in construing that
statute, in the case of Murlrhy v. Ram-
sey, (11 U. 8., 43,) expressly negsatives
that jdea fu the following language:
“Tbe crime and offence of blgamy or
polygamy ¥ ¢  consists in the

churge, whether auch innoconce is the re-
gult of a chango of relations, with his wives
orthe result of & maintenance of former
relations.”

‘Chese requests were materfal, in
view of the evidence comparipyx the
defendant’s mappoer of living in 1885
with his manner of living during ten ot
more vears, and the justruction per-
mlitting the ju>y to consider such evid-
ence, and the declaration to the Jury of
whut the Edmunds law seys. And I

fact of ynlawful marriage. .
Continulog to live in that state after-
wards is not au offence, although co-
?ap'lta.t.lon with more thah one woman
5E

This Instruction left the jury to'infer
that there must be snme measures tuk-
en to severtie *relationship,’'and that
sman could pot admit that the rela-
tiouskrip of Dusband and wife existed
Kithout being gulity. Such i3 not the
law. That law punishes the offcnce of
polsgamy and the offence of living
with more than oue woman as wives;
a0d if the old relationship or status, a8
distinguished from some new afirma-

ve pffence i3 maintained, the polyga-
mist cxnnot vote. In a prosecntion for

| Unlawfn] cohabitation, it is gross error,

10 use Janguage from whic

¥asthe zist of the offence and virto-

Hatos itself was criminai.

most respectiully tssert that the de-
fendant was entitled to bave each and
all of the requests given. The refusal
of the Court to instruct the jury as io
the real [8aue and the misleanding and
erroneous iostructious given undoubt-
cdly led the jury to convict my client,
not because be had lived or cohabited
wlib more than one woman, but simply
because he admitted that the women
whow he had married for time and,
eteruity were still his wives. Such
yross errors certainly eutitled hm to a
pew Lrizl, and the Court below erred
in Dot granting it.

In each case judement on the record
is entered iu three cases. I do not un-
derstand this practice, and it grossiy
ipjures the Jdefepdauvt. Each eommit-
menl requires his Iimprisonment
eightecn months, aud & satisfaction of
one would uot on its fice be a satis—
faction of the others.

1f your honors plcase, I come now to
the question of secregation which is
rulsed by the pleasof formerconviction
interposed in two of these cases. Three
indictments swere found ugainst Mr.
Snow on the same day and by the same
¥rand jury, for coaabiting with the
saine wotnen in 1883, in 1884, and the
eleven tirst months of 1833, respective-~
I{..' The question is simpiy this: Where
the slleged cohabitition has been
continuous snd at the same place and
with the same women, can it be di-
vided by an arbitrary divison of the
time into several offeaces?

The statute only prescribes one pen-
alty for ualawiui cobabitation, aod as

tinuous, consisting of a continuing act

phe orfence jn its very nature i3 cou-

* | ot Beries of acts, all amounting to the

one thing termed cohabjtation, it is
pecessarily the same offence nntil the
continunity is broken by & prosecutlon,
or by some marked act or cessation;
and where the contiuvuous act covers
{every duy fora period of neurly three
|sears. ad shown by these indictments,
the offence is one snd indivigible. It
!ls merely arbitrary o divide soch a
coltinuous act by years—it js just as
susceptible to division by months,
-weeks, or even days—and such arbl-
trary division shows-that there i3 no
divisionIn fuct or fn law, and that it
can bave no principle to support it.
Sofar uy the books disclose, this ls

the Urst time tost an attempt has cver
been made to segregats the offense of

the jury | cohubitation, a fuct which is itself very
Musthave understood thut the maln-| gjynificanl, and will donbtless have its
Wiance of the relationship was the | weight with the Court in determining
tlstof the offence. This adopted the [this very important question.
theory that the ‘‘holding out’ as wives | jmportant, nccause, as I will show
L your l{onors in the course of my argu-
tly declared ‘tbat the polygamous|nieet, it resolves itsell into the simple

1 say

propusition, whether it i3 posslble for

“Mr. Snow had admitted the relation- | yhe prosecutor and grond jury, by this

Wip, and the jury undonbteclly nnder-
Yadt from this part of the charge that
I such admission they were di-
Téted to convict.

When 1 say he had admitted the rela-
tonsiip [ do pot mean that he ad-
Oitted Lhe continvance of any polyg-
RDgus practlee or conduct, hut e
“€Zlstence’ gf that spiritual relation

novel procedure, to so chunge the pun-
Ishment prescribed by law, thay it may
hecome life hmprisonmentfor an ol-
fence to which the siatute has at-
tuched, us the Inaximum peounlty. six
months pprisonment and three hun-
dred dollars fige. 1

; But while w¢ flnd no case directly in
polnt, the vrlucivle we invoke has been

|

admission that the women were his
wives and that he had claimed them as

which had been euntered into by them
and which, accoiding to their belief,
still continued apd will continue to
exist, even o eternity, no matter
whether they live together in this life
a8 husbapd and wives or not. This is
what he meant and all he meant by the

sonadness of aur gosltion.
of Sturgis v. Spo

be recovered for several violations of a
brought, and in speakins of the reasen

the following pertinent lapguage: **[f
the prosecution Is promptly instituted
for 4 siogle offénce, it operates as a
i salutary warninsg to discontinue the

lelay may be regarded as an acquies-
cence In the right of the party to per-
form theact. * * ® Under thisrule
the party prosecuted will have an op-
portunity to desist from dolng the act
compiained of, and 1f he does not, he
will knowingly incur all the hazard of
reFeuted prosecutions.”

o the ¢ase of Fisher v. N. Y. C. and
H.R.R.R.Co., (46 N. Y.,) the same
doctrine was held, aud the court says:
*But onc pepalty can be recovered
upon the statute under censideration,
for all acts committed prior to the
commencement of the action, If after
this it is azain viclated, another :may
be recovered in another actionm come
menced thereafter, and so on as loag
as violatlons eontinue. 7 This will not
only tend at'once to put a atop to the
extortion when it {8 committed know-
ingly by the defendant, bnt where it is
done under & mistake as to its rights,
will give it notice that its right to
eharge the amount claimed is chal-

such as to Jend to the belief that the par- | lenged, and wlll ionduce a cautious ex-
ties were Hving as husband and wife hve, amination of the question, ind an
then the defendnnt is goilty.” abandonment of the claim before s

ruinons amount of penalties have been
incurred.”

[f1t be necessary that the Government
should give a2 defendant notlce,by com-
mcncing soit in eacb case, where
the penalty 1s only $50, bow much more
imperative mgst be the rule in a case
iike this, where the penalty Imposed
may be both flue and lmprisonment,
and where the delay might cause the
defendant to not only incur “*a ruinous
amount of penalties,”’ in flnes, but
eveu to subject himsell to imprison-
meut for life.

The Chief Justlice. Your position |s
that they cannot divide np a continued
cohabltation into parts? :

Mr. Richards. Yes, sir.

‘The Chiet Justice. Here tbey seem to
have made only one arrest.

Mr, Richards. That is true. They
waited untfl more than three years af-
ter the law was passed before com-
mencing a prosecution, and' then ar-
rested toe defendant and ipndicted him
three tlimes, on one examination of
witnessus before the grand jury, fora
continuous cohabitation extendlog
back two years and eleven months.
Tnls is what we complein of, and we
say there was but one offense, and
should have been but one indictment
and one prosecution,

The Chief Justice. They charged him
with cohabitation with the same
women [n every rase?

Mr. Richards Yes, sir; and inotro-
duced the same evidence to convict

him 1In each case, using it three
times and procuring three convic-
tions.

Mr. Justice Miller. I understand

that the indictment for the offense
committed in 1885 was tirst tried, and
the defendant conricted.

Mr. Richurds. Yes, sir.

Mr. Justice Miller. And rou pleaded
that lu bar of the othera.

Mr. Richards. Yes, sir; and when
two of the cases had been trled, we
pleaded them both in bar of the third,

The Chief Justice. Your arcumentis
to the effect that oceasional cobubita-
tions are liable to aggregate the pun-
ishment, while a contlnuul cohabita-
tion will curtafl it?

Mr. Richards. I de not sounderstand
it, sir. My position is thls: The legis-
lalive power declares what shall coa-
stitute the offense and prescribes a
penalty for committiog {t. Whenever
the Government bhas information that
the offence has been committed, it may
prosecute, whether the cobabitation
hascontisued 2 month or & year, buot
untll §t does prosecnie there can
be but one offence. Afteran iodict-
mnent is found and the party has has
notice, as the New York Court says
then if he repeat the offence he ma
be prosecuted ugain, and so oo, But
my contention is that the cohabltation
belog continuous, cunnot be divided
up and made to constitute severnl of-
{enges.

Phe Chief Justice: Does It appear on

{ the record that this was a cuntlnued
i cobabitation?
Mr. Rickards: It does. The indict-
ments are all contiined in the jHeas
of former conviction and, together,
charge a continnous cohubitatlon cov-
ink ¢very day between January lst,
1883, and Decetnber 1st, 1845,

1teferriug ﬁuln. your honors, to the
anuthoritics. [n Mayor of New York
v. Ordreoan, (12 Johus.,) the doctrine
we are bere conteading for is emphat-
ically declared, aud a decision by Lord
Mansfeld s quoted in support of it.

The Suprete Cours of North Caro-
lina in tge case of Ntate v. Commis-
sfoners, (2d Murphey.) denounced this
procedure in tne following termy:
“\Weare such a doctrine tolerated, it is
impossible .to say where its conse-
quences wouid end. . .
- This notlon of renderine crimes,
ke matter infinitely Adivisible, 19 re-
pugnant Lo the sparic and policy of the
law, and ought not to be couaien-
ansed.”

‘The reasoning of the courts in these
and other cases cited in our briel
would scem to place the matter beynnd
all controversy, were 1l not that 10 one
sipgie cap, Commenwealth v, Cone

|

applied in numerons cases which are
soalogous to this, and the reasoning of
tbe courts 1n those cases is so cogent
that we see no room for donbtas to the
Inthe case
ord, (45N.Y.,) the
Court neld thut ouly one penalty could

statute occurring before the sult was

and policy of the jaw the Court uses

practice or acts complalned of, while|

-

" oo —

npon this case the counsel for govern-
ment relies.
found agsainat the defendant on the
sgng day for keeplnf a4 tenement for
the illezal sale of liquors, and the
court held that both indictments might
stand, on the theory, as stated in Com-
monwesalth vs. Robloson, (126 Mass.,)
that the grand jury is vested with “u
very large discretion in limliting the
time within which a series of acts
may be alleged as constitnting a single
offence.” :

It lsdifticult to understand by what
process of reasoning. the Court
reached this coucluslon, or to recon-
cile it with tbe elementary rulesof law.
That legislative power‘ezn only be ex-
ercised by competent. legislative sn-
thority is well settled, and that no
judicial or executive ofllcer or body
can nsurp such functions, will not be
denled; #nd yet, while the law should
alwaysbe flxed and definite in its re-
‘quirements, and never shifting or nn-
cartaln, it is contended that s grand
jury may, at Its pleasure, by muklng
tWO Or more prosentments {n & certain
case, increase the penalty prescribed
by law aod so subvert the leglslative
will expressed in unmistakable terms.
To adopt such s rule isto concede the
powerto & grand jury to make or
modify the law in Its most important
and vital part. It cannot siand on

rinciple, for, as the Supreme Court of

owa Says, in the case of State va. KEg-
glesht, (41 lowa,) ‘*he (the defendant)
either committed one crime or he
committed four. {t is not competent
for the State at its election, by the
torm of its indictient, to glve to de-
fendant's act the quality of one crime
or of four at pleasure, The act par-
takes wholly of the one character or
wholly of the other.””

Now I most respectfully submit that
this clear enunciation of a most inpor-
tunt legal principle must be correct,
snd that the question involved is sole-
Ip & question of law wita which the
grand jury can have nothlng whatever
to do.

When we come to consider the point
as it has arisen in these cases, we gee
at once how utterly Frepoaterous and
nnjust the theory of the prosecution
is.  Here the defendant was permitted,
without any nterlerence oo the part
of the Government, to keep up an al-
leged continuous cohabitation for
nearly three years, and then he was in-
dicted and coavioted of three offences
and sentenced to 18 months’ imprison-
ment and to pay a tlne of 1900, when
the law under which he was prosecuted
tlxed the maximuim penalty for such an
offeuce at six wmonth's iinprisonmeant
and $800 fine, As I have shown, the
division of time by years is inerely ar-
bitrary, and if the grand jury could
legally tlnd three indictments they:
could just as well bave found thirty or
300. The adoption of this theory en-
ables the prosecution to sit supinely by
for o perivd of three years, without
any egorn to enforce the law, and then,
with one fell swoop, come down upol
anindlividualwith prosecutions encugh,
for offences already committed, to
render him llable tv imprisonment for
the remsiader of bis life, and to ab-
sorb in fines no immense - fortune; be-
sause if &4 man can be indicted for each
year he may be prosecuted for ecach
month, or each week, or even for each
day in the taree vears of limitation. 1f
indicted for each month, the imprison-
ment would ageregate 18 years and the
flpes would amoutt to $10,800; while
an indictmeat {for each week would en-
tail an imprisonmment . of 78 years and
fines amounting to $46,300. When the
caleulation 18 extended ioto da¥s the
result is simply a};pslllng. showing an
imprisonment_of 547 years and fines
amounatiog to §128,500.

And thiy is by no means an idle spec-
alation upon this polnt, for the very
judge who tried these cases declared
thub there was oo legal principle which
would prevent 1his rule from being car-
ried to the full extent which | have
suggested.

Assistant District-Attorney Muaury:
Do the records disclose any such lan-
ruage as that?

Mr. Richards: No, sir, not in these
cases; but it 18 a public historical fact
to which [ am entitled to refer.

I confidently submit that it 1s utterly
impossible to believe that Coagress
ever intended to anthorize, or permit
the perpetration of such an inbuma
outrage in the name of justice. .

In the sécond and third cases tried
the Court'eharged the jury as follows:

“If you find beyond o reasanable doubt
that the defendant hod, doring the yenr
1884, (in one cnge 1833.) u legal wife Hving in
Brigham City, Box Elder County, Utah Ter.
ritory, from whomn he was nadivoreed, that
he recoguized her as his wife, beld her out
as »ach and contributed to her support as
such wife, ind that during the same yeur he
lived in the same¢ house with the woman
Minnie, recognizing her as his wife, asso-
ciatelf wilh her as nuch, aml supported and
held her out a8 a wile, then L1he olfence of
unluwfnl eohabitation 18 complete, and you
will find the defendant guilty. The legal
wife in thi8 case iy the wonisn whom the
defendant flrst warried.”

* In the case 1lrst tried, it a.pgcared in
evidence, that Adéline wod Chariotte
{who is pow ctead)-were married to the
defendant at toe same time and that
they were his first wives, and. that
Sarah was next married to him, --Upon

Chtel Jastice !
.Sarah was the lawful wife.

In the second
first married,

the one

the foregoinr inmstruction.

nors, (116 Mass.,) the Supreme Court
of Massachnsetts held otherwise, and

Two indictinents were

thls stute of facts the -Supreme Conrt :
ot Utah, In its opiuion dellvered by |matter of {act, and thepresumption of
Zane, declared that|ipnocenece beipg one' directly in the

and third cases
It ounly appeared that Adeline was
and she
was treated us the lawinl wife in
these cases, und so0 referred to in
It was
updisputed that-the defendsut lived

with Minnle, the last one married,
There was no evidence that he
had even seen Adgline im 1833 or in
1884, and no proof was offered of visits
or any kind of association between
them, and the instructlon required
nothing of the kind.

- It wiil be remembered that the ques-
tion to be determmined by the jury was
| not—szs might be inferred from the
argument of opposing counsel ‘'who
wag Mr. Soow’s legal wife?’ bnt the
real question was, ‘‘Had he cohabited
with more than ode of his wives¥’' The
‘[ Court by thislnstruction took the ques-
tlon entirelyfrom the jury, as to cohab-
itatlon witn one of the women, and
teld them, asa matter of law,that llv-
ing in the same city with a legal wife
and recognizing, holding out and sup-
Eortlng hep as_such, constituted co-

abjtation, without any proof that the
accused hzd ever, during the period
charged, seen hig wife or been In her
presence; and that too in the face of
the wife’s positive statement that he
had not in any way lived witn her dur-
ing said period. ]

My, Justice Harlan: He admlits that
he ¢claimed her ag his wife?

Mr. Richards: Yes, sir.

Mr. Justice Harian: And supported
bher as his wifef

Mr. Richards: Yes, sir.

Mr.Justice Harlan: Now, whataddi-
| tlopal fact i3 mecedsary to constitnte

cohabitation? .
© Mr. Richards. The fact that be lived
with her.

Wi it be contended that 1f Lorenzo
Snow had lived in Bricham City dur-
ing these three years and Adeline Snow
hind lived in Austraiia, and he had ssid
“'She'is my wite,and [ have claimed her
as gich all this tume,”’ that he wouid be
zullty of coliabiting with her? If there
{8 any dlfference in principle between
such's case and that of my cllent I fall
to ses It. : )

.In definlug cohabitation, this Court
bas adopted the second detlnition of
Worcester which is, In sybstance, the
living together of a man and woman as
hnsband and wife. The offence mapi-
festly consists of the substantive act of
lividg together, added to o status or
relation of the parties, the result of a
former act,which in the case of Adelins
occurred nver forty years agie. In re-
spect to this status no new act is re-
quired. It may be maiotained passively
by merely not denying the marriage,or
at most by an admission that the rela-
tion continues. Witbout ibe act of llving
together there is nothing t0 meel the
su‘gsmncial part of the defined offence.
The Court, in this case, defined the of-
tence to be living with one woman as a
wife and havioyg o legal wife living who
wae admitted 10 be a wife. The words
of the law ‘‘cohabits with more than
one woman'’ are whelly ignered. The
status of one, and living with the
other, are substltuted tor a living with
both. .

The act of Congress provides for
thrée clasdes of cases, It prescribes
puuishment for contracting the poly-
gamous relation; it punishes a maln-
tepance of polygamous cobabitatlon

wxhere the relation has previousiy been
contracted; and section 8 imposes dis-
i abilities for the maintenance of the re-
Intion or status, These three things
are distinct. ‘The instruction unlles
sections 3 and 8 to make an offence ua-
der section 3. It does not cover ce-
habltation with moie than one woman,
but cohabitation with one, and the ex-
jstence of the status detined 1o section
B with auvother; while section 3 re-
lqulres not only the status, but the sub-
stantive act of cohabitation 1o tnat re-
lation, **with more than one woman.'
| The charge of the judlge deflnes aduol-
iteryora Ilving in adultery, while this
Court has said that illicit sexunl rela-
ttons are not whatis punshable under
section 3, but that this sectlon putlshes
the maiatenance of two households or
homes, and implies soch an association »
a8 will consiitute cotshitation. The
words "*as wives,' or "*under clalm of a
marriage relation,’’ are held to be im-
plied in section 8 in furtherance of the
Feneral purposes of the whole act.
The instroction rmakes tbese lmlglied
words the substantive definition of the
offence, and omits the word '‘cohabit’?
am part of the definition. The livin
with one, and being in astatus deflue
by section 8 with the other, ia thus by
:?e c;m.rge made criminal under sec-

o0 a. .

This changes entirely the scope and
effect of the law and makes it operate
as if it read: **Any male person who
cohabits with any other woman than
his:legal wife,'* wherens the statute
now reads: ‘‘Any male person ¢ *
who cobabits with more than one
woman.’’ [Joder the plain letter of the
law, no uvlawful cohabitation can ex-
{st with one wowan only. There mnwst
be an actual cohabitzfion ‘*with more
thap one woman,'’ to constitute theo
offence. _

There is a further objection to the
instrugtion. It makes the presump-
tion of cohsbitation with tbe lllwlll)ll
wife indisputable ns o matter of law,
apd does not permit the jury to de-
termine the fact, or permilt the pre-
sumption to be rebutted by evidence.
{n these cases the whoi2 cvidence
ghowsibat the defendant bad lived ex-
clusively with his wife,Minnie, and tbe
repute shown was to ihe same effect,
Under tpls statute it being incumbent
on the prosccution to show a cohabi-
tation with more than gne woman, 8s a

| issne, it must prevail .over other and
more remote presurmptions. [o a cer-
luiy class of cuses tbere may be a pre-
sumption o! cohabitdtion with the
lawiunl wifes as, for exdmple, where the
paternity of acnild Is in question and
the ¢ircumstances|are such, as to admit
of the husband’s bhaving had eexual



