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as to the valldity of the election, it
will be 'necersary lo conaider certaln
provisions of the Biate Constitution
and tbe lawe enacted tbhereubder,
SBection 8 of article 4 of the Con-
gtitution le as iollowe: **Ali elections

sball be by wsecret ballot. No-
tbing ju this eection sball be
construed to prevenl lbe nse o}
any macbine, or mecbauical con-
trivance, for the purpose of re-
ceiving and regleiering Lhe voles

cael nt any electlor; providing tbat
secrecy io voilng be preserved,”’ It
tbis provielon is merely directory, an
eleclion held io dieregard of its terme
will pot be ret asidé, bat, if mands-
tory, & violation of tbese provisions
will vold the eleclion, witbout regard
to the motive of the persone guilly of
the violation and wltboulany iLquiry
joto the effect of the reswll oI the
election.

The question Ltherefote presents
iteelt, 1o the requirement tbat elections
shali be by recret ballot mandatory, or
merely directory?

Bection 26 of articlel of the Constl-
tution is se tollowe: “The provisione
of thie Constitution are mandsalory snd
probibitory, unless by exprees words,
they¥ are dectared to be olherwise,»

A oparetul perueal of sectlon 8 failo o
disclose any exprese worde declaring
the requirerments of the section to be
olberwice than.-mandatory and ptobib-
itory. In fapt, the words ueed in
sectlon 8 are sQcb as to show
clearly apd unmistskably thal its
provieions are mandatory., In Incor-
porating thie provieion into tbe Con-
stitution, tbe framers of thal instru-
ment followed the well eeltied prinoci-
ples of constitutional law. Cooley, in
bils work on Constitutionrl Limlita.
tone, 8uye “public policy requlres that
the vell of secrecy sbouid be lmpene-
trable, uniese the voter bimeell volun-
turlly determines to 1ift 1 ; b ballat
js absolulely privileged.’? g

We are next brought to a conslders-
tlon of the provisions of tbe law upder
whigh tbe election ju question was
held.

Segtion 26 of chapler 69 of Lbe Liaws
of Ulah, 18968, provides Lbal aller Lbe
voler bas prepared bis ballot, it ehall
be bapded to tbe judge in charge of
tbe ballol box, who sbull immediately
write the name of such voter upon tbe
poll llst and ehall take the baliot of
such voter and number ii,in ink, In
one corner, upon ihe top lbereof, in
such manner as Lo Dol eXpore or ELOW
bow the Voler hag voted, the esame tu
be pumbered in the order in wnoich it
ahall be received, coneecutively su as
to permil the corner to be turned
and pasted down with mucilage, wbhich
sball be done so tbat the pumber s nol
thereaiter vislbie, and the same Dum-
ber shall be recorded by Lbhe eiection
judge, or olerk, in the list of volers op-
posite the neme of such voler.

It next became pecessary to deler-
mine whetber thia provielon for plac-
fpg numbers on tbe tally book, vppo-
site the nsme of the voler, und the
corresponding number on the baok ol
the ballot, before It 18 depoaited, vio-
{ates the rightguaranteed to the vlectors
under the Constitution of votlng by
segrel ballot. We are aiued In reachb-
ipg o conclusion upon this particular
provision by tbe decisions ol oourte
whers the eame provielon in the Jawe
of otber etales have been brougbt inlo

queetjos,

Tbe supteme court of Indiana, in
Willlame ve #tein, 88 Ind. 89, held
such a statule unconetitutional, ve vio-
lating the secrecy Implied in the con-
stitutlonal provisions that the vote
should be by ballot, tbe courl jn tbat
case eaying: ‘*The secrecy, which i
epleened by all authority lo be essen-
tial to the (ree exercise of suffrage, is
ss mucb violated by tbis law as if §1
bad deciared thal the election should
be viva wqce.*

This same view wrs taken in Brls-
bane vs Cleary, 26 Minp., 107, Hasl-
1ngs’ case, Hodgings' (Canada EI
onses, } 704; and Woouward ve Barsons,

L. R. 10 C. P, 753.

1n all of the cases sbove mentioned,
tbe conetitulion simpiy provided thwt
electione ebould e by bailot, and upon
un elaborate review of all the autborl-
tles, 1be conglusion wae resobed Lbal
in this country the ballot imphes ab-
solute apd inviolsnle secrecy, and that
tbis doctrine js fvunded in the highest
consiueration of pnblie polioy, that the
term “pallot’* implies secrecy and Lbat
this mode ot voling was sdopted maln-
Iy 10 enable each voler to keep secret
bie vote. Qur Constitution goes tur-
ther than nny of lnese, apd provides,
nol only Llbat elections wsball be by
ballot, but tbal Lbey *‘sbhall be by
secret ballot.**

Having reached the conchusion that
the provisions of tbe Conctitution re-
quiring thal sll elections shall be by
reClet ballot, snd tbat such constitu-
flonal "provisions are mandelory anu
probibitory, and having further deter:
mined that the provisions for placing
numberes on the ballot and a cotreepond-
ing number oppesite the voter’s name
destroys the secrecy of tbe ballot, I am
clearly of the opinlon that an electiop
bheld under tbe provislons of the luw
ahove quoted I8 atieolutely Invalid, and
is, in favt, no election.

[ am lurtber requeeted in the reso-
latiops to suvise tbe hoard as to it
duly Iln the premlises,

All anfthoritlea upon the guestion
bold, in clear and uomistekable terme,
that hosrde of canvaseers are minister-
Ial officers only, whbose duty if is to
receive Lbe returne frcm Lbe various
precinots, or counties, as the case muy
be, and declare the results ss shown
by tbe face of the returns. Followlng
theee autborities, I would ravise tbis
beard that you capnot conslder apy
question as to the validity of the elec-
Liop, and tbhat you are to cast up Lhe
votes given, from proper documeots,
and to deciare those persops eleoteu
Wwhboappear trom the lace of the returns
lo bave the bighest nuinber of voles.

Bectlon 27 of Cbapler 125 of tbhe
Laws of Utsb, 1824, concerning elec-
tionse, requites the clerk of the hoard,
a8 sovn B8 the reenit i declared, lo
enter oo the recorde of said nosrd a
slatementl of sucb reswlt, which state-
ment must show the wbole numner of
votes casl in the county, the names
of the persone voted fof, the office to
flii which each person was voled for,
the number of voles given al esch
precinct to each of such persone, the
oumber of voles glven in tbe counly
to each of such persons. ADd seotion
28, following, requires thal “'the hoarda
must declare vlected the persons baving
the bighest number of votes given for
each office lo be flled by tbe votes of
arn'l,ngle counly or sqbdivleion there-
of,

Bection 29, tollowing, requires that-
“lhe couply olerk must lmmediately
make cui and deliver to sucb perscn
(except to Lbe person elected distriot
judge) » certitlonte of election signed
by bim and autbenticated witb bis
senl.??

Your duties, tberefore, are clearly
deflned by statute, and nnless you are
ptevented by ibe Interventlon of a
court of competent jurlsdiction, from
perform!ing tbese dulies, the terms of
tbe section® nbove quoled abould be
promptiy complied witn.

Very reapectfuily submitted,
C. 0. WHIITEMORE.
County Attorney for Balt Liake Gounty,.
Diab.

THE TAX SUSTAINED.

The enit of Liyuia Y, Merrill vs
Jobn D, Bpescer, counly tax collector,

jnvoilving tbe scbocl tax, bae been
terminated in the Third district
court in faver of the escbools sanpd

agrinet Mrs. Merrill,
opinlon ruling on
follows:

‘I bave givep tbe care such atlen-
ton as I have Leen ahle to, amid the
multilude of otber pressiog duties
Tbe question seems Lo turn almost.
whbolly upon the meanineg (o bs given
to the word “*‘msintainev ® In articie 6,.
seglion 10 of tbe Concetitulion, whilch
readns as followe!

-«$'In cities of the firal apd second
olase, the public aphool system shall be
maintained and conlroileu by the
board of educalion of such cllles,,
separale and aparl from the countles to
wbich said citles are located,’

“"Coursel for the pleintif! maintains
tbat the definition given in Webaler’s
ioternativnal dictionary,sabdivision 4,
Is the cottect one, viz.:

¢ *To bear the expense o'; 1o Bupport;
to keep up; to pupuly wbat 18 needed.”

‘“I'be ueflendants’ counvel conlends
for the Jdefinjtion in wubdivisivn one.
‘I'o bold or keep in aspy psarticolar
atate or vonditlon; to keep up; not Lo
sufler to fall or decline;’ or tbal in sub-
alvisjon turee. *To conticue, not to
suffer or cenee Lo fall.?

**1 bave come to tbe conclusion that
it being v mutter of oonsiderable doubt
a8 lo the correct meaning, the doubt
should Le resolved lu ftavol of maine
lajning the present.conditiov ot thinge
ralber then 1o Besume thut the constl-
lutlonal convenlion, in framiog this
provision, Jntended to meke a change.
Li tuey did intenu a cbunge I tbink it .
wonld have been mude ciesrer than ap-
pears ip this section,

“If, as ibe plsintiff coolende, tbe
provisjon means Lthat Lne public schovls
of the cily sball . he supported by the
board of education, separate and apart
Irom tbe echools of Lhe couuty, snd Lhe-
word ‘maintaineu? sbould be construed
80 us fo throw apon the plty the burden
of the support of Ile oWn echools, aud
no gthers, the logic of the argument
would exclude the clly from participat- .
ing in 1he Btate school fund,w hich the
plaintiff by Do means poncedes. I think
the proper coustruclicn goes Lo the
extenl merely of conferring upown tbe
board of edoeation the power ot keep-
ing intact tbe city school syslem and
conttelllag In part from the coQoty
system. The oity system gets part.of
ite susteonnce from the Btate fund, and.
then If fts portion of the county fu nd

Judge Rltobie's
the cauee I8 a4
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