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as to the validity oiof the election it
will be necessary to consider certain
provisions of the state constitution
and the laws enacted

section 8 of article 4 of the con
ution losela aa follonefol lowE all elections

shallball be by secret ballot no-
thing lu this section shall be
construed to prevent the use oiof
any machine oroc con
trtrlivancevance for the purpose of re-
ceiving and registering the votes
cast at any election providing thatthai
secrecy loin voting be preserved pa it
this provision Isin merely directory an
election heldbold in disregard of its terms
will ootnot be setpet but itif manda-
tory a violation of these provisions
will voldvoid the election without regard
to the motive of the persons guilty oiof
the violation and without ROY inquiry
into the effect otof the result otof the
election

the question therefore presents
itself tois wethe requirement that elections
shall be by secret ballot mandatory or
merely directorydirector

section 26 of article I1 of the consti-
tution I1la as folfollosefollolowEwf the provisions
of this constitution are mandatory and
prohibitory unless by express words
they are declared to be otherwise

A careful perusal of section 8 fails to
disclose any express words declaring
the requirements of the section to be
otherwise than mandatory and prohib-
itory in factsfact the words used in
section 8 are such as to show
clearly andald unmistakably that its
provisions artare mandatory in incor-
poratingpo this provision into the con-
stitutionution the framers of that instru-
ment followed the well settled princi-
ples of constitutional law cooley inila
his work on Constitutionconstitutionalrl limitat-
ion says public policy requires that
thetha veil of secrecy should be impene-
trable unless the voter himself volun-
tarily determines to lift I1 his ballot
is absolutely privileged

we are next brought to a considera-
tion of the provisions of the law under
which the election in question was
held

section 26 of chapter 69 of the laws
ol01 utah 1896 provides that after the
voter has prepared hishia ballot it shall
be handed to the judge in charge of
the ballot box who shall immediately
write the name of such voter upon the
poll list and shall take the ballot of
such voter and number it in ink in
one corner upon the top thereof 10lo
such manner as to not expose or show
howbow the voter has voted the same to
be numbered in the order in which it
shall be received consecutively so80 SOas
to permit the corner to be turned
and pasted down with mucilage which
shall be done so that the number tois not
thereafter visible and the same num-
ber shall be recorded by the election
judge or clerk in the list orof voters op-
posite the name of such voter

it next became necessary to deter
mine whether this provision for plac-
ing numbers on the tally book oppo-
site the name of the voter and the
correspondingresponding number onOB the back olof

the ballotbailor before it is deposited vio-
lates the to the electorslectorslectors
under the constitution of voting by

secret ballot we are allied in reach-
ing a conclusion upon this particular
provision by the decisions otof courts
where the same provision in theshe laws
of other states have been brought into
question

the supreme court of indiana in
williamswilliam VOVB stoid 88 ind 89 held
such a statute unconstitutional as vio-
lating the secrecy implied ioin the con-
stitutional provisions that the vote
should be by ballot the court in that
case sayingsayi ng the secrecy which Isie
esteemed by all authority to be esseck
hal to the treefree exercise of suffrage is18

soas much violated by this law asaa itif it
had declared that the election should
be viva voce 11

this same view was taken in bris-
bane veva cleary 2026 minn hasti-ng case P canada el1

casescages and woodward vsve Baraonf
li BK 10 0 PF

in all of the cases above mentioned
the constitution simply provided that
elections should be by ballot and upon
an elaborate review of all tietn e autauthori-
ties

bort
thehe conclusion waswaa reached that

in this country the ballot implies ab-
solute and inviolable secrecyleo recy and that
this doctrine laIs founded in the highest
consideration of public policy that the
term ballotsballot implies secrecy and that
this mode oiof voting was adopted main
lyjy to enable each voter to keep secret
hisbis vote our constitution goes fur-
ther than any of these and provider
not only that elections shall be by
ballot tugbut that they shall be by
secret ballot 02

having reached the conclusion that
the provisions of the constitution re-
quiring that all elections shall thebe by
ieclet ballot and that such constitu-
tional provisions are mandatory anuand
prohibitory and having further deter-
mined that the provisions for placing
numbers on the ballot and a correspond-
ing number opposite the votersvotera name
destroys the secrecy of the ballot I1 am
clearly of the opinion that an election
held under the provisions of the law
above quoted tois absolutely invalidIna Ild and
is in tautfact no election

I1 am further rtrequestedquested in the reso-
lutions to advise the board as to its
duty in the premises

all authorities upon the question
hold in clear and unmistakable terms
that hoardsboards of canvassers are minister-
ial officers only whose dutyauty it tois to
receive the returns arm the various
precincts or counties as the case may
be and declare the results as shown
by thehe face of the returns following
these I1 would alvise this
board that you cannot consider any
question as to the validity of the elec-
tion and that you are to cast up the
votes given from proper documents
and to declare those personspersona elected
who appear from the face of thebe returns
to have the highest number of votes

section 27 of chapter of the
laws of utah 1896 concerning elec-
tions requires the clerk of the board
asan soon as the result is declared to
enter on the records of said board isa
statement of such result which state-
ment must show the whole number orof
votes cast in the county the names
of the persons voted for the office to
fill which each person was voted for
the number of votes given at eachprecinct to each of such personsperson the
number of votes given in the county
to10 each of such persons and section
28 following requires that the board
must declare elected the persons having
theme highest number of votes given for
each office to be filled by the votes of0
a single county or subdivision there-
of

section 29 following requiresulrea that
uethe county clerk must immediately

make routcut and deliver to sucheach person
except to the person elected district

judge a certificate of election signed
by him and authenticated with his
stal I

yourfour duties therefore are clearly
defined by statuteatai ute and unless you are
prevented by the intervention of a
court of competent jurisdictionjuried lotion fromarora
performing thosethese duller the of
thebe sections above quoted should be
promptly compliedcompiled withvery submitted

C 0 whittemoreORB
county attorney for salt lake county

utah

THE TAX SUSTAINED

the suit of cyula Y merrill veTB
john D spencer county tax collector
involving the school tax hashaa been
terminated in the third district
court in favor of thehe schools and
against mrs merrill judge BiRittohle
opinion ruling on the cause is asa
followsOl lOWB

1I have given the casejaee such atten-
tion as I1 have been able topto amid the
multitude of other pressing duties
the questionquee tion seems to turn almost
wholly upon the meaning to be given
to the word maintain edInin article ag6
section 10 of wethe constitution which
reads as fofolfolloneI1 iowalowe

ts16 in cities of the firstfint and second
class the public school system shallhall be
maintained and controlledollea by the
board of education of such cieleccit leclep
separate and apart from the counties to
which saideald cities are located

courselcounsel torfor the plaintiff maintain
that the definition given in WebsterWebs teia16

international dictionary subdivision aj4
laIs the correct one viz

11 to bear thebe expense 0 to support
to0 keep up to supply what is needed

the defendants 1 counsel contends
faforr the definition lain subdivision one
10lo hold or keep in any particular
state or condition to keep up not to
suffer to fall or decline or thatbat in subsab
aldivisionvision tureethree toato continue not to
suffer or cease to fall

1 I have come to the conclusion that
it being a matter of considerable doubt
as to the correct meaning thebe doubt
should le resolved tola favor of main-
taining the present condition otof thingsthing
rather wan to assume that the donsil
luttoual conventionconvection in framing this
provision intended to make a change
itif they onddid intend a change I1 think it
would have been made clearer than ap-
pears in this arsectionaction

if as the plaintiff contends the
provision means that thehe public schools
of the city shall be supported by the
board ofef education separate and apart

I1 from the schools of the and the
word maintainermaintaineu 1 should bebb construed
so80 SOas to throw upon the city thehe burden
of the support of its own schools audand
no othereother the logic of the argument
would exclude the city from participat-
ing in the statetate school the
plaintiff tyby no means concedes I1 think
the proper construction goes to the
extent merely otof conferring the
board of education the power of keep-
ing intact the city school system and
contcontrolling in part from the county
system the oilycity system gets lattofits sustenance from the state fund and
then itif its portion of the county fu ndad


