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A RECEIVER GRANTED

sophissophistical argument of ahethe terri-
torial supreme court

WHOLESALE confiscation OF THE
PROPERTY OF THE LATTER DAY

SAINTS ENENDORSED

the session of the territorialoril ll11 su-
preme court on saturday evening was
largely attended there being present
beside a majority odtheof the members of
the salt lake bar col broadhead
mrs M M rickerbicker judge Ddusenlusen
aeiry mayor dusenberryDusenbenyberty mayor
armstrong bishop J R winderjudgejude E A smith alderman robertpatrick and manymaity others the three
judges were presentpresentandand the antici-
pated decision on the question of ap-
pointing a receiver in the suit of the
government against the church was
read uyby caien justice zane as followsfellows

THE OPINION

jiin the supreme court of the territory
of utah june term 1887

united states of america
plaintiff

vs
the church of jesus christ of

latter day saints et al
defendants

zane 0 J
the complainant filed in this court

its bill in chancery under an act of
congress in force march ad 1887 the
bill prayed that a decree be made by
this court forfeiting the clicharterarter and
dissolving the corporation known as
the church ol01 jesus christufchrist ofbf latter
day saints as well as for the appoint-
ment of a receiver of the assets of the
corporation until disposition could
be made thereof according to law and
torfor other relief tilethe motion for the
appointmentament of a receiver is now sub-
mitted for our decision on the bill and
the facts asae stated in a stipulation en-
tered into by the parties and filed in
the case

on the ath day of 1851 the
assembly ofif the so called state of
deseret afterwards organized as the
territory of Utah passed an ordinance
incorporating the church of jesus
christ at latter day saints Aftaftererthethe
organization ot01 the territory of utah
this ordinance was re enacted january

1855 by the legilegislature8 lature and ap-
proved oyby the governorvernotyovernor of the terri-
tory this is

THE CHARTER

in question its terms are as follows
an ordinance incorporating the church of

jesus christ of latter day saints
SEC 1 be it ordaineddetained by the generalge As

odtheof the state of deseretdesei et that all that
portion of the inhabitants ot saisaidd state
which now are or hereafter may bbecome
residents therein and which are known
and distinguished as the church of jesus
christ of latter day saints are hereby in

constituted made andadd de-
clared a body corporate with perpetual
succession under ahe original nanameine and
ststylecleofof the church of jesus Cchrist of
latter day haats as now organized with
full power and authority to sue and be
sued defend and be defended ina all courts
of law or equity in this state to establish
order and regulate worship and hold and
occupy realcal estate and personal estate and
have and use a seatbeal which they may alter
at plpleasureeure

bec 2 and be it further ordained that
sald body ar church as a religious society
mayita general or special conference electeject
one trustee in trust and not to exceed
twelve assistant trustees to receive hold
buy sell hDAnage use and control thetae real
and personal property of said Church which
said property shanshall be tree from taxation
which trustee and assassistantstant trustees when
elected or appointed shall give bonds with
approved security in whatever sum the
said conference may deem sufficient for the
faithful performance of their several duties
which said bonds when approved shall be
filed in the generalbeneral bui ch recorders office
at the seatscat of general church business when
said bonds are approved by saidsaia conference
and said trustee and assistant trustees shadshall
continue in office during the pleasure of
sald churchardChur chand there shall alsoulso be made bby
the clerk of the conference of said cherchaChur cha
certificate of such election or appoints ent
of said trustee and assistant trustees which
shall be recorded in the general churchuch h re
corders office at the seat of general church
business and when said bonds are billed
and said certificates recorded said trustee
or assistant trustees may receivereceive property
reareal or personal by gift donation bequests
or in any manner not imcompatible with
the principles of righteousness or the rules
of justiceustice inasmuch as the same shall be
used managed or disposed of for the bene
fit improvement erection of houses of pub
lielic worship and instruction and the
be ing of saideaid church

SECseca 3 and be it furtherfarther ordained that
as said church holds the constitutional anaand
original right in common with all civil and
religious communities to worship god ac
cording to the dictates of conscience to
reverence communion agreeably to the prin-ciples of truth and to solemnize marriageencompatible with the revelations of jesus
christcalr t torfor the security and full enjoyment
of all blessings and privileges embodied in
the religion of jesus christ I1arecree to all it is
also declared that said churchchui ch does and shallpossess and enjoy continuallycontinuallv ththee power
and kutauthorityhority in and of itself to originate
make pass and establish rules regulations
ordinances laws customs and critecriterionsrions
for the good order safety government
convenience comfort and control of said
church and for the punishment or forgiv-

enessdessotot all offenses relative to fellofellowshipwiship
according to church covenants that the
pursuit of bliss and the enjoyment ot life
in every capacity of public association and
domestic happiness temporal expansion ot
spiritual increase upon the earth may nor
legally be questioned provided hhoweverowever

each and every act or practice so es-tablishedhed or adopted for law or custom
i shall relate to solemnities sacraments

ceremonies consecrations endowments
tithings marriages fellowship or the religi-
ous duties of man to his maker inasmuch
as thealie doctrines principles bractpractices1ces or
performances support virtue and inincreasecrease

morality and are not inconsistent with or
repugnant to the constitution of the united
states or of this state and are founded inthe revelations of the lord

SEC 4 and be it further ordained that
said church shall keep at every fully organ-
ized branch or stake a registry of mar-
riages births and deaths free torfor the in-
spectionspec tion of all members and lorfor bene-
fit

SEC 5 and be it further ordained that
the presidency of said church shall jillfill all
vacancies of the assistant trustees neces-
sary to be filled until superseded by the
conference of said church

SEC 6 be it further ordained that no as-
sistant trustee or trustees shall transact
business in relation to buying selling or
otherwise didisposinglaposing of church property
without the econsent or approval of the
trustee in trusttrust of said church

the purposesur oses of the corporation as
indicated w the powers conferred up-
on it by tamsis charter are numenumerousnumerousrou
and variedvaried some of them it is true
are expressed in vague terms but the
capacity is granted totb act ini various
ways and to make laws and regula-
tions with respect to very many sub-
jects the corporation is coufconfinedlurd to
no particular purpose no precedent
can be found for conferring upon a
private corporation such a vavariety of
capacities some of thetoitisnit is believed
are above the reach of

HUMAN LAWSlawse
the lawmaking power of the state

for the purpose of better government
and for the public good enacts char-
ters

cart-
ers eonconferringferring a portion of the powers
entrusted to it upon the people of a
city or village others authorizing
charitable educational or religious
institutions and others providing for
various pursuits and enterprises
these artificial agencies are provided
in 0order that the people may more con-
veniently and successfully cocooperateoperate
for the goodlof allail anoand for the advance
ment of human haphappinessiness

the charter of a corporation should
always specify the purpose for which
the corporation is organized and
powers adapted to that purpose should
be granted it the corporation is to be
a public one powers adapted to the
regulations of conduct and to public
burppurposesoses should be given with such
incidental capacity to do business as
may be es estial to such an
jonion and no more it should never be
alloallottedsvedtved to engage in general business
if a charter authorizes the organiza-
tion of a company to acquire and oper-
ate a railroad the power to engage in
agriculture should not be grantgrantedled also
SQso 9 if a worshiping congregation
shouldshould desire to purchase a atlot of
ground and to

BUILD A CHURCH

andaanca parsonage and to employ a min-
ister the charter should authorize the
corpocorporationration to do so butbuc should not
confer upon such an organization
powers adapted to municipalpal govern-
ment or to the purchase and sale of
real aandnd personal property without
limit nor should such corporations
engage in general business
atisis an accepted doctrine that the

common weal demands that private
corporations should be limited each to
a particular and specified purpose even
when so limited aney often acquiregreat influence if the legislature uyby
the instrumentality of the same char-
ter may authorize the organization of
a company for all purposes if the
company may enter upon every field
of enterprise and engage in every pur-
suit and may also control human con-
duct by means of the powers of a mu-
nicipal government and at the same
time may possess those of a relig-
ious corporation such corporate in-
fluence will be manifested as never be-
fore

the charter of the church of jesus
claristchrist of latter day saints is most
extraordinary in the extent of the au-
thority it assumes to confer upon and
n ithethe number the variety and the
scope of the power it places in the
hands of a religious body it declares
in effect that all the mormon people
who at the time of its enactment were
or who might afterwards become res-
idents of the territoryorv area body cor-
porate with

PERPETUAL succession
this corporation at the time of its

organization embraced nine tenths of
the of the territory manyman
thousands of people at the preepresentent
lime it includes probably more than

and if in the future people
should continue to be gathered in
from all quarters of the globe as they
have in the past their number at no
distant day will reach a quarter of a
million

the corporation extends over the
whole territory including numerous
congregations in various localities at
the head of this corporate body ac-
cording to the faith professed is a seer
and revelator who receives in revela-
tion the will of the

9
INFINITE GOD

concerning the duty of man to himself
to hishia fellow beings to society to
human government and to god in
subordination to this headbead are a vast
number of officers of various kinds and
descriptions comprising a most minute
and complete organization the
people comprising this organization
claim to be directed and led by inspira-
tion that is above all human wisdom
and subject to a power above auall muni-
cipal government accove all man
made laws these facts belong to
history therefore we have taken notice
of them

upon such a religiousreligions organization
as this unusual and extraordinary
powers are conferred by this charter
such as the right of acquiring and dis-
posing of real anti personal property
without limit and with exemption from

taxation the authority to solemnize
marriage accordingaccordineaccord lne to revelation the
continuouscontinue us and inherent authority to
make laws and criterionscritercrite lonsrions for the
good order safety government con-
venienceveni ence comfort and control of thechchurchin h which is equivalent to sayingsavingMOrmonthe Mormon people also for the pun-
ishment or forgiveness of allail offenses

RELATIVE TO membership
according to church covenants tthatat
is to say the church may impose or in-
flict any punishment it according to
its covenants what those covenants
maymav be the bualle may not know

further it is declared that the en
of life in every capacity of

public association domestic happiness
ind temporal expansion upon the
earth may not lefallelegally be questioned
here is a wide tiefieldd of numanhuman conduct
for a government to agree not to ques-
tion human11 u man beings have the capacity
to associate publicly torfor very manyany
purposes and such association may bee
come disorderly and requirere legal con-
trol in domestic haphappinessiness tthisis
church professes to believe is19 include
eed polygamy in me estiestimationadonmacion of
otherst ers in-
clude some other practice injurious to
society in the same manner tem-
po ral expansion I1 might take a direc-
tion requiring control

this grant of power was followed by
a proviso that the laws and customs
established should relate to
ties consecra-
tions endowments tithing marriages
fellowship or the religious duties ofal
man to hisbis maker and that the same
support virtue and incincreasetease morality
and are not inconsistent with or re-
pugnant to the constitution of theunitedunited states or of this state and are
founded in the

revelations OPOF THE LORD

the terms solemnities sac-
ramentsra ceremonies consecrations
and endowments may be polygamy and
unlawful cohabitation in disguise in
fact marriage is included in terms in
the charter without specification of the
kind of marriage this is probably
the first tinietime that any legislature
committed the regulation of marriage
and tithing to a private corporation
it is safe to assume that the right to
regulate such matters was never before
attempted to be contracted away to a
church or any other body ofef men nor
are we aware that taeane right to regulate
mans duty to hisbis maker was eveverer in-
cluded in a contract and finally this
charter provides that such laws andaad
customs shall be founded in the reve-
lations of the lord this too prob-
ably is the first time that a legislature
expressly limited the rules and laws
that a corporation might make by the
revelations of the lord and made a4grant thereof to any person natural or
artificial

in this charter the respondent insists
the church gained

A VESTED RIGHT

uponun its acceptance and that congress
hash no right to disapprove or to annul
it we know of no precedent torfor
holding that a corporation could ob-
tain a vested in a charter like
this had the territorial lelegislature
the power to grancea vested to
such a charter the casecame of dartworth college vs woodward 4 whea-
ton has been regarded as settling
the question that the charter of a pri-
vate corporation constitutes a con-
tract between a state and a corpora-
tion by this contract the corpora-
tion in CODconsideration of presumed
benefits to the public obtains a vested
right in the charter unless the con-
stitutionution or a general law of the state
or the charter itself reserves the right
to amend or reppeal bat we find no
case holding that a charter granted by
the legislature of a territory gives
such a vested light

again it will be foundoefound we think that
the popowersaers granted by a state lain such
charters were limited to some particu-
lar purpose that they did not embrace
powers which the legislature posses-
sed for the purpose of government to

exercised by that body alone or
conferred upon some municipal gov-
ernment for the same purpose such
powers are never granted by the peo-
ple to the legislature to be bartered
and sold A government based upon
the will of61 the people must ever keep
such authority within reach of

THE PEOPLES WILL

legislatures are but the agents of the
people with authority to make laws
within constitutional limits bat with-
out authority to give or to contract
away powers to make laws to govern
the ppeopleople so that private ppartiesarties may
gain I1fistedsted rights in them the char-
ter in question assumes to grant to the
corporation powers to make regula-
tion and laws with respect to marriage
tithing fellowship etc it confers
in express terms upon the
church power and authority to origi-
nate make and pass rules regula-
tions ordinances and to establish cus-
toms and criterionscrite rions foror the govern
ment convenience and control of the
chuich which means the whole mor-
mon populationlatton of the territory as
well as the right to acquire by pur-
chase or otherwise real and personal
property and to sell and dispose of it
at pleasure

such are some of the powers con-
ferred upon this church corporation
by this remarkable act to such a
charter it is claimed the church has
acquired a vested right it this prop-
osition

ro
iffis sound the corporate body

known as the church of jesus christ
of latter day saints may endure un-
der this charter

b

TO DISTANT AGES

but we are of the opinion that a vested
right could not be acquired in such a
charter

furtherfarther congress possesses the
power to enact laws for the govern-
ment of the territories it may make
provision for territorial governments
and extend the authority of territorial
legislatures to all rightful subjects of
legislation such territorial govern-
ments occupy toward congress some-
thing of the same relation asaa mantel

as city governments
till toward the state legislatures A
state legislature can repeal the char-
ter of a municipal government and the
ordinances passed under it so con-
gress can repeal the organic act of a
territory and all territorial enact-
mentsments in pursuance of the OrganIc Act
congress is the boveresoveresovereignagn power to
legislate torfor the territerritoriesarritfrieb and all
charters from territorialal legislatures
must be held to have bbeeneen accepted
with the knowledge that Ccongressangress pos-
sessed the authority to

CHANGE OR REPEAL

the law creating them in the case of
the national bank vs yanktonYanklon U
S the court says

the territories are butbat political subdi-
visions of the outlying dominion of the
united states and congress
may legislate for them as a state does torfor
itsita municipal organizations
in tthehe organic act of dakota there kasnotwas not
an express reservation of power in con-
gress

U
to amend the acts of the territorialTerriterritorialfresslegislaturegislature nor was it necessary such a

power is an incident of sovereignty and
continuescontinue until granted away congress
may not only abrogate laws of the territo-
rialria legislature buat may itself legislate
directly for the local government it may
make a void act of the terrterritorialditori t legisla-
ture valid and a valid act void in other
words it has full and complete legislative
authority over the people ofet the territories
andallid all the departmentsdepartmentof the territorial
governments it may do for the territories
what the people bunder the constitution
etcf the united states may do for the states

this we conceive to be the law upon
the subject

in the case under discussion the
territory was organized under the or-
ganic act approved september ath
1850 among other provisions is the
following

that the legislative power of said territ-
ory shall extend to all rightful subjects of
legislation consistent with the constitution
of the United States and the provisions of
this act
all the laws passed by the legislative As

and governorvernor shall be submitted to
the congress of the united states and itif
disapproved shall be null and to no effect

the charter in question was a law
passed by the legislative assembly
audand the right to diesdisapproveprove it was ex-
pressly reserved anand the church must
be held to hayehare accepted it with the
knowledge of the reserved right otof
disapproval that being so the
church will not be heard to say that it
was

ACCEPTED WITHOUT conditions
in order to maintain that the charter
when accepted became a contract
binding on congress it is necessary to
assume that the acceptance was un
conditional otherwise it is simply an
act of theabe legislature giving to the
corporation the use of the authority
contained in it during the pleasure ol01
congress the acceptanceacce otance of the
charter subject to disapproval could
make the charter no more than a
license to the corporation to use the
authority granted during the pleasure
of congress

we are of the opinion therefore
from a view of the subject both
from the nature of the powers granted
by the charter itself and from the
form of the grant and of the accept-
ance that the acceptance did not rivegive
the corporation a vested right in it

but assuming that the acceptance of
the charter did not give a vested right
in it the claim is made that the sec-
ond section of an act of congress ap-
proved july 1862 made the char-
ter as thereby limited a

LAW OF THE UNITED STATES

and not subject thereafter to disap-
provalproyal or appeal the section is this

SEC 2 and be it further enacted that the
following ordinance of the provisional0nal gov0
ejeminent of the state of deseret Sso0 mlcableded
namely an ordinance incorporating the
church of jesus christ of latter day
saints passed februarynary eight in the year
eighteen hundred and fifty one and adopt-
ed re enacted and made valid by the gov-
ernor and legislative assembly of the terr-
itory of utah by an act passed january
nineteen thin the yearvear eighteen hundred and
ficq five entitled an act in relation to the
compilation and revision of the laws and
xeresolutionssolutions in force inIB utah territ-
oryor their publication and distribu-
tiontia and all other acts and parts of
acts heretofore passed by the said
legislative assembly of the of
utah which establish support maintain
shield or countenance polygamy be and
the same hereby are disapproved and an-
nulled provided that thisi act shall be
so limited and construed as not to affect or
interfere with the right afof property legally
bonedacquiredred under the ordinance heretofore
mentioned nor with the right to worship
god according to the dictates of con-
science but only to annul all acts and
laws which establish maintain protectorprotector
countenance the practice of polygamy
evasively called spiritual marriage how-
ever disguised by legal or ecclesiastical
solemnities sacraments ceremonies con-
secrationssecrations or other contrivances

in the enacting clause of this sec-
tion the charter in question termed
an ordinance incorporating the

church of jesus christ of latter day
saints is

REPEALED ileIN EXPRESS TERMS

but the proviso limits the effect of the
entire act in these respects first so
9

that it shallall not affect the right to
property legally acquired under thetbt
charter second so as notdot to interfere
with the right to worship god accord-
ing to the dictates of conscience thirothird
so as to annul only all setsacts and lawslas
which establish maintainmain taia protect or
countenance the practice of polygamy
evasively called spiritual marriage
however disguised by legal or
attical solemnities sacraments cere
monies consecrations or other con
trivances the enacting clause was not
limited to the proviso in the two re-
spects first mentioned because that
cclauseause simply repealed thecharter with
out interfering with the rights of pprop
erty which had been acquired under itt
nor did it interfere with the right to
worship god according to the dictates
of conscience andancl it is not clear that
the third limitation mentioned laft
standing any portion of the charter
for it is expressly stated that the in-
tention of the lawjaw was to annul aa1 l
laws countenancing polygamy or spir-
itual marriage though appearing in theth e

law disguised by tilethe name of a ci
anity a sacrament a ceremony a cop
secration or under any other contriv-
ance and under just suchduch marks aiv
these we think

POLYGAMY

does appear in the charter of the
church of jesus christ of I1 latter day ii

saints with all such disguises andana I1

contrivances stripped from this char-
ter little comparatively speakspeakingtW jgIs
left of it jr

but assuming that the expressedexpress od in-
tent to annuannullallall acts countcountenancingcounteringenIng
polygamy left other provisions inIBhforce
was the remainder of the charter nudenidechartelan wsac of congress sue 1 1140
is not expressed it mustmast havebare peebeai 0
made by implication from ththe an
sious of the act of 1862 it is clclealcongress did not regard ththe charterischarh teras
a contract otherwise iti would noti ave

changed its proprovisions we maymayuy
sume that congress changed the ebnr
ter according to its conception 0
duty at the time with the underunderstand-
ing

atud
that it might be elianchangedged purthea or

altogether disapproved wheneverin
the opinion of congress the gondolgo
societycoclet rerequiredaired such chchangeaage or ampP

pro aewe do not think ththatt tnact
of Ccongress0o gress of affoaffordsds thee cintror
ence that of the charter asitasie
malbainedned in force was in effect a lawjalof ol01

the united states this
to be in accordance with the ou aftnrtoa

of the supreme court of the ni d

states in the case of miners babaakia k a

iowa 12 howard 1 the terri J
legislature of wisconsin charierech arteree I1 t
miners bank afterwards an aclocongress annulled the charter inalgol

I1 r

tain particulars but left othorotheronothe logtin
provisionsvisions in force thereafter Utbt i

territoryvoerr tory was divided by act of tocoa0
gress and the

TERRITORY OF IOWA t

was erected over that part of the or
t

mer territory of wisconsin in whyR

the bank was situated later p
territorial legislature of iowa k

pealed the charter and directed u
settlement of the affairs of the co
ration by trustees under the ssaw p
vision of the court A quo wa tproceeding was instituted again

1

bank in deciding the case on alij
the court used this language

it has been argued in this casecae ahk p

congcongressess in creating the teminent of wisconsin and iowa
to themselves the power of disa I1

t

and thereby annulling the acts of tl 1 t
ernmentements and had inin the exercise M IL1

power stricken out several of the i f
of the charter of the bank of D

exacted by the Legislegislaturelatare of W I1

assenting to the residue that thetherre tott
charter of this bank should be reg
an act of congress rather than of tap ast t

government co b

rcreating the territorial governmw 1

I

in conferring upon them powers of dagil b
legislation did not from obvious ppi map
olof policy and necessity ordain a suesuspend i

of all acts proceeding from those pab
until expressly sanctioned by the

I1 whilst torfor considerations equally sp
they reserved the power of 1

proving or annulling such actst r- m

ritorial legislation as alimight b T

detrimental jig ve
thetae charter of the bank of Ddloie i
enacted in all its details and mp tu
ever possessedossessed by it and accoD to tilfi

1 which it was inia tact orvaul aalyal
the legislature of wisconsin 1 be e

a
looked upon as the crecreatureat ree v t

11

legislature I1 t MB

the seventeenth sectionon off ofi

march ad 1887 under whwhichic
001

THIS BILLBILI IS FILED A izft

is follows 0as t h

SECsac 17 that the acts of th I1iglloassembly of the territory of
proratingpo rating continuing or proviprovidingdlAg 0bior tmtb qha

corporation known usas the church wof JWjew vi1

christ of latter day saints and the oro06 YA

nance of the so called general ILM
the state of deseretdesei et incorporating tm p
church of jesus christ of 41 a
saints so far as the same may naw itT

legal force and validityacidityalid ity are hersby atiltww
proved and annulled and the bald Bro
tion in so far as it mayina now hava cot
tend to have any legal existence Mli

dissolved thathat it shalltall be the duly wof th ada
attorney general otor the united SWAsties Cca
cause such proceedings to be wwin tit
supreme court of the territory of U thth
shall be proper to execute the

of and UP w qa
provisions this section wmswilia aitaffairs of said corpocorporationcorporateratiion I1conformably M

law and in such proceedings the toni Cco
shallshall have power and it shallsh be its dutydoty 0 to
make such decree or decrees N of
shall be proper to effectualso w
transfer of the titleditl e to real properpropertytf i

no

held and used by said corporacorporationdonforfor bmw toof worship and personagesparsonagesnages H

therewith and burial gronngroundsds and of tmw 10lo
description mentioned in the proviso 0 aml

section thirteen of this act and in 10g
twenty six of this act to the Weti

ar
1 trustees mentioned in section twenty nix

this act and foror the burppurposes01aises 9
ail the powers of Mtsaid court shall have al

court of equity bt
to


