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diffiedifferentrent but there isi no room for
suchouch an inquiry in this ca

the chairman oueone question
more not because I1 regard it as ma-
terial but for information I1 sup-
pose that this fund donated to the
church and expended in charities
is limited as far as the object of the
charities are concerned to members
of the church

mr broadhead I1 suppose that is
so but how that JEis managed is a
matter of detail on which I1 am not
informed at all this is a copy of
judge bradleydbradleysBr opinion Itiit is verysvery
lengthy and I1 have only marked
one or two portportionsious of it

ChairmanThe have you an extra
copy of that opinionlou

mr broadhead no sir thesisthis is the
only copy but you cattcan have this
after I1 get through but however
it will not be very long before it is
published

the chairman I1 had a copy but
I1 mislaidmillaid it

mr broadhead this is the
united states against the church of
jesus christ of hattei jay saints
numbers 1031 audand 1054 october
term 1889 this is a very learned
dissertation upon the of
charitable uses judge bradley
says

the property in question has been dedi-
cated to public and chwi table usesuse it
matters not whether it is the product of
private contributions made during the
course of half a century or of taxes im-
posedased upon the people or of gains arising
ffromram fortunate opoperationsorations in business or
appreciation in ca luethe charitable
which it is held are stamped upon it by
charter by ordinance by reregulationgalation aandnot by
usage inin such an indelindelibleable mannermanner that
there can be no mistamistakee as to their charac-
ter purpose or object

he says further
the principles of the law of charities areahenott confcononelinea to a particular people or na

tion but prevail in all civil zed countries
pervaded by the spirit of christiachristianityanity
they are found imbedded in the civilciviI1 law
of romeborne in the laws ofef european nations
and especially in the laws of01 that nation
from which our institutions are derived A
leading and prominent principle prevailing
in them all is that propertyproperly devoted to a
charitable and worthy object of
tthehe public good shall be applied to the pur
Pposesoses of its dedication and protected from
8spoliationpol lation and from diversion to other ob-
jectsacts though devoted to a particular use
itt is considered as given to the public andapol

is therefore taken under the guardianship
ofoi the laws it it can not bobe applied to the
particular use for which it was intended
either because the objects to0 o be subserveda
have failed or because thethey have become
unlawful or repugnant to the public policy
of the state it will be applied to some ob
leet of kindred character so as to fulfilfulfill in
substance itif not in manner and forniform the
purpose of its consecration

of course where there is no pur-
pose shown for example inin the
celebrated case of jackson against
phillipsphillipa in which there is a most
learned opinion on the subject of
charitable uses by judge gray of
the supreme court thenathen adgejudge of the
suprememe coun of massachusetts
there were two objects in the will
one was to provide forfar the mainten-
ance andud support of fugitive slaves
and the otherather was for the pro-
motion of the cause of female suf-
frage the court held that the cause
of female suffrage was notnoi a charit-
able use it decided against it it
decided against it but held that the
other was a charitable use andinand in-
structedted the master to find a scheme
by which any portion of the fund
not provided for and devoted to the

other object mimightlit be devoted to
some other object of way
of approximation to that for which
it was given in that case there was
no other provision but here is a
provision as I1 undertake to show by
facts inID other words that there are
other charitable uses than that of
promoting the progress of the mor-
mon religion and that is the sup-
port of the poor education of chil-
dren etc

mr rogers what case was that to
which you alluded

mrair broadheadbroad head it is the case of
jackson against phillips 14 allenalien
massachusetts and it Is a very
learned opinion and a very able
opinionioD

further on judge bradley says
property destined to superstitions uses

is given by law of parliament Vt the king
to dispose of asis lie pleases and it falls
properly under the cognizance of a court of
Yevelevenueoue but where property is givencogiven to
Inimistakenstaken charitable uses this court distin-
guishes between the chardy and the use
and seeing the charitable bequest in the in-
tention of the testator they execute the
intention varying the use as the king who
is the curator off all charities and the con-
stitutional trustee for the performanceperlor mauce of
them pleasze to direct and appoint

further on he says
and in all these cases the general inten-

tion of the testator in favor of charity will
be effectuated by the court through a cy-
pres application of the fund the same
propositions are laid down by mr justice
story in his equity jurisprudence sections
1167 et seq but it is ary to make
further quotations

these authorities are cited and many
more might be adduced torfor the purpose of
showing that where property has been de-
voted to a public or charitable use which
cannot be carried out on account of some
illegality in or failure of the object it does
not according to the general law otor chari-
ties i evert to the donor or his heirs or
other representatives but is applied under
the direction of the courts or of the
supremee power in the state to other char-
itable objects lawful in their character
but corresponding as gearas may be to
the original intention of the donor

he says further
itillsis not our province to pass judgment

upon the necessity or expediency of the
act of february

that is a mistake in the date it
ought to be the there was a
conflict about the time it went into
effect the government claimed it
was the of february and the
other sideaide stated it was ad of march

it is not our prprovincevince to pass judgment
upon tle necessity or expediency of the
act of february mill 1687 under which this
proceeding was taken the only question
we have to consiconsideringcon derlin this regard is as to
the constitutional power of congress to
pass it nor are we now called upon to de-
clare what disposition ought to be made of
the propertypropeNty of the church of jesusjesua christ
of latterater day saints this suit is in some
respects an ancillary one instituted torfor
the purpose of taking possession of and
holding foror final disposition the property of
the defunct corporation in the hands of a
receiver and winding up its affairs to
that extent and to that only the decree of
the circuit court has gone lain the proceed
ingsingo winch have been instituted in the dis-
trict court of the territory it will be de-
terminedter mined whether the real estate of the cor-
porationpo rationion which liashas been seized excepting
the portions exemptedexempteci by the act has or
has not es cheated or become forfeited to
the united states itif it shon d be decided
in the 4 then pursuant to the

the act the pro ei ty so forfeited
and es cheated will be disposeddisposedposed of by the
decresecretarytary of the interior and the proceeds
applied to the use and benefit of common
school in the territory

it is obvious that any propertyy of the
corporation which may be0 adjudged to be
forfeited and es cheated will be subject to a
more absolute control and dispo by
the government than that which is not so
forfeited

of course if it is forfeited and ewes
cheated it becomes the property of
the government and the govern-
ment may do what it pleases with it

the nosinoa forfeited property will be sub-
jectact to such disposition only as may be re-
quired by the lawlav of charitable uses whilst
the forfeited and es cheated property be-
ing

be-
inin subject to a more absolute control of
tthege government will admit of a greater
latitude of discretion inin regard to its dis-
position

then in the winding up of his
opinion liehe says this in regard to
the intervening petition to which 1
have made reference

the application of romney and others
and it Isis for them I1 speak now in
this case
rerepresentingP bentingsen ting the unincorporated members
of0 the chuchurchach of jesusjesua of latter day
saints is fully disposed of bybv the consider-
ations already adduced the principal
question discussed has been whether the
property of the church waswaa in such a con-
dition as to authorize the government and
the court to take possession of it add
hold it until it shall be seen what
final dispodispositionsmon ot it should be made and
we tthinklinkI1 it was in such a conditionconditior and
ihatitis properlypioperly held in the custodycustodvotof
the receiver the rights of the church
members will necessarilynecess anly be taken into
consideration in the floatfinal disposition of the
case there is no ground for granting
their present application the propertyproperly is
in the custody of the law awaawaitingitin thehe
judgment of the court as to its final dispo-
sition in view of the illegal use to which it
is subject jnin the hands of the church
of jesus christ of latter day
saints whether incorporated or unin-
corporatedcorporated the conditions for claim-
ing possession of it by the members of the
sect or community under the act do not at
present exist

we do not set out any of these ob-
jects of charitycharily in that application
we ask that the property might be
turned over to them for charitable
uses without specifying them and
I1perhaps they should have sspecifiedpedified
them in this petition and we did
not claim in the argument before the
court as judge bradley says that
the members of the church were
entitled individually or collectively
to the church property in their own
right not at all we claim that
they were entitled to hold it in trust
forthefor the purpose for which it was
given and one assignment of error
was in these words

because if it finally shall be held that said
act is valid in so far as it repeals the char
ter of said corporation and it said corpor-
ation shall finally bobe adjudged dissolved
still uronupon such dissolution the real estate
and propertypioperty belongingbeonging to said corporation
ought in law and equity to be adjudged to
be and become the property of we individ-
ual members of said corporation at the
date of its dissolution charged with the
same trust uses and purposes under
which it was acquired and held by said cor-
porationpo ration

and that is where we say it ought
to go and that is where judge
bradley says it ought to go but thesetheme
facts were not before him and if
there has been no other charity
pointed out if they were unable to
point out any other charity than the
support and maintenance of the
church then this might as well be
devoted to general educational pur-
poses as not except that the donordonorss
wishes and intentions ought to be
respected although some part may
be an illegal use whatever use to
legal it should be devoted to or
cirrycury out the intention for which it
waswag originally given I1 must hurry
on for I1 do not wish to detain you
but I1 want to lefer to one or two
authorities I1 do not intend to read


