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habitation is the name of the trans

tiOn A conviction for arson barsbare a
prosecution for of the person
burnedened state v cooper 13 N Jaww

A conviction for burglary bars a
prosecutionution for robbery when the
atme transaction roberts v state

14 ga 8
A conviction for stealing a

alonse bars a prosecution for steal
adiua a saddle and bridle because
the prosecution for any part of a

agle crime bars any further prose-
cution based upon the whole or aput of the same crime jackson

state 144 ind
A conviction for disturbing the

by assaulting martin hill
oarebars a prosecution for an assault onaermanmerman hill because a part aff the

ane transaction state v locklin
69 vt

A conviction for burglary with
hagent to commit larceny bars a

prosecutionposerOSecutioncation for larceny itic being one
ansaction which cannot be split

intoatto several distinct crimes statev 9 baxter
A conviction for setting up a

aing table bars prosecution ofthe
atmeoae person for keeping such a table
and inducing a person to bet upon
it because they are operatingcooperatingco
acta and one transaction hinkle

commonwealth 4 dana
A conviction for keefkeepinging a bisor

WTdorly house barsbafs any 0therherwon for beeping a disorderly house

ahe
at4 SUYany time prior to the finding of

e indictment U S v burch I1
craachraach C C

A conviction for being a common
seller bars prosecution for any singlew within the period named in the
chargebarge of being a common seller
butt notlot so with an acquittal com

nwealth v hudson 14 grayl 1
A conviction for uttering and pub

minghing one forged check bars anyalay
other prosecution as to other checks

ed or uttered at the same time
ate v 41 iowa
A conviction for keeping a gaming

aube bars any other prosecution foraping the same house before the
formations were filed state vlindleyandleyindley 14 ind
A conviction for being a com

an seller merges all acts of wesale
taatoP to the filing of the complaint

e v nutt 28 vt
A conviction for swindling on an

setting forth all the ele
meats constituting the offense of ut
teifilodg ara forged instrument bars a

oaelecuttoncution for uttering a forged in
ihent because the sameaption though not the same offense

nomine Hi v state 11teckea app
I1

aakaa acquittal for an assault with
t tent to murder bars a prosecution
i0 the offense of aggravated riot

use in the language of thewar the state cannot put a party
04 trial a second time for the same

actiehe has been acquitted
f chan hig the name of the of
lense olt0 yv state 38 ga
bmAA conviction for an assault and

teryy bars a prosecution for an asit with intent to commit murdermurder
the

se it waswaa oneon transaction aandnd
prosecutor could cut only

wilcox v state 6 leetenn

A conviction for stealing hous
tons cattle bars a prosecution for
stealing floydIs cattle if they were
taken at one time and the transac-
tion was a single one wright v
state 17 tex app

A conviction for riot bars a prose-
cution for disturbing a religious
meeting state v townsendsTown sends 2
harringtonan acquittal of seduction bars a
prosecution for fornication and bas-
tardy dinkey v commonwealth
17 penn state

A conviction for breach of the
peace barsbare a prosecution for assault
and battery growing out of the
same transaction commonwealth
v hawkins 11 bush

A conviction for assault and bat-
tery busbars a prosecution for rotriot be-
cause involved in the same transac-
tion wininger v state 13 ind

A conviction for running a horse
along a public road bars a prosecu-
tion for betting on the horse race
becibecausetuse a part of the same transac-
tion fiddler v state 7 humph

A conviction for larceny barsban
prosecution for robbery when a part
of the same transaction state v
lewis 2 hawks 98

the recovery oconoof one penalty would
be a bar to all prosecutions for acts
of keeping afaroa faro table ecommitted
previous to the issuing of the war-
rant dixon v corporation of
washington 4 cranch C C

A conviction for assault with in-
tent to commit rape bars a prosecu-
tion for rape state v shepard 7
conn 54

A conviction for robbery bars ala
prosecution for larceny when the
properpropertytV alleged to have heenbeen taken
is the same people v mcgowan
17 wend

A conviction for arson in burning
a mill harebars a prosecution for burn-
ing books of account which were in
the mill at the time it was burned
state v colgate 31 kansas

A single wrongful act can fur-
nish the subject matter or founda-
tion to only one prosecution and

one prosecution will bar another
wheneverthe proof shows the second
easecase to be the same transaction with
the first 11 roberts v state 14
ga 8

I1 I1 it is a fundamental rule of law
that out of the same facts a series of0
charges shall not liebe prepreferredferrod 11

chief justice cockburn in reginabegina
v elrington 9 cox C C 86

the foregoing cases are cited to
illustrate the principle upon which
this case rests but in some respects
the case is sui generisgeneri8 and it must be
determined by a construction of the
acts of congress under which these
prosecutions were instituted in
construing this legislation in cases
that have been before this court
your honors have taken into con-
sideration the peculiarcahar conditions
existing in utah which led to the
enactment of these laws and have
said in substance that the cohabi-
tation prohibited byba this law was I1inn
the marital relation actual or os-
tensible this being solso the pur-
pose af congress in passing these
two statutes is obvious the act of
1882 against unlawful cohabitation

prohibited the living or dwelling
together as husband and wife
whether attended with sexual inter-
course or not while the act of 1887
against adultery if it hashai any appli-
cation at all to the intercourse
of men with their plural wives
prohibited acts of sexual in-
tercoursetercourse between the parties
whether attended with living
or dwelling together or not the
first act was construed by this court
as intended to break up the polyga-
mous household the other if it ap-
plies to these people at all must be
construed as intended to prevent
sexual intercourse between the par-
ties after they have ceased to live
and cohabit together there is no
evidence of any intention on the
part of congress to punish as separ-
ate offenses acts of sexual inter-
course occurringoc currin duringdunang the continu-
ance of the unlawfulu awful cohabitation
the act creating the offense of adul-
tery was passed after this court had
held that sexual intercourse was not
a necessary element of cohabitation
and the legislative purpose evidently
was after breaking up thefee polyga-
mous households by the one act to
prevent a continuance of sexual re-
lations between the parties by the
other this is the only construction
that will give full force and effect to
bothIstatutes andnd at the same time
avoid the inhinhuman policy of creat-
ing and punishing a multitudemultitudmulti e of
separate offenses growing butof the
same transaction or out of onone con-
tinuous

w

offense this construction
leaves unimpaired the constitutional
securities for the personal rights of
the individual

but it is contended by the gov-
ernmenternment bemusebecause this court held
that sexual intercourse was not an
indispensable element of unlawful
cohabitation that such intercourse
is notdot a part of the offense of cohabi-
tation and that a conviction for the
latter would not bar a prosecution
for the former

As this court has held that the
offense of unlawful cohabitation ap-
plies alone to cases where the
plural marriage relationlationsp exists
either c actually or ostensibly andana
where the parties live together as
husband and wife sexual inter-
course mastbemust be presumed from a
continuous living together in such
a relation in such a case there is
an obvious purpose or intent to com-
mit the act and while it may not
actually occur if it does occur it
becomes an inherent part of the
cohabitation one of the group of
facts entering into that transaction
this case differs very materially
from the illustration suggested by
opposing counsel of a drunken man
committing murler and when
prosecuted pleading in bar a former
conviction for drunkenness claim-
ing that the murder was a necenecessary
incident to the drunkenness the
difdifferenceterence between the is ob-
vious there is no presumption
either of law or fact that a drunken
man will commit murder but it
willwI111 not be deniedd thatthat therethere is a
strong presumption both of law and
fact that a man while cohabiting
with two women as his wives will
have sexual intercourse with themlem

this court said in cannons easecase
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