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habitation §s the name of the trans-
Action, A convictlon for arson bars a
Pmﬂecutlon for marder of the person
rned, State v, Cooper, 13 N. J.
Law, 361.

A conviction for burgiary bars a
Proseution for robbery, when the
Same: trnnsaction. Roberts v. State,
14 Ga, g,

I A eonviction for stealing a
]‘Orﬁe bars a prosecution for steal-
g n saddle and bridle, because
he progecution for any part of a
Single crime bars any further prose-
Cutlon based upon the whole or a
bart of the same crime.?? Jackson
V. Btate, 14 Ind. 327.

conviction for disturbing the
Peace by assaulting Martin Hill
Lars o prosecution for an assault on
Hﬁmlm_l Hill, because a part of the
Sume transaction. State v. Locklin,

Vt. 654.

i A convictlon for burgiary with
bient o comnmit larceny bars a
Prosecution for larceny, it being ons
imnaact.ion, which cannot be aplit
0to severnl distinct crimes. Stato
V. Graeflonried, § Baxter 289.

A conviction for setting up a
Biming table bars prosecution of the
sume person for keeping such a table
ind inducing a persou to bet upon

L. because they are co-operating
3cts and one transaction. Hinkle
¥. Comnmon wealth, 4 Dana, 518.

A convietion for keeping a disor-
“rly house bars any ﬂlhur prosecu-
Lion (g keeping a disorderly house
At any time prior to the finding of
We jndietment. U. 8. v. Bureh, 1

rach C. C.

A conviction for being n common
Seller bars prosecution for any single
3ale within the period named in the
Charge of belng a common suller,

Ut not so with an nequitta), Com-
Monwealth v. Hudson, 14, Grayl 1.
I A convietion for uttering and pub-

shing gne forged cheek bars nny
@her progecution as to other checks
Orged or uttered at the same time.

tate v. Egylisht, 41 lowa, 574.

b A conviction for keeping a gnming
Rﬁuge lars any other prosecution for
~teping the same house before the
WWiormations were filed. .State v.
indley, 14 Ind., 430.

conviction for being a “‘com-
:n"ﬂ seller” merges all acts of rale
Slp to the ﬂlin%uf the complaint.

tate v. Nutt, 28 \'t., 508,
ot conviction for swindling, on an
m letment setting forth all the cle-
mentﬁ constituting the offense of ut-

_l'ing a forged instrument, birs a
g‘“ﬁucution or uttering o forged in-
aciDent, because the same trans-

Ction though not the same offunse
Momine.  HirshAcld v, State, 11
X, App., 207.
in&ll ncquittal for an assault with
for 1t to murder hare a prosecution
l]ﬁl the offensc of aggravated riot,
mcaus(_., In the language of the
on“"t_- “the State cannot put a party
e trial a second time for the same

Minaj net, If he has been nequitted,
o chan.ﬂng the name of the of-

O8e,* Holt v. State, 38 Ga., 187.
hatg ctonviction for an nsxault and
Mul"l'.\/' bars o prosecution for an as-
b, L with intent to commit murdex‘-i

AuBe it wus one transaction an

ule 1]
prosecutor eould cut only
(Poe” Wilcox v. State, 6 Lev
enn.), 571.

I

A conviction for stealing Hous-
fon’s cattle bars a prosceution for
stenling Floyd?®s cattle, if they were
tnken- at one time and the transac-
tion was a single one. \Wright v.
Statu, 17 Tex. App., 152.

A tonviction for riot bars a prose-
cution for disturbing a religious
mecting. State v. Townsends, 2
Harrington, 543.

An acquittal of seduction bars a
| prosecution fer fornication and bas-
tardy. Dinkey v. Commonwealth,
17 Penn. State, 128.

A conviction for brerch of the
peace bars a prosecution for assault
and lattery growing out of the
same transaction. Commonwenlth
v. Hawkins, 11 Bush., 603. .

A conviction for assault and bat-
tory bars o prosecution for riot, Le-
cause Involved in the same transac-
{tion. Wininger v. State, 12 Iud.,
’540.

A convietion for running n horse

| aud cohabit together.

along o public road bars a prosecil-
|tion for betting on the horsce race,
because n part of the same transac-
tion.
| BUB.

A conviction for larceny burs
prusecution for robbery when a part
‘of the same trausaction. State v.

Lewis, 2 Hawks., 98.

The recovery ofone penalty would
be n bar to ﬂlllPl'OBt!CllﬁOllB for acts
of keeping o faro table committed
previous to the issuing of the war-
rant. Dixon v. Corporation of
Washington, 4 Cranch C. C., 114,

A conviction for assault with in-
tent to commit rape bars a prosecu-
tion for rape. tate v, Bhepard, 7
Conn., 54

A cooviction for robbery bars a
prosecution for larceny when the
pm{‘ertv alleged to have been taken

is the sanme. People v. McGowan,
17 Wend., 388.

A convictlon for arson in burning
a mill l;ars a prosecution for burn-
ipg books of account which were in
the mill at the time it was burned.
State v. Colgate, 31 Kansas, 511,

»A gingle wrongful act can fur-
nish the subject matter or founda-
tion to only one prosecntion,’ and
“‘one prosecution will bar anotier
whenever the prouf shows the second
cnse to be the same transaction with

'the fimst.”” Roverts v. State, 14
| Ga., 8.

“jt is a fundamental rule of Jaw
| thnt out of the same facts n series of
charges shail not be preferred.’?
Chilef Justice Cockburn in Regina
v. Elrington, 9 Cox C. C., 8¢,

The foregoing cascs are cited to
illustrate the princi})le upon which
this case rests, but in scine respects
the case is gui gencris, nnd it must be
determined by a construction of the
Acts of Congress under which these |
prosecutions were justituted. In
construing this legisiation, in cases
that have been before this court,

Fiddler v, State, 7 Humph.,[

your ‘honors have taken into con-:
slderation the pecullar conditions
existing in Utah which led to the
| ¢ennctment of these laws and hive
'snid, in substance, that the eohabi-
tation prohibited by this law was in
the “‘marital relation, actunl or os-
tensible.”?
pose Qf Congress in passing these
two stututes I8 obvious. The act of

This being so, the pur- | fact,

1882, syzainst unlawful cohubitation,

657

prohibited the ¢living or dwelling
together ag husband and wife,*’
whether attended with rexual inter-
course or not, while the act of 1887,
against adultery, if it has any appli-
catlon at all to the intercourse
of men with their plural wives,
prohibited acts of sexual in-
tercourse  between the parties,
whether attended with living
or dwelling together or mot. The
first act was construed by this court
a8 intended to break up the polyga-
mous hous:hold; the other, if it ap-
plies to these people at all, must be
construed as intended to prevent
sexual intercourse between the par-
ties after they have ceased to live
There iz no
evidence of any intention on the
part of Congress to punisli, as separ-
nte offenses, nacts of sexual iuter-
course gcceurring during the cuntinu-
ance of the unlawful cohabitation.
The act creating the offense of adul-
tery was passed after this court had
held that sexual intercourse was not
a necessary element of coliabitation,
and the legislative purposcevidently
wasg, after breaking up the polyvga-
nmous houselwlds by the oue aet, to
prevent a continuance of sexual re-
lations betweep the parties by the
other. This is the only construction
that will give full force and effect to
bothjstatutes, and at the same time,
avold the inhuman policy of creat-
ing and punishing a multitude of
separate offenses prowing out of the
same wransaction or vut of one con-
tinuous oifense. This construction
leaves unimpaired the constitutional
securities for the personal rights of
the indlvidual,

But it is contended by the gov-
ernment, because this court held
that sexunl intercourse was not an
indispensaliie clement of unlawful
cohabitation, that such intercourse
is not n part of the offense of cohabi-
tation, and that n ¢onviction for tho
Intter would not bav n prosecution
for the former.

Asg thiz court has held that the
offense of unlawful cohabltation ap-
plies alone %o coses where the
plural marriage relatlon exists
elther ““actually or ostensibly,’? nmi
where the parties live together as
husband and wife, sexual inter-
course must be presumed from a
continuous living together In such
a relation. Insuch n case, there is
an obvious purpose or intent to com-
mit the act, and, while it may not
actually occur, if it does eceur it
becomes an inherent part of the
cohabitation—one of the group of
facte entering into that trapsaction.
This case differs very materially
from the illustration suggested by
opposing counsel, of a drunken man
commilting murler, and when
prosecuted plending in bar a former
convietion for drunkenness, claim-
Ing that the murder was a necessary
incident to the drunkenness. The
diflerence Letween the cases i8 ob-
vious. There is no presumjtion,
elther of law or fact, that a drunken
man will commit murder, but it
will not be denied that there is a
strong presumption, hoth of law and
that & man while cohabiting
with two women a8 his wives, wiil
have sexunl intercourse with them.

This court said in Cannon’s case,



