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dacyinacy of husband and wife ilehe
might live in the same house under
supposablesupgup circumstances and not
even be acquainted withwita others who
also lived merewere acquaintance and
residence under the same roof arcare at
most but livinliving in the same family
third he eatsZ at their respective

tables one third of the time or there-
abouts

theadisThereis nothing immoralimmoraloror scandal-
ous in that there is no complaint
that behe did not behave well at the
table it is certain that it is not a sexual
interview husbands and wives eat
together so do others eating to-
gether does not even prove roodgood fel-
lowshiplowship it is a neutral facttact in respect
to cohabitation

Eliminaeliminatingeliminationtin from his intercourse
witwithlithethe women named the intimacy
of husband and wife confiningconnning him-
self to the course of conduct
in tilethe defendants offer of proof huhe
bad a right to occupy the southeastsouth eastcast

room on the second floor and take thetile
whole of his meals alternately with
these women and their familfamiliesbs if he
chosechoie to do so could not another
mannan do those acts without belmbeing
chargeable with unlawfulul cohabitation
could not another man do these acts
and not even be suspected of any inti-
macy sexual or otherwise with the
women the instances are too numer-
ous in all decent society to leave any
question for discussion
the defendant had a right to be there

ilehe hadbad duties to perform the evi-
dence shows that anese were the de-
fendantsfendfeudants families they were de-
pendent on him for home and
supportipp rt ilehe married amanda cannon
crier to 1862 she had borne him nine
children and theytimy lived with her in a
partparlrt of this house ilehe married clara
C canncannon1 over ten years ago she
had borniborne him three cn ildren only one
of whom was livingliving during the time
mentmentionedlondfond in the indictment she had
an older daughter by husband
and two orphan children not her own
and these ffourour children constituted her
family residing in this house

these wives had been married ac-
cording to the prevalent practice
among the mormonscormonsMormons these fami-
lies and the defendant were moralor
mons

these children were legitimated by
the edmunds law and legitimated ofor
course as the children of their parents
the deferdefendantdant was under a moral if
not a legal obligation to supporteortlort the
children and the tnothersmothers he hadalad a
right to hold any intercointercomintercourseu with them
short of cohabitation with the mothers

there is no dead line to be crossed
in social approach to plural wives if
the defendant did not cohabit with
them he Is not guilty of any offense

I1 have said he had a right tato be there
he had a right to carry the necessaries
of life to thise whom he was bound or
or permitted to support he had a
right to be with his children and to co-
operate with the mothers in their home
nurture and training ilehe had a right
to confer with the mothers as ire

as he pleased ilehe had a right
to maintain pleasant social relations
with these mothers they mayremay rejoicejolcejoice
together over whatever is good in
their offspring and they may pray and
weep together over such as go astray
these itsacts are no ingredients of co-
habitation

concoucongresshressgress is presumedprepresumedfumed to have known
the peculiar situation in this territory
and the court also must take judicial
notice of the same situation that poly

amy has flourished here fforor fortyforty yearsgy the sufferance of tilethe government
the ffruits of this social and domestic
system offer a solemn subject not only
for the statesman but the magis-
trate

the children many thousands in
number have had their reproach taken
away they are made legitimate but
their mothers have no status inthein the lawbaw
except that they are mothers of legiti-
mate children they have accepted
their conjugal state according to their
faith and that emust content them
before the law as it does in their
church

this law puts no restraint on the
performance of friendly offices to them
by the fathers of their children nor on
the free discharge of parental duties
its puts no embarembargo0 on the cultivation
of pleasant and familiarfamiliar relations be-
tween children and both parents it
shows no intention to separate the
parents in their ministrations to their
children nor in enjoyment of the so-
ciety of these childrchildrenfw during the years
of their growth

for obvious reasons there is a su-
premereme necessity that the parents be atlibertyliberty to co act in their support and
training

with the zeal to enforce this law
there must be some practical and hu-
mane consideration of the ffuture wel-
fare of those affected by it the act is
remedial as well as petipenalal if there is
stern determination in one aspect
there is tender commiseration in an-
other if one handband carries a scourge
in the other there is a healing balm

tinisthis law is not intended to extin-
guish parental and filial affection nor
can it be overlooked that there is a
bond between thetho parents which no
law can wholly sever while it must
cease to be a marital bond it is a tie
which will survive cohabitation irwill
be an important factor in the perform-
ance of ensuing obligations public and
private

the duties thatthai parties to plural
marriages1 owe to their children and to
each other and the existence of com-
mon interests and hopes in their off-
spring will justify and furnish a war-
rant for such familiar intercourse as
is properly incident to the per-
formanceformance orof such duties and social in-
tercoursetercourse gerlegeriegenerallyrallyraily

beyond the sphere of their useful ac-
tivitiestivities there is another to them as well
as to other enjoyment atteralter their
work is done and in the intervals of
their common work they may pause in
each others concompanypany tilethe govern-
ment will not dictate what they shall
say to each other nor assume to reregu-
late

u
their emotions

it restrains them from beating each
other and it willivill not suffer them to
cohabit

to make the presence of the defend-
ant in the habitation of his legitimate
children and their mother and hishig
joining them in their meals at regular
times without other intimacy not evi-
dence only as tending to suhwashair asexualsexual
cohabitation but ththe offense itself to
be declared by the courtZo artasas a matter
of law is to errinerr in the exposition of
the statute icit is a conclusion which
makes mere the basis of
an irrebuttableblebie presumption of guilt

the court would thus abridge the
right of innocent intercourse and
hamper the performance of duties
which it ought to be inferred that the
government is willing that all parents
even in such an anam olous position
should fulfilfulfill

see 13131717 and 18 requests transppap 233 and 24
the court refused in the lariiarilanguageguage of

the request or otherwise 6to say to
the jury that

this law does not command polyga-
mous fathers to abandon their chilchiichildrendien
nor to allali communicationcommunicatetonlon with
their mothers such fathers are at
liberty and under the strongest moral
obligation to support botaboth he may
hold any friendly and famfamilarliarilar relations
other sexual naturally I1incidentriclicident to
the proper discharge of such duties

the continuance of the polygamous
status with these wives was evidently
considered by the jury under the charge
as showing that the defendant is one of
the wicked according to this act and
therefore that hisbis I1laudablea conduct luin
fulfilling kishishis duties tto0 his families had
a banefulbanetu I1 flavor on the hard principle
that even the ploughingsloughinghing ofot the
wicked laIs an abomination

fourth holdanholding out these women as
wives

it is not very clear what idea was in-
tended to be conveyed to the jury by the
few words spoken on this subject
this feature of the charge was not
elaborated the single remark made
was vague on the testimony the jury
could make much or little of itii etwasit was
still more vague to the defenceinln view
of refusals to coarie the holding
out was required totb be found how-
ever ffromrom the evidence in addition to
the other two facts which were men-
tioned as necessary to conviction this
required holding out was a

fact needed to interpret and give
criminal significance to the others
the instruction was that it could oc-
cur by language or byby conduct

there was no conduct after the pas-
sage of this law but that of living in
the same house and eatingeathulI1 at the same
table

did the court intend to leave it to
the jury to say whether these facts
amounted to a holding out I1 can not
belive it cohabitation in the ffullfuliuliall
sexual sense Is not of itself a holding
out of theromanthe woman cohabited with asag a
wife this is manifest from the au-
thoritiesties which have been read so of
course there could not be such a hold-
ing out in the more equivocal facts of
livinliving in the same house inla nonsexualnon sexual
relations and eating at the same table
it may be said that these women were
the defendants wives thatThatisis truetrae
but they became such a longiong time be-
fore this edmunds act was passed
that marriage fixed a status of the
parties which continued until after tiietoe
passage of that act did the court
below intend that the jury should infer
that the continuacontinuancericeilce of that relation
because the defendant had taken no
effectual step to divorce himself was a
continuing holding outoat of these women
as his wives if this was the inten-
tion or effect of the instruction it was
clearly erroneous for it would make
the act ex post facto as to this case no
act done before the passage of the act
can be made by that act the basis of a
criminal charge

nor can subsequent legislation make
a prior act condconduceuce to a conviction for
it would then alter the situation of the
defendant to his disadvantage

kring vs missouri U S
2289228 9

VU S vs hall 2 wash
it is probable thatthat the court intend-

edeld the jury to understand that ifit a
polygamist lives in the same house
with two of hisills wives and takes turn
in eating at their tables as stated in
the instructions that shall be deemed
cohabitation without regard to
whether their relations were sexual
or not not that such facts should go
to ththee lonjuryury as evidence of a sexual co-
habitationhabitat ion but ththe resumptionpresumption that
it is so is so violent that the court will
declare the conclusion as a matter of
law that makes the previous mar-
riage for which there was no punish-
mentmentinin the casecasa of thithis defendant
conduce to his conviction for allan otof
bense subsequently created and which
waswai not an offense at all when the mar-
riage was contracted

the court did not express this view
budbut it was left to the jury to infer it
had the court intended to advance that
doctrine to the muryor that they should
act upon it why were they not told
to inquire whether upon the evidence
the defendant at some tyrue had mar-
ried these women as plural wives why
were they not informedintormed that if so in
the absence of proof that the reerarattonrationtion
had ben dissolved the law would pre-
sume its continuance and if the de-
fendant lived in the same house and
ate at the same table he was guilty

I1 have treated the charge to the jury
as equivalent to tilisthis as directing
them to convict the defendant if thesathose
women were his plural wives and ane
first two facts stated in the instruc-
tions were found

if the prior inarriagemarriage were treated
only as auin evidentiary fact and tending
to make it more probable that the de-
fendant standing in such existing rela-
tions would maintain sexual refatrelationsionslons
and did maintain such relations as
would amount to cohabitationthe case
might be different the offense then
waldwould consist of acts since the pas

of the law and they would be
olentoopen to trial not oilon appearances but
actual facts but when the prior mar-
riagea e under the name of hholding0 1 d I1 0oututrthe women as wives or otherwise isls
made an ingredient of the offense so
that joined to two other innocent acts
the crime is complete the Edinedmundsunas
act is made to operate manifestly as an
ex postfactofactorlaw

there were no acts as I1 have before
said tendinglending to show avoiding out of
these women as wives since the statute
was pass add
there was no holding out by language

the proof discloses none there is
evidence by clara C cannon and geo
al cannon that at some time the de-
fendant said amindaamanda was his wife
but no witness testified that the de-
fendant ever spoke of clalaclain C cannon
as buchtuchbuch she testified that she had
been hisills wife that he married her ten
years ago

there has been no holding out as to
her since this law passed none during
the period of time mentioned inili ththe
indictment

if the defendant had openly and re-
peatedlypeatedly announced that these women
were his plural wives he would only
have stated what the supreme court
of tilethe united states have decided is
his actual status from the mere fact of
his marrymarryinginclua them and not having
taken any effectual step to dissolve
the relation the continuance of that
status is declared by that court to be
no offense

there was no proof whatever of any
holding out either by language or by
conduct and the court was requested
so to charge the jury

see 1910 and 20 requests tr p 2523
the court was assed to instruct the

jury to acquit if they should find that
the defendant had not held out clara
C cannon as a wife since the enact-
ment of the edmunds bill even this
was refused

20 request
this indicates that the court intend-

ed that this lningredient of the offense
might e committed before the offendsoffense
was created or else that the defendant
was not to be acquitted though the jluryjuryury

the facts on the finding of
which the instructions made convic-
tion to depend there was no such
word as fall on the slate of the pros-
ecutionec
the supreme court of the united

states has ruled on the effect of con-
tinuing the polygamous status

murphy vs ramsey 14 U S 14
the court say llelieilehe can only cease to

be such when hohe has finally and ffullyally
dissolved in some effective manner
which we are not called ontoon to point
out the very relation of husband to
several wives which constitute the ffor-
bidden

or
status he has previously as-

sumed cohabitation is only one of
many incidents of the carridmarriagee rela-
tion the statute
makes an express disdiadistinction between
bigamistsbigamists on the one
hand and those who cohabit with
more than one woman on the othelother
whereas if cohabitation with severalseveral
wives was essential to the description
of those who are bigamistsbigabigan mistsfists or
mists these words in the statute would
be superfluous and unnecessary 11

Contincontinuingulm to live in that
state afterwards is not an offense but
cohabitation with more than one
woman is but as one may be liv-
ingin- inin- ia a bigamous or polypolygamousgamOns
silesliestate without cohabitation with more
than one woman he is in that sense a
bigamist or a polygamistand yet guilty
of no criminal offense

these extracts show that cohabita-
tion with more than one woman and
the existence of the relation of hus-
band to several wives is very clearly
distinguished iliin the law the status
once assumed continues and its con

1 tlnuance is no offeLse A holding out
of such wives which is a mere ac-
knowledgmentknow of the relation and
identifyingy 9 the parties is as innoinnocentlentzent
as the facofactc t itself if continuing in a
polygamous state is no offense it can
be none for the parties to menttonmention that
status anaand who are concerned in it
such an admission or announcement
does not add to or change that status
or convert it into cohabitation

hence we say the court commitcommuteded a
double error charged the jury sosa as to
mislead them to find a holding out
when there was no evidence of it and
in making it a fact ahenwhen
the supreme court of thette united Ststakesstates
have declared that it is notnol

in US vs brenBreu 20 how
courtcoart say it is clearly errorerron in a
court to charge a jury upon a supposupposedseel
or conjectural state otof of which
no evidence has been offered the in-
structionst presupposes that there is
some evidence before tilethe jury which
they may think sufficient tu establish
the facts hypothetically assumed in the
opinion of tue court and if there Is no
evidence chich they have a rightt to
consider then the charge does not aid
them in coining to correct conclusionsconclusion
but its tedtendencydency is to embarrass ndand
mislead them it inmayay induce themtheta to
indulge in conjectures instead of
weighing the
thesisthis is quoted and affirmed in insco

vs baring 20 wall 16122 in that case

the court add with reference to an in-
structionst depending on facts ofdf which
no evidence had been given it will
as a general rule be regarded as error
in the court for the reason that its
tendency may be and otenotten is to mis-
lead tiiethe jury 1by withdrawwithdrawingitig their at-
tentiontellteli tion I1iromrom athep legit points of
inquiry involved in the issue cit-
ing goodman vs simons 20 how
I1fifthfifth the court below refused the

request 10 charge the luryjury that
the law presumes innocence and

therthereforeeloreetore that all persons who were
cohabiting when the edmunds law
took effect contrary to the pro-
visions of that act then ceased to do
BO 11 15 request trans p 23

the correctnesscorrectsess of this proposition
cannot be controverted the refusal
is error the general statement of the
presumption of innocence contained
in the lastlaba paragraph of the
instructions does not cutecure the error
the defendant was entitled to the
benefit of the presumption in the par-
ticular predicament stated the re-
fusalf of this specific instruction hadbad
the effect to deprive him of that benentbenefit
other pparts 0of the instruction had the
onnoffeffectact substantiallya bially to reverse the pro-
position and the general concession
that the law prepresumesbumes innocence was a
legal platitude 11 sounding brass or a
tinkling cymbal coaveconveyinging no idea
whatever this must bee apparent
from what has been said on the
point of holding out these women
as wives I1insteadas tead of presuming
a cessation of what the law
forbade the continuance of ttheh poly-
gamous

oly
status was held in eeffectffecpt to

raise a presumption that the defendant
continues to recognize and treat the
women practically as wives this also
appears by the refusal of the re-
quest though the marriage took
place years before the passagepassage of this
act it was held to have the effect of a
holding out of the women as wives af-
terwardsterwards so as to be one of the three
facts on which a conviction was direct-
ed no other holhoiholdingdlin11 out after the
law passed was necessary

this could only be true in the ab-
sence of the presumption stated in the

request
TheThetlastllast half otof the request is

based on the same em-
bodied in the request the re-
fusalfu al of it shows the intention to de-
prive the defdefendantenfant of all benefit ffromromnom

the legal presumptionpres of innocencethe court thus refused to say thatall his social familiarity with themothers of uchsuch families establishedprior to the passage of said act not
shown to include all the particulars of
cohabitation as the court has definedit should be considered by the jury
with the legal presumption of inno-
cence and tilethe failure to establish such
cohabitation ehiefientitlesentitiestItles thetife defendant to
acquittal

in the charge given the court di-
rected the jury to convict on finding
certain facts the jury were not how-
ever directed to acquit if those facts
were not found in effect the court
refused so to charge the refrefusal of
the foregoing request hahag that signifi-
cance so has the refusal of the twen-
tieth1 request

I1 the general effect of the instructions
given and the refusals was that the
jaw generally presumes innocence un-
til guilt is proved but one who was a
polygamist at the passage of this law
will not be presumed to discontinue
cohabitation then and thereby made
unlawfulal

irth request trans p 24
illshis conduct afterwards will be

looked upon with suspicion if
he gets near enough to his polygamous
wives for practical cohabitation that
is enoughI1 the lawlavy will presume it to
appear to cohabit is not simply evi-
dencedencelence for the jury to weigh it is in law
cohabitation whether it is true in fact
or not
Is this reversal of presumption cor-

rect can it babe Jujustifiedstilled on the sus-
picion that if appearances are submit-
ted to a jury they may be explained
away and acquitacquittalal follow

district attorney dickson made his
argument this afternoon taking as a
base that the habit and repute of
marriage was sufficient and no proof
of actual living togetherge wasvas neces-
sary
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royal bakingbaiBalningsing powder is undoubtedly the
purest and most reliable prof mott
government chemist

the fact that royal baking powder is in all respects
the best baking powder offered to the public has been

I1

established beyond question
prof H A mott when employed by the U S govern-

ment to analyze thlethe various baking powders of the market
to determine which was the best and most economical after
an eitendedextended investigation reported in favor of the royal
and it was adopted for government use

prof mott has continued his examinations of baking
I1

powders sold at the
I1

present day and now affirms it as his
deliberate judgment arrived at after most thoroughaliall re-
search and a careful examination of the principal brands or01

the market that the royal I1Iss undoubtedly the purest andanand
inmostost reliable baking powder offered to the public

OFFICE DR H A MOTT consulting CHEMIST 1
61 BPBROADWAY NEW YORK feb J

the royal baking powder is absolutely pure
for I1 have so found it in many tests made both for them and
the U S government

I1 will go still further and state that because of the fa-
cilitiescilities that company have for obtaining0 cerfee

1
perfectlyaly pure cream

of tartar and for other reasons dependent upon the proper
proportion of the same and the method of its preparation
THE1 HF ROYAL BAKING POWDER IS undoubtedly
THE PUREST AND MOST RELIABLE BAKING POWDER
OFFERED TO THE PUBLICPUBLIO

I1 HENRY
v A MOTT PHD etc
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