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decision of chief J fusticeustice whitewhile de-
liveredridoridi in the third district
court saltsal lake city nounov

1 in district
sarah if pratt appetentappetant I11 court third

vsV8 1 judicial dibdla
brigham YOUyouner13 apappelleecliceallce I1 brict octobar

J term 1873

the appellant and appellee both
claim under the act of congress of
march ad 1667 entitled an act for
the relief of the inhabitants of cities
and towns upon the public lands
and the act of the territory of utah
of february 18091869 prescribing
rules and regulations for the execu-
tion of the trust arising under saidsald
act of conCoDcongressgiessgresa

the relief which was designed to
be granted by said actnet of congress
was to enable the inhabitants of
cities and towns settled upon the
public lands ofor the united states
to secure a title to such laudslands from
the government by paying to the
government the minimum price
forlor such lands As a means of do-
ing this most conveniently it wasas
provided that when a city or town
was incorporated the corporate au-
thoritiesties thereof and when not
incorporated the judaejudge of the coun-
ty court of the county in which
such city or town s may be situat-
ed shobhoshoulduld
office and at the minimum price
the land so settled and occupied
in trust for the several useus e and ben-
efit of the occupant thereof accord-
ing to their respective interests
thesetin sos o provisions created the corpor-
ate authorities of an incorporated
city or town and the judge of the
cou ntyuty court in case the cityeity or town
was not incorporated when the land
was entered under the provisions of
the act of congress trustees depos
stories of the leleailegallealal titletitie fonfor the in-
habitants of the eitycity or town who
had settled and occupied the land
for the several use and benefit of
the occupants thereof according to
themthew respective interest the exe-
cution of which trust as to the dis-
posal of lots in such town and the
proceeds orof the sales thereof was to
be conducted under such rules and
regulations as might be prescribed
by the legislative authority of the
state or territoryry in which the same

i was situated whatever may bavehave
been the purpose of congress with
referencereference to cities and towns as
communities it is evident that the
leading object was to secure indi-
vidual rights to the inhabitants of
cities and towns who were occu-
pants of ththe elandslands embraced within
the limits of the entry contemplat-
ed by said acts these individual
rights flow from and are based up-
on the grant in the act of
it confers the right defines its char-
acter limits itsita scope and pointspolut soutout
thetho manner of its consummation

the power conferred upon the
territorial legislature is to execute
the trust it has no power to in-
terfere with the individual rights
which vested or became vested un-
der the act of congress

if this proposition be true then
we are to lookfook to the act of congress
alone to determine who are entitled
under it the primal fact which
gives thetho right to the inhabitants
of the eleycley or town as a communi-
ty is that they have settled and oc-
cupied the public lands as a city or
town and the primal fact that gives
to any individual a right to any lot
or subdivision of such public lands
is that hebe or she was the occupant
of such lot or subdivision occu-
pancy is the central and leading
idea of the grant and upon thiskhz
in a positive or qualified senseense
must depend any right which can
bobe asserted under it it is in trust
arthe several use and benefit of
the occupants thereof according to
their respective interests the ex-
ecution of this trust as to the dis-
posal of the lots in such town
and the proceeds of the sales there-
of is to be conducted under rules
and regulations prescribed by the
legislative nuthauthauthority of the state or
territory what these rules and
regulations shall be is left to legis-
lative discretion limitedint d only by
the condition thathat attthey ellistmust be in
furtherance of the execution of the
trust and must not violate its letter
0or its spirit As to rights which
may accrue to individuals under
the grant theiho legislature can only
make rules and regulations to elim-
inate andund define jandjund establish
them As the rights which ac-
cruecatiti to the community it haghaa theright to dispose of the proceeds ofor
thesalisthe sales in determining what are
the rights of individuals under the
act of congress the rules andnal regu

latious adoptedadolted by the legislature
couldc tild be looked to at costas only a
legislative exposition or construc-
tion ortheor the actor cong tessand could
not be regarded as authoritative or
binding upon the court as a legisla-
tive enactment there being no
controversy as to compliance with
the rules and regulations enacted
by the territorial legislature in
bringing the claims of the parties
before the judge of probate in the
court below and none as to the reg-
ularity of the appeal to this court
the court will not look to the act of
the legislature of feb 1869 in the
determination of the question at is-
sue in this case but will address
itself to the construction of the act of
congress as the source from which
whatever rights may be assertedassertbd
by eithercither of the parties must flow
and as the standard by which their
respective claims must be tested
and determined

it has for a long time been the
settled policy of the government ofor
the united states to encourage the
actual settlement of the public
landsrudlandlandssaudsandand it has also regarded with
disfavor the entry of public lands
for purposes ofor speculation the
settlement required by law includes
actual occupation of the landjand
and the subjection ofor the soilboll byb
labor to the beneficial use ofor wethe
person proposing to enter or buy the
land atom the government the
price at which the land could be
boughboughtt was fixed by jawlaw asail were
also thothe precedent conditions to a
purchase the first autact of the setfeet
tiertien was the becuoccupancypancy of the land
the last was the payment ot the
purchase money by the entry of
the land at the proper land
the issuance of the patent followed
as a sequence to the regular entry
of the land the title to the land
and the right to the title remained
in the government until the entry
ofor the land at the proper land of-
ficef ce the settler had possession
and the right to possession andhod on
compliance with the prerequisites
of the lawaw he had thetthel exclusive
right to buy of the governgovernmentmeni at
the price fixed by jaw the entrance
money or the minimum price for
the landjand he was called a pre-
emptor one who buysbuya before or
one who bashas by law a first and ex-
clusive right to buy the land of the
government the right of the pre-
emptor depends upon the occupa-
tion of the land and its continued
possession to the time of applica-
tion to enter it at the proper land
office an abandonment or sur-
render of possession is a forfeiture
of all right to enter the land the
rightlight of the settlersettled upon public
hindslands is then a possession with a
right to possession coupled with a
rightight the precedent conditions be-
ing conicompliedpliedpiled with to enter the
arldlandarid at the minimum government
price the title to the land remains
in the government and no right to
the title inuresingres to the preemptorpre emptor
until he has entered the land
even after he has occupied the
land made his improvements and
filed his declaration ofan intention
to enter the land the government
can by special grant convey the
land to another the preemptorpre emptor
has no estate legal or equitable in
the landlaud which can be recognized
or enforced in law except such as
grows out of the possession of the
land

the policy of the federal govern-
ment with regard to public lands
settled and occupied as sitesbites of cities
or towns was in the beginning the
reverse of thatthat governing as to
public lands open to preemptionpre emption
such lands were withdrawn from
entry and the government held
them with a view to public sales totd
the highest bidder alithisIs latter
policy was abandoned in 1844 and
jincebince then the policy of the gov-
ernment has been to allow the en-
try of such lands at the minimum
price for the use and benefit
of the occupants ofbf thethi jaudland with-
in such city ar town sites according
to their respective interests iiiin
other words the policy which had
guided the government with regard
to the settlement and entry of agriaulC

L

cultural lands was adopted byy it
mu as to the inhab-

itants of cities and towns the occu-
pancy of lands in both caesenes being
the substantial basis upon which
the individual right depends thenature and quality of the interest
which each class hasbaa in the lands iaIs
the simesame the governgovernmentment holds
the title the anterinter t of the occu-
pants is only a bostc sionslon and the
right to the possesspossessionioki with the
right to the one as a pre ampter
and the other as a member of a
community to enter or have enter-
ed the land in other words to buy
it of the government at the mini

mum price this limited InterintiutinterestserstSesitsi
in the land is the creature of the
acts of congressCon giess it is novel and
anomalous and only subject to the
ordinary rules of law gogoverningverning real
estate if at all in a narrow and
subordinate sense the fee simple
which is usually the largest possi-
ble estate which a man can have
in and which draws to it all of the
incidents of such an estate such as
possession and the right of posses-
sionslop and is thetho predicate of the re-
lations of the landlord and tenant
ddoesoes not enter into or constitute
any part of this statutory interest
in laud which is created by tho acts
of congress on the contrary the
fuefee is recognized as being in an-
other and thisthia estate or Inteinterest in
tthe0 land exists in its narrow and
meagre entirety without and inde-
pendent of it

to apply to it the rules and anal-
ogies which ordinarily govern and
guldeguide in determining interest and
relations in regard to real estate
would be in contravention of the
very nature of the lightright itself the
title to real estate is now in abey
aalpevanilee this statutory interest va-cile van-
ishes upon the mere abandonment
of the possession of the land I1 he
title of real estate can only be trans-
ferred from one person to another
byy writing in proper form and duly
testedattestednt this interest can pass
from one to knotner by the surren-
der of nosRospossessionsession of the land the
conclusion deducededuced from analogies
and above announced is further
strengthened and confirmed by the
language of the acts of congress in
conferring this right upon the in-
habitants of cities and towns the
entry under authority of the acts
of congress is in trust for the sev-
eral use and benefit of the occu-
pants thereof occording to their
respective interests this phrase

points out the class who are
thethi beneficiariesbeneficiares in trust mccu
pantsand also fixes the time of oc-
cupancycupancy the date of the entry of
the land by the corporate authori-
ties or the judge of the county
court which determines the indi-
vidual que trusts

those in pospoapossessionsession of the land
when the entry is made by the pro-
bate judge are the personspersona for
whom the land Iss held in trust
and to whom he is to make the
deeds s this is the construc-
tion and meaning ofdf the act of con-
gress cofeld vs mcclelland
wallacewailace 3 34 the act of congress
of tinymay 18141844 referred to in the
citation just tandemade useuses the same
phraseology in reference to this sub-
ject matter as thetiie act of congress of
march ad 1867 under which the
parties in this case claim

that this is the reasonable and
just construction of the act of con-
gress and that the presumption is
in favor of the actual occupantt at
the time of entry of a lot or parcel
of ground within the limits oftf a
city or townsitetown site settled and occu-
pied as such upon public lands and
entered under authority of the act
of congress march above re-
ferred to Is in the opinion of the
court sustained by reason and au-
thoritythority botlot out of this springs an-
other question of generalgeneral interest
and necessary to the
of this case and that is whether
the occupancy at the time of entry
is conclusive in favor of the right
of the individual occupying to the
title to tiietile laud or whether it is on-
ly presumptive and if so whether
the circumstances in this case repel
the presumption in favoron the actu
al occupant at the time ofor the entry
of the land by the trustee and
show the right to the land in con-
troversytroversy to be in another the actnot
of congress of alarcamarch 2 con-
fers upon the state or teriterltenitorial
legislature the execution of the
trust daspasas to the disposal of the lots
in such town etc under such
rules and regulations as may be
jreprescribedcrlbribedcrIbed meteetcete this must be done
according to thetho respective inter-
ests of the occupants does this
language 91respective Inteinterestsrests ap-
ply to theibe topographical alreaarea and
measurement of thetho lots occupied
or is it to be considered in a larger
sense aaas embracing I1 thetho nature of
thetho occupancy and thetho quality of
interest in thefhe lahd which the oc-
cupant claims as well thetha legis-
lature has gonsponsconstruedtrued this language
in the larger and more comprehen-
sive sensebeuse by section 3 of the act
of the legislature of utah entitled
an act prescribing rulesadles andnod regu-

lations for the execution of the
trustrusty arising under the act of con-
gress of march 2 1867 11 it is en-
acted that each and every person
or association or company of per-
sons or corporation claiming to be
the rightful owner of possession
occupant or occupantsoccupantsj or to bobe en

titled to the occupancy or
sion of such lands or to anyally lot
block share or parcel thereofshailshall
within six months lynfene 6 sign
a statement in writing01 ac

these are the persons and these
the interests which the legislature
regarded as entitled to claim andland
assert titles to lots or parcels of land
in any city or town in the territory
auder this act of congress it is
man amt that itife was the design of
the legislature to extend thetile bene-
fits of the act of congress to two
classes of persons actual occupants
and the rightful claimants or own-
ers of possession without the oc-
cupancy or possession

this legislation in tho olidopinionnion of
the court waswag in harmony with the
act of Congress and within the au-
thority conferred by the act of con-
gress upon the territorial legislature
and the construction given by thethie
the legislature to thelastthelact ofor congress
IM this particular is adopted by the
court

the findings lofof the law by thetho
court in the case under considera-
tion are as followsfellows

first that under the several acts
of congress upon the subject and
especially the act of the ofbf may
1841 entitled aganiganan act for the relief
of citizens of towns upon the etabpub-
lic lands of the united states uiut
der certain the
act of march 2 1867 entitled an
act for the relief of dhetheahe inhabitants
of cities and towns upon thetho public
lands that the right which the
individual inhabitant of the city or
town took was a possession of the
land and a right to possession and
the use with tilthee right as a member
of the mmcommunity to have land en-
tered bybk the trustee indicated in
oaidpaid acts of congress at the mini-
mumA price inin the proper land office
of the united states and the right
under such rules and regulationsregulations as
might be prescribed by the proper
legislative authority to have
title made to himself borsuchfor such lotjot
or subdivision as he occupied or
had the rightful claim of possession
to at the time of the entry of the
land by the trustee ac

second that thistins right was a
statutory right createcreateddarlddaridand existing
by authority of the acts ofofcongress
declaring defining and limiting it

third that the basis of the right
and an indispensable constituent
of it is the actual occupancy of abotho
land at the time of the entry by
the trustee or the possession act-
ual or constructive or the right to
the possession at that time

fourth that occupancy at the
time of the entry of the land by the
trustee presumptively gives the
right to the occupant of the land
but that this presumptionpie may be
impeached and overthrown bjby
proof

fifth that possession being of
the substance of the right that the
right maybemay be lost by an abandon-
ment or burrelldereilder or the possession
and that it may be transferred to
another by a transfer of the posses-
sion

whether at all and ifafrovo or how
far improvements on lots may enter
into the question of rights of occu-
pantsts tinderunder the acts of congressCongiessgress
referred to is not necessary to the
determination of this case and
therefore has not been discussed or
decided in this opinion an apall
cation of the conclusions of law to
the facts as found by the court will
readily determine the rights of the
parties in this case

the appellant sarah AT pratt
was in the possessionslonsion of the lot in
controversy occupyingoccupy ing it as a home
at the time of the entry of the land
on which the city of salt lake is
situate by the trustee under the
act of congress this gave to her
a printa jaciefacie right to a title from
the trustee Is this right repelled
by the proof and the right estab-
lished in the appellee brigham
young sarah al pratt and her
husband orson pratt occupied the
lot for soma yearsyeara previous totok 18611801
and she put improvements upon
it they then left it and after-
wards some several years before
1868 the appellee camecamo into posses-
sion jnin the latter part of 1867 or
early in 1868 mrs pratt came
back to the city of salt lalakeke
and according to the testimony
of both the appellant and ap-
pellee the appellee gave her the
possession of the lot there was
no qualification of thisthibthi surrender of
possession at the time no reserva-
tion of rent or any agreement of
any kind blowing or tending to
show that there was any reserva-
tion ofor the possession or the right
of possession by the appellee no
rent was ever paid by or claimed
of the appellant and she has hadbad
the continuous possession from the

of march 18381839 occupyingoccupy ng it
as a homebome for lierfierherselfselfseif aagidariddidfid her fami-
ly there was an effort made to
prove that orson pratt paid rent
for the premises to the appellee
but in this even if appellant would
have been bound by it there 14ii14 a
failure there is no proof that or-
son

or-
ton pratt ever paid rent for the pre-
mises or ever knew that any was
paid or that aanyny authorized agent
of his everdaoverpaideverpaidI1 d any rentfordrentreut for him

upon this state of case it is the
opinion of the court that there iaii
no sufficient proof in this case to
repel the presumptive right of sarah
al pratt to a title to the lot in con-
troversytroversy a the occupant thereof at
the date of the entry of the land
by the trustee under the act ofcon-
gress

it is therefore ordered adjudged
and decreed that wethe decree of the
court below otof thetile of novem-
ber 1873 declaring that sarah al
pratt is not the legal and rightful
owner and occupant of the proper-
ty therein in controversy but that
the said brigham young senior is
the rightful owner and occupant
thereofand entitled to a deed in feofeu
simplesimpie11 1 p e thereto and further decree-
ingin 9 that brigham young pay the
sum of six and fifty hundredths
dollars costs and that sarah alpratt pay the sum of fortsforty four
and eighty dollars
costs be and the same is reversed
set aside and held for naught

it is further ordered adjudged
and decreed that harahsarah 31 pratt
was in possession and rightful
claimant of the south half of lot
number five 5 block seventy six
7670 plat A in salt lake cityCRY

being one huhundredildred andabd sixty nivefive
1165 feet square en closed by a
board fence and including thehe
dwelldwellinghig house of the said sarahsarali
ATM pratt at the time of the entry
of the lands embraced within salt
lake city by the mayor of said
city under the provisions of the act
ofcongles of march 2ndand 1857 en-
titled an act for the relief of the
inhabitants of cities and towns up-
on the public andslands and that the
said sarahizarah al pratt is entitled to a
deed in fee simple thereto from the
mayor of salthalt lake city

it is further ordered that this
judgment of the court be certified
to the mayor of saitSaltsawlikelakeLako city and
that the appellee Bilgbrighamlidin yeungyoung
senior pay the costs of this court
and of the court below
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washington 7 the senate
was called to order at twelve aft-
er prayerprayerbyby the chaplainchapiainlalu and thathal
reading journalofcalof yesterdays
proceedings etonatou sent to the
clerks desk and had read the cre-
dentialsdentiaisals of james E english I1 ap-
pointedpoinvoin ted U 8 senator from cou
neddneeti cut inin place otof 0 S ferry
deceased and the oath of office was
administered to the new senator

adams clerk of the house of rep-
resentativespresenta tives appeared at the bar
of the senate wathawith a message an-
nouncingnouncing the organization of the
house and the appointment of a
committee to join a committee enon
the part of the senate to wait upon
the president of the U S the
senate then ook a recess till oneoue

upon reassembling Ananthonythony
from the joint committee to wait
upon the president and inform
him of the organization of the two
houses of congressCangressongress reportedportedre-
the

that
president said hebe would com-

municatemuni cate with congress imme-
diately inla writing at ilg mrwr
luekeyluckeyucl 0 private secretaryecret ary to theprespresidentdent appeared at the barbay of
the senate with ththe6 message undand
it was read by gorham secretary
of the senate the reading was
concluded at and waifwairwas listened
tb with marked attention by the
senatorsseni tors and a large audience in the
galleriesgaiiKall erieserles sir edward thornton
british miniministersterl wasaris in the diplo-
matic gailegalleryrj and appeared deeply
interested the portions of the
message in regard to the school
question taxation of church pro-
perty cuba ourout financial aldra
and thothethetho condition of the navy es-
peciallyally attracted the
tion on motion of conkling the
message was ordered to lay upon
the table and be printed hebe aisoalso
offered the usual resolution to print
extra copies referred to the com-
mittee on printing

the prespretpresidentident pro tem laid before
the senate the reports of the varivarl


