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PRATT V3., YOUNG.

Decision of Chief Justice While, de-
livered in the Third Dustrict
Court, Sult Lake City, Nov. 26th,
1875,

1. Pratt, Rant \IE Dlrsfr'ifﬁird
S h M. Pratt, a n ou

ia et Smon e P Jwe - Ky i
Brigham Young, apyellee, | trict, Octob'r

J term, 1870.

The appellant and appellee both
claim, under the act of Congress of
March 24, 1867, entitled ‘“*An act for
the relief of the inhabitants of cities
and towns upon the public lands,”
and the actof the territory of Utah,
of February 17th, 1869, preseribing
rules and regulations for the execu-
tion of the trust arising under said
act of Congress.

The relief which was designed to
be granted by said aet of Congress
was to enable the inhabitants of
cities and towns settled upon the
public lands of the United States
to secure a title to such lands from
the government by paying to the
government the minimum price
for such lands. As a means of do-
ing this most conveniently it was
provided that when a ¢ity or town
was incorporated the corporate au-
thorities thereof, and when not
incorporated the judge of the coun-
ty court of the county in which
such city or town ‘‘may be situat-
ed,” should enterat the properland
office and at the minimum price,
the land so setiled and occupied,
in trust fer theseveral use and ben-
efit of the occupant thereof,accord-
ing to their respective interests.
Th: e provisions created the corpor-
ate suthorities of an ineorporated
city or town, and the judge of the
county court in case the city or town
was not incorporated when the land
was entered under the provisions of
the act of Congress, trustees, depos-
itories of the legal title for the in-
habitants of the city or town who
had settled and occupied the land
for the several use and benefit of
the occupants thereof according to
thew respective interest. The exe-
cution of which trust, as te the dis-
posal of lots in such town and the
proceeds or the sales thereof, was to
be conduected under sueh rules and
regulations as might be prescribed
by the legislative authority of the
state or territory in which the same
was situated. hatever may have
been the purpose of ceongress with
reference to cities and towns, as
communities, it is evident that the
leading object was to secure indi-
vidual rights to the inhabitants ef
cities and towons who were oceu-
pants of the lands embraced within
the limits of theentry contemplat-
ed by said acts. These individual
rights flow from and are based up-
on the grant in the act of €engress,
It confers the right, definesits char-
acter, limits its scope and pointsout
the manner of its consummation.

The power conferred upon the |

territorial legislature is to execute
the trust. It has no power to in-
terfere with the individual rights
which vested or became vested un-
der the act of Congress.

If this preposition be true, then
we are to look to the act of Congress
alone to determine whoare entitled
under it. The primal fact which
gives the right to the inhabitants
of the city or town as a communi-
ty is that they
cupied the public lands as a city or
town, and the primal fact that gives
to any individual a right to any
or subdivision ef such public lands,
is that he or she was the occupant
of such lot or subdivision. Occu-
pancy is the ecentral and leading
idea of the grant, and upon this,
in a positive or qualified sense,
must depend any right which ean
be asserted under it. It is in trust
ferthe several use and benefit of
the occupants thereof according to
their respective interests. The ex-
ecution of this trust, as to the dis-
posal of the lots in such town
and the proceeds of the sales there-
of, is to condueted under rules
and regulations prescribed by the
legisiative authority of the state or
territory. What these rules and
regulations shall be is left to legis-
Intive discretion, limited only by
the condition that they must be in
furtherance of the execution of the
trust and must not violate its letter
or ils spirit. As to rights which
may accrue to individuals under
the grant the legislature can only
make rules and regulations to elim-
inate and define, and establish
them. As#tothe rights which ac-
crue to the community, it has the
right to dispose of the proceeds or
thesales. Indetermining what are
the rights of individuals under the

have settled and oe- |

lot |
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| and the right to

Iations adopted by the legislature
could be Jooked to at mostas only a
legislative exposition or construe-
tion orthe act of congress,and could
not be regarded as authoritative or
inding upon the court as a legisla-
tive enactment. There being no
controversy as to compliance with
the rules and regulations enacted
by the territorial legislature in
bringing the claims of the parties
before the judge of probate in the
court below, and none as to the reg-
ularity of the appeal to this court,
the court will not look to the act of
the legislature of Feb. 1869, in the
determination of the question at is-
sue in this case, but will address
itzelf to the construction of the act of
(Congress as the source from which
whatever rights may be asserted,
by either of the parties, must flow, |
and as the standard by which their
respective claims must be tested |

and determined.

It has for a long time been thal
settled pelicy of the government of |
the United States to encourage the
actual =ettlement of the public
lands,and it has also regarded with
disfavor the entry of public lands
for purposes of speculation. The
settlement required by law includes
actual occupation of the land,

and the subjection of the soil by
labor, to the beneficial use of the
person proposing toenter or buy the
land fiom the government. The
price at which the land could be
bought was fixed by law, as were
also the precedent conditions to a
purchase. The first act of the set

mum price.
in the land is the creature of the
acts of Congress; it is novel and
anomalous, and only sabject to the
ordinary rules of Jaw governing real
estate (if at all) in a parrow and
subordinate sense. The fee simple,
which is usually the largest possi-
ble estate which a man can have
in and which draws to it all of the
incidents of such an estate such as

ion and the right of posses-
sion, and is the predicate of the re-
lations of the landlord and tenant,
does not enter into or constitute
any part of this statutory interest
in land which is created by the acts
of Cougresa. On the contiary the
fee is recognized as being in an-
other, and this estate er interest in
the land exists in its narrow and
meagre entirety, without and inde-
pendent of it.

To apply to it the rules and anal-
ogies which ordinarily govern and
guide in determining interest and
relations in regard to real estate,
would be in contraveution of the
very nature of the right itself. The
title to real estate is now in abey-
a This statutory interest vao-
ishes upon the mere abandonment
of the possession of the land. I he
title of real estate can only be trans-
ferred from one person to another
by writing in proper form and duly
uttested. This interest can pass
from one to another by the surren-
der of possession of the land. The |
conclusion educed from analogies
and above announced is further
strengthened and confirmed by the

tler was the occupancy of the land;
the last was the

The issuance of the patent followed
as & sequence to the regular entry
of the land. "l'he title to the land

payment ot the| conferring this right upon the in-
purchase money, (by the entry of| habitants of cities and towns. The
the land at the proper land offce.) | entry under authority

and the right to the title remained

in the government until the entry | ology points out the class who are

of the land at the pro
fice. 'The settler ha

r land of-
possession

possession, to the time of ap

render of
of all right to enter the land. The

lands is then a

possession with a
right to

possession, coupled with a

right (the precedent eonditions be~ | just construction of the act of Con-

ing complied with) to enter the

land at the minimum government | in favor of the actual occupant at
price. The title to the land remains | the time of entry of a lot or
in the government and no right to | of ground within the limits of a |
pre-emptor | city or town site, settled and oecu-

the title inures to the
until he has entered the land.

Even after he has occupied the|entered under authority of the aect |
land, made his improvements and | of Congress March 2, 1867
fon _of the|

filed his declaration of an intention
toenter the land, the government
can by special grant cemvey the
land to another. The pre-emptor
has no estate, legal or equitable, in
the land_which can be recognized
or enforced in law except such as|

grows out of the pessession of the
land.

The policy of the federal govern- | title to the laud, or whether it ison-
ment with regard to public lands|ly presumptive, and if so, whether
settled and occupied as sites of cities | the circumstances in this case repel
in the beginning, the | the presumption in favoroftheactu |
at governlng as to|al occupantat the timeof the entry
publie lands open to pre-emption.|of the land by
Such lands were withdrawn from |show the right to the land in con-
entry, and the government held |troversy to be in another. The act
them with a view to public sales to | of congress of March 2, 1867, cop-
This latter | fers upon the state or territorial
policy was abandoned in 1844, and | legislature the execution of the
gov-| trust “‘as to the dis
ernment has been to allow the en-| in such town,” ete., “under such
try of such Jands at the minimum | rules and
price for the use and benefit| prescribed,” ete. Thismust be done
of the occupants of the Jand with- | according to the respective inter-
in such ¢city or town sites aecording [ ests of the occupants. Does this
In | language

or towns was
reverse of ti::

the highest bidder.
vince then the policy of the

to their respective ipterests.
other words the policy which had
guided the government with regard
to the settlement and entry of agri-
cultural lands, was adopted by it
mutatis mutundis, as te the inhab-
itants of cities and towns, the occu-

] possession, and on | ca
compliance with the prerequisites| the land by the corporate authori-
of the law he had the exclusive|ties or the judge of the county
right to buy of the government at | court which determines the indi-
the pricefixed by law—theentrance | vidual cestice
| money or the minimum price for
the Jand. He was called a pre-| when the entry is made by the pro-
emptor, one who buys belore, or|bate judge, are the
one who has by law a first and ex-| whom the land is held, in trust,
clusive right to buy the land of the|and to whom he is to make the|
government. The rightof the pre-|{deeds. * * This is the construc-
emptor depends upon the occupa- | tion and meaning of the act of Con-
tion of the land and its continued | gress—Co
) plica-| Wallace,334. The act ofCongress
tion to enter it at the proper land | of May 23d, 1844, referred to in the
office. An abandonwent or sur |citation just made, uses the same
on, is a forfeiture | phraseology in reference to this sub-

| the occupancy and the quality

pancy of lands in both cases bein
the substantial basis upon whicg

the individual right depends. The |in the larger and more comprehen-

uality of the interest | sive sense: by section 8 of the act
which each class has in the lands is | of the legislature of Utah, entitled
the sime. The government holds | ‘“An act preseribing rules and
the title—the inter::( of the occu-|lations for the execution of

nature and

pants is only a
right to the possession, with the

right, to the one as a pre-empter |acted ‘‘that each and ev rSOR
and the other as a member gf a | or association, or cnmp::y o ’

community to enter or have enter-
ed the land—in other words, to bu

- act of Congress the rules and regu- ‘it of the government at the mini-

posss ~=iou, and the | trust arising under the act of Con-

langu of the acts of Congress in

l

of the acts
of Congress is ““in trust for the sev-
eral use and benefit of the occu-
pants, thereof occording to their
respective interests.” This phrase-

the beneficiares in trust—*‘oceu-

pants,and also fixes the time of oc-
pancy, the date of the entry of

trusts.

Those in session of the land

rsons for

peld vs. MecClelland, 16th

ect matter astheact of Congress of

rties in this case claim.

This limited inter«st

|
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right of the settler upon public| March 2d, 1867, under which the |trustee, presumptively

That this is the reasonable and

gress and that the presumption is

reel

pied as suech upon public lands and

above re-
ferred to, is, in the opin _
court, sustained by reason and au-
thority; but out of this ni)
other gquestion of general interest
and necessary to the abjudication
of this case, and that is whether
the occupaney at the time of entry
is conclusive in favor of the right
of the individual oceupying, to the

the trustee, and

posal of the lots

lations as may be

“respective interests’ ap-
ply to the topographical area and
measurement of the ‘lots occupied
or is it to be eonsidered in a larger
sense as embracing 'the nature of
of
interest in the land which the oc-
cupant claims as well. The legis-
lature has construed this language

“the

gress of March 2, 1867,” it isen-

of
SOmMs, or corporation ulaimﬂlg to be

possess
per- | of possession, by the appe

the rightful owner of possession
occupant or occupants, or to be en-

| the con
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titled to the ocCupancy O pPoO-Scs-
sion of such lands, or to any lot,
bloek, share or parcel thereof,shall,
within six months,” &e., &¢., =ign
a statement in writing, &e.

These are the persons and these
the interests which the legislature
regarded as entitled to claim ‘and
assert titles to lots or parcelsof land
in any city or town in the territory
uuder this act of Congress, It is
manifest that it was the design of
the legislature to extend the bene-
fits of the act of Congress to two
classes of persons, actual occupants
and the rightful claimants or own-
ers of possession—without the oc-
¢upancy or possession.

This legislation in the opinion of
the court was in harmony with the
act of Congress,and within the au-
thority conferred by the act of Con-
gress upon the territorial legislature,
and the construction given by the
the legislature to thelact of Congress
1m Lhis particular is adopted by the
court.

The findings lof the law by the
court in the case under considera-
tion are as fellows: -

First—That undertheseveral acts
of Congress upon the subject and
especially theact of the 23dof May
1844, entitled **An act for the relief
of citizens of towns upon the pub-
lie lands of the United States un-
der certain circumstanees,” and the
act of March 2, 1867, entitled ‘*An
act for the relief of ihe in habitants
of cities and towns upon the public
lands,” that the right whieh the
individual inhabitant of the city or
town took was a possession of the

land and a right to possession and
the use with the right as a member
of the ecmmunity to have land en-
tered by the trustee indicated in
said acts of Congress, at the mini-
mum price in the proper land office
of the United States, and the right
under such rules and regulations as
might be prescrited by the proper
legislative authority to have
title made to himself for such lot
or subdivision as he occupied, or
had the rightful claim of possession
to al the time of the entry of the
land by the trustee, &ec.

Second—That this right was a
statutory right created and existing
by authority of the acts of Congress,
declaring, defining and limiting it. |

Third—That the basis of the right,
and an indispensable econstituent
of it is the actual occupancy of the
land at the time of the entry by
the trustee, or the possession, act-
ual or constructive, or the right to
the possession at that time. .

Fourth—That occupancy at the
time of the entry of the Jand by the
givea the
right to the accupaunt of the land,
but that this presumption may be
impeached and coverthrown by
proof.

Fifth—That possession being of
the substance of the right, that the
right may be lost by an abandon-
ment or surrender of the possession,
and that it may be transferred to

another by a transfer of the pousses—

sion.
Whether at all, and if =0, or how
far improvements on lots may enter

rings an- | into the question of rights of oceu-

pants under the acts of Congress
referred to, is not necessary to the
determination of this case, and
therefore has not been diseussed or
decided in this opinion. An appli-
cation of the conclusions of Jlaw to
the facts as found by the court will
readily determine the rights of the
parties in this case.

The appeliant Sarah M. Pratt,
was in the ~sion of the lot in
controversy, occupying it asa home
at the time of the entry of the land

|on which the city of Salt Lake is

situate, by the trustee, under the
act of Congress, This gave to her
a prima facie right to a title from
the trustee. Is this right repelled
by the proof, and the right estab-
lished in the appellee, Brigham
Young? Sarah M. I'ratt and her
husband Orson Pratt occupied the
lot for some years previous to 1861,
and she put improvements upon
it. They then left it, and after-
wards, some several years before
1868, the appellee came into posses-
sion. In the latter part of 1867, or
early in 1868, Mrs. Pratt came
back to the city of Salt Lake
and, sccording to the testimony
of both the appellant and ap-
pellee, the appellee gave her the
possession of the Jot. There was
no qualification of this surrender of
possession atthe time, no reserva-
tion of rent, er any agreement of
any kind, showing or tending to
show that there was any reserva-
tion of the ion, or the right
llee. 0
rent was ever paid by, or claimed
of the appellant, and she has had

12th of March, 1888, occupying it
as a home for herself and her fami-
ly. There was an effort made to
prove that Orson Pratt paid rent
for the premises to the appeliee,
but in this(even if appellant would
have been bound by it) there is a
failure. There is no proof that Or-
son Pratt ever paid rent for the pre-
mises, or ever knew that apy was
paid, or that any authorized agent
of his ever paid any rent for him.

Upon this state of case it is the
opinien of the court that there is
no sufficient proof in this case to
repel the presumptive right of Sarah
M. Pratt to a title to the lot in con-
troversy as the oceupant thereof at
the date of the entry of the land
by the trustee under the act of Con-
gress,

It is therefere vrdered, adjudged
and decreed that the decree of the
court below of the 28th of Novem-
ber, 1873, declarinyf that Sarah M.
Pratt is not thelegal and rightful
owner and occupant of the proper-
ty therein in coutroversy, but that
the said Brigham Young, senior, is
the rightful owner and occupant
thereof and entitled to a deed in fee
simple thereto, and further decree-
ing that Brigham Young pay the
sum of six and fifty hundredths
dollars costs, and that Sarah M,
Pratt pay the sum of forty-four
and eighty-five'hundredtbs dollars
costs, be and the same is reversed,
set aside and held for naught.

It is further ordered, adjudged
and decreed that Sarah M. Pratt
was in possession apd rightful
clsimant of the south half of let
number five (5), bloek seventy-six
(76), plat A, in Salt Lake city,
being one hundred and sixty-five
(165) feet sguare, en Josed by a
board fenece, and including the
dwelliug house of the said Sarah
M. Pratt at the time of the entry
of the lands embraced within Salt
Lake city by the mayor of said
city, under the provisionsof the act
of Congress of March 2nd, 1857, en-
titled ““An act for Lhe relief of the
inhatitants of cities and towns up-
on the publie 'ands,” and that the
said Sarah M. Pratt is entitled to a
deed in fee simple thereto from the
mayor of Salt Lake city. £ °

It is further ordered that this
judgment of the court be certified
to the mayor of Salt Lake city, and
that the appellee, Brigham Yeung,
senior, pay the eosts of this ¢ourt
and of the eourt below.
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By Telégra ph.

CONCRESSIONAL.
SENATE.

WASHINGTON, 7.— The BSenale
was called to order at twedve. Af-
ter prayer by the chaplain and tha
reading, nf,lhe}_];numnl;uf yesterdays
proceedings, Katon sent to the
clerk’s desk and had read the cre-
dentials of Jumes E. English, ap-
pointed U, 8. Senator from Con-
nedticut, in place of O. 8. Ferry,
deceased, and the oath of office was
administered to the new Senator.

Adams, clerk of the House of Re-
presentatives, appeared at the bar
of the Senate with a m e an-
nouncing the organization of the
House and the appointment of a
commiitee to join a committee en
the part of the Senate to wait upon
the President of the U. 8.; the
Senate then iook a recess till oue
o’clock.

Upon reassembling Anthony,
from the joint commitfee to wait
upon the President and inform
him of the organization of the tweo
houses of Congress, reported that
the President said he would com-
municate with Cengress imme-
didtely in writing. At 1.15 Mr,
Luckey, private secretary to the
President, appeared at the bar of
the Senate with the message, and
it was read by Gorham, secretary
of the Senate. The reading was
concluded at 2.08  and was listened
to with marked attention by the
senators ard a large audience in the
galleriez. Sir Edward Thornton,
British minister, was in the diplo-
matic gallery, and appeared deeply
interested. The portions of the
message in regard to the school
question, taxation of church pro-
perty, Cuba, our financial aftuirs
and the condition of the navy es-
pecially attracted the closest atten-
tion. On motion of Conkling the
message was ordered to lay upon
the table and be printed, he also
offered the usual resolution to print
extra copies; referred to the com-
mittee on printing.

The president pro fem laid before

uous possession from the

the Senate the reports of the vari-



