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Some Military Laws
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Military law ol tire United States con

ilili of the Rule and Articles of War

sea other statutory provisions for tIre

uoietnmcnt of persons subject to mill

Wi control to which may be added

the unwritten or common law derived

front usage and custom of military

strike
Wlmlirop divides the written law Into

four classes IThe statutory code-

of Articles ol War 2Other statutory
enactments relating to the discipline ol

the army jThe Army Keculallons
< General and Special Orders The
General and Special Orders to which

reference IIs made are those Issued from

Ihe War department Headquarters of

the Army or Headquarters ol a mili-

tary division or department
The judicial Interpretations are that

I regulation ol an execulUe depart-

ment Is a rule made by the head ol such
department for Its action under a statute
conferring such power and has tire force
ol law The mere order of the Iresl
dent or Secretary of tire department is

tot a regulation The Army Regula-

tions when approved by the 1resldent
base tire force ol low provided always
that they are not Inconsistent with the
Ilaos ot tire United States Tlieir con-

struction of a statute when trot affecting

private rights IIs held tote binding on
the courts Tire act of March sot 1875-

Is authority for the present Army Kez-

ulitlons The Iresldent IIs there
authorized make and publish regula-

tions lor the government of tire army In

accordance with existing laws
Tire unwritten law Is recognized the

l4th Article of War and applies only
nere the written law IIs silent

Those laws written and unwritten
khich relate to tire good order and
discipline within the army are ol almost
daily iprllcallon and are so familiar to
sit tint they are not a matter of great
concern Hut some of the other statu-
tory provisions are more complex their
application more ilillicull and their
consequences far reaching especially
those pertaining to tire civil functions
and relationsf ol time military

That the KnglUhspeaklng people
trace tong been jealous of their coldiers

IIs evidenced by the precautions token
against Ihe army for centuries IIn time

early history of England troops were
raised tar a particular purpoie and dis-
banded when hostilities ceased Mill
tary law therefore coveted only a time
of war The crown declared certain
article of war lor Ihe time being This
method ol governing the army remained
In vogue until 169 when the lirst
mutiny act was pasted and tIme army
was brought under direct control of
Parliament The mutiny act was tire
military law lor about two hundred
iari and hire manner of Its existence

niantlesls clearly tire determination to
subordinate time military to the will ot
tire people It was brought forth on
each occasion lor one ear only In com-
pliance with the constitutional theory
that time maintenance eta standing army

11time ol peace except by permission
Parliament Is against law It had

therefore to be pasted at each session-
by each house ol Parliament clause by
clause ant tine by line Jn 1879 the
mutiny oct was superseded by lime

Army Discipline and Regulation Act
which Is a lined and permanent code
like our own but the consent of Iarha-
mcnt lor maintaining an army must be
obtained every year The consent gives
force hattie Oct for one year

This cautious way ol disbanding the
army every twelve months was brought
forward to our Constitution the pro-
vision which declares that no appro-
priation lor the support of Ihe army
shall be tar a longer period than two
years

On account of tire supposed danger
from the army Ihe question of its prop-
er strength In lime or peace has been a
source of anxiety to Congress and the
American people Iroin time beginning
In ISIS Mr CalhoulI mercury of war
In unable state paper repl > mg to time

question whit reduction may be made
m the military peace establishment
tire United States with safety mu time

public service voiced time sentiment
and time opinion of tire leading States
men ol lire time After stating titan a
reduction of Ihe expense could not be
made with safety by reducing the army
which then consisted ol umlaut 10000
men he continued In coming to this
conclusion I have nut overlooked the
maxim that a large army Is dangerous
to the liberty ot the country and tint
our ultimata reliance for detente ought-
to be on the militia Its mot zealous
advocates must however acknowledge
that n standing army In a limiterS extent
Is necessary and no good reason can be

assigned why anyshoulj comet but which
will tquilly prove that the present li
not too large To consider the present
army dangerous to our tritely piitatkes-
It Is conceived more of timidity than
wisdom

Thus was presented the spectacle ol
nillon which had by force of arms turn
llsell away from the pollllcil bondage of
tIme must powerful country on earth
nrd uhlch out three ears beforef hail

I
maintained ItsI sovereignly against time

same power gravely dlscuolng tire
question whether or nut Its liberty was
danger from 10000 of lu own liberty
loving soldiers

The framcrs of our Constitution
wisely provided fur retaining tire army
under control of the people and Indi-

cated the uses to which It could lie pull
Congress shill have power tu rl c

andI support armies to nuke tales for
tire government and regulation of time

land and naval lance to provide lor
calling forth tire militia tu execute Ihe
laws ol the Union suppress insurrec-
tions and repel invasions The Ircil
dent Mull be comnnndcrlnchiel of
the nrmy and navy ol the United Stairs
and ol ilia militia of Ihe several states
wires called Into active service ol hire
United States The United Slilcs small
guarantee to every stare In tills Union a
republican lorm of government and
shall protect each ol them against In-

vasion and on application ol the heckl
lalure or of time executive when time

legislature cannot be convened ajalnjt
domestic violence II

Congress having raised nn army and
having provided rules lor Ihe govern-
ment und regulation 01 the same it IIs
proper to consider some ol th IIHS
under which the army nay ba called
Into action

It Is the acknowledged duty ol Con-

gress to decide whether or trot a style
government Is republic In form and
us declilon Is final Congress ulwi da
cldes upon lire meats proper to fulfill
Its guaranty If Cun reis sees Tit to
employ time army lor tunis purpoie It Is
plainly within its conilllulloiul power

The provision made by Congress for
the employment of the militia to repel
Invasion Is found first In tire act of-

Iebruary aSth 1795 wherein Ills mada
lawful bar the President tu call forth
such number of the militia ol the slate
or states most convenient the place 01

danger or scene of action as tie may
judge necessary to repel such Invasion
this authority IIs given mutt to be ex-

creted In cOle or Invasion or Imminent
darger Invasion

Tne law met with factious opposition
during the war of 181315 TIme gover-
nor ol Massachusetts refused to order
out militia ro defend Ihe seacoistln
response to a call from the President
Connecticut and Rhode Island also
objected on the ground thit the state
executive could decide whether or nut
tIne necessity existed The question ol
the relative powers of tIne general and
and state governments over the militia
to repel invasion won thus easily brought
Into bold relief It was thoroughly de
band in congress and elicited an elabor-
ate report rum the military committee
of the senate and aUo a valuable
opinion from the mrrelnry of war Mr
James Monroe The supremacy of the

general government was maintained
Ihcsc view i have been rcgardtd us Iho
Iron exposition ol lime Constitution ever
sine Further tire Snrem con II ol
Ihe United Stales has silenced such
jllllctl heresy In time lollonin < wotds
Jhlcf Justice Storey In deliveiing tho
e into of the court raid UV arc all
ol the opinion that tine authority to de-

cide IwhetherI the exlgenry has arisen
belongs exclusively lathe lretldenland
Iris dtclsion Is conclusive upon all oilier
persons ° The law due not pro-
vide fur army appeal front the judgment
ol tine President

line law illI 179 Uo provides for
another circumstance under vinci tine
mlhtl1 miy be callul out noinerliit
different rot the lorego lu In that line
President nay trot originate Ihe call

And In 1ie caitof an Inuirrcition
any State against the government there-
of It shill bo I iwlul fur the President uf
the United bU s on application of the
legislature of sad mate or ol tile exe
cuilve nhen lIre legislature cannot be
convened I to call forth such number uf
lIre militiat ol any other slatet ur aliten-
ns may be applied tiC nilhiileenmix
sudiclenl to suppreFH tuch suirectfon

It will Ilvi ulwervcd thaI it ii miie
lawful for the Iresldent to Inky certali
action Ilie H not compelled tu call
lurlli tire nmthhui event upon tIre rtauest
ol the state It baa iiuturln lila dlv
ereiIon

Tile army at the lime of the adaption
of tie Constitution conslited l nlr cuss
of stale quotas under state affairs and
IIs called mllillt In the early ktmiimj hut
when standing nrmy was established
It became necessity to provide for Ito
use This was according unite by the
act of March jrd I Sun aul certain other
powers were conferred upon Ie Presi-
dent In nil cases of Indirection or
obstruction lu the laws Other ol the
United Siitu or ur am Itdividual slate
or territory whore It lihnlil lor the
President of the United States to call
lorlli the militia bar the purpose of
suppressing such invurreuiun or of
causing the laws to be duly executed It
hill be lawful I for him to employ lor the
saute purpose suchI Ult ol time land and
naval forces as shall be judged ncccs

tinder tints law the protection ol the
United Sutcs has In practice been
commonly invoked by tine governor of
stOles The protection sought Is
allorded by the President by ordering n
sufficient military torce lathe disturbed
locality with proper instruc tons fur rims

repression ol time existing violence NJ
military comnundcr or autliuilly in-

ferior to the President can assume ti
Initiate soul order IIVaxraph is5
Army Regulations which gives military
commanders million to act m certain
emergencies without walling fur orders
dues trot apply to domestic violence

I within and agaInst a slate lvcn the
President cannot Interfere without a re-

quest as provided fur in Article IV sec
4 ol nIne Constitution In tie absence
of the requisite orders military com-
mander may nut even march or array
Iris troops lur the purpose of exerting n
moral ttfcct-

Vhrn troops are ordered by Ihe
President lu protect a state unalnst-
ilonuitic violence as above Ini xled
tug question arises as to the manner ol

ccc =
Ihelr action and under whose orders
they Mull he placed It would seem
tin I time troops having been called by
time state to lbs aid they should be under
some sort of control by the tale author-
ities Tints Imunvever M nut true the
force does riot Oct underI tine orders ol
lire governor or other slate olhclal
either dill or military but under time

orders of the Preildcnt and Its own olli-

cer
Tills question cimo up In the huts of

1877 1 roops sent tu hVval Virginia mid
sonic other staten upon uqucut were
ordered to report to tune state executives
or dli tctloin They w elo Inilrnctud to

net under orders of tire governors The
Idea appeared tu prevail In the stan
concerned and at U uhln ton that tIme

liuops were to be turned over tu the
governors The discussion which lol
unveil tinS novel method prove lint tire
position IIs untenable and has hen
abandoned The opinions on Ihe subect
are unanimous Central i Otis in tine
UntilJfxnittjmital tild We con
trot divrover any authority for this pro-
ceeding

¬

Neither tine Constitution nor
CungreM ever expressly authorized tIne
Prenidttu tu turn over troops lu the gun
croon vi stand The United States In
participating dues xix as the suprrtor or
controlling force not as n suboidmal-
cdiiicrd

I
I Hancock thus expressedI him

Hill kktct It the armyj Is empluidI
fur stale protection tIre President mm
employ It ami must either himscll be
present In person tu cominind it or
llnco It in charge ol one ol his duly
commissioned uthccM whom the law
has given him lor such purposes and
who it obliged to direct It according to
general InstructionsI Winlhrop > avs-

Ihuugli cmplojcd In n quasicivil
capacity and hoC a locil and temporary
ol jcrllhey one still United States troops
representing Ihe sovereignly ol tIne
nitcdSlitesandcin duly act only under
commandI and direction of tire President
and their on ofliccrs Their action
hUll ever should general be In concur
will tine action nnd vicw of the stale
aulhoiitles While tInny should ul cournc
move and operate with promptitude and
elhctenc no more military power titan
Is reasonably requited should be retort-
ed 10 nor Ihe il or ery element be
treated like an enemy In war unless the
emergency Is such us to demand ex-

treme me isures Time commanding olh
cer Is hob u tu couiliiurnal fur Uiluie-
lu prulnrlysolimurt time stale officials

I roopiI once engaged in oncli duties
should be withdrawn by umber ol the
President or oilier competent military
commander It is no more obligatory
tu withdraw them on demand man it is
tu furnish them A lesion on thlssublect-
ma be learned Irom tire outrun taken
by General McCook In March 189
1 here was In Denver a case ol norms
tic violence and ah pripiratlons Had
been nude lor a desperate collision ol
arms between tire governor 01 tIme state
and the sheriff ol Ihe county and thin
police board The general says that he
perceived on lire ailcriioon ol March
IJlh tint a conflict wax imminent ill bits
city hall and trIal tire lost shot would
Uj time sinit line a bluody riot Fine
mint zoo federal buildings which were
a lew blocks away were lu danger At
S 10 Ip m tliit lay hr received a letter
broom the governor concluding with these

wormisI can enforce Ihe laws huh not
I without great bloodshed I call upon

noon governor ol Ihe slatetu assist me
In preserving order and preventing
bloodshed In pursuance ol this de-

mand the general ordered five com
I panics from 1ort Iugin to Denver and

nolliied the governor that iris sole mar
tiose ivan to Ipreserve the trace until

I
I that he was acting under paragraph 585
I Army RegulationsI Irori the puWished

correspondence am Inclined lo believe
that the governor expected tu comiund
tuna Itroops or at least that they shouldl
act with iris faction Hat finding that
he was greatly mistaken and learning
tIre ncntril attitude ol tIne troops be
promptly requested their withdrawal
GeneralI McCunk mimI not heed the re
qlcil but withdrew the troops tllo lay

r alter peace mart been restored
ahout bloodshed
The imminent danger to the public

property saved lire legality ul time move-
ment ol the troop under paragraph JS5
Hut thtlr presence nerved tIme douale
purpose of protecting government
properly legally and preventing
nloody riot Illegally and Incidentail
for wo have seen that It being n domes
Ur disturbance General McCook couldl
nut take the Initiative euro upon call of
the governor 1hc President nlono may
icipond tu the governors tail tu sup-
press domestic violence against a state

It may be remarked here as n notable
fart Hut thu law authorizing the Presi-
dent lo furnish troops Ohm the request
of n state In case ol domestic violence
does not cunlcr such power In case of a
tcrrilor I presume that If there should
be violence against territory It wouldI

be construed as ngalnit the United
Stales arid would bi proceeded with
under Ihe act ul July >y iS6i

Whenever by reason ol unlawful ob-

structions coniuiiiatioiisor atiemblages-
ot persons or rebellion against the au-

thority of the government uf time United
Stales it shall become impracticable In
the judgment nf the President ol the
nlted Mitcsto enlorce by tire ordinary
course judicial proceedings tIre laws
of the United Slates within only slate or
territory ol the United States it shall be
taw fill lot the President ol tire United
State tu call forth the militia ol any or
M ul the states of the Union and to
employ such parts ul the land and naval
lurccsuf Ihe United Slate as he may
deem ncceisit lu enforce the fallhlul
execution uf the laws ol tIne United
SttlciI or to suppress such rebellion in
lhteerllaIUOr territory thereof tine

laws ul time Lulled Stales tray be lord
lit opposed it or rite execution ihcrcol
forcibly obstructed

Whenever m iho Judgment of the
President It may be necrvury to use tile
military marco hereby directed tu be cm-

plojed and called both by him lire
Insidciit shall forthwith by proclam-
ation command such Iniurgents to duI

terse and retire peaceably tu their res-

pective abudo within a limited lime
Under this act Ihe President may of

Insuwn accord proceed with mi nary
power to enljrcc the law ot the United
slates without wailing fur a lenbuest-

UnUt9rSyS
t the military was considered

a put ul tine blunders andl could be
legally called upon by United Mules
marshals or their deputies toasilit In

tire execution of tIne process ol United
Slates courts This was construed lu-

be nulhorlzed In Ihe Judiciary act of
September 34th 1789 Time marshal
straIt Inane power lu command all
necessary assistance In tins execution ol
his duty And this authority to call
out the military was frequently resorted
lu Military commanders received de-

tailed Instructions as 10 their conduct
It was held that the secretary of war
mail authority under this act to order
troops to assist internal revenue collect
ors in Ihelr dories when hindered by
unliwful obstructions but since the
posse comltaliii act ul toyS no such
authority seems to exist and line order
lot troops would probably originate
with tIne President as In other cases

The civil rights bill entitled An
Oct to protect all persons In Ihe United
StalesI In tItan rlvll rights ami furnish
the means ul their vindication passed
April thiSOfiovcr lIre PreJldcnla veto
provides lor the calling out ol Ihe
military by subordinate civil oflicers
The circuit and superiorI territorial
courts are commanded to Increase the
number ol Ihelr commissioners and
these commissioners have authority la
appoint under their own hands suitable
persons Irons time tll time and these
suitible pcrsuns hava authority tu
summon and coil tu their old such
portion of time land and naval forces of
the United State as nay be neceiiary
tu fie performance of their duty In
conformity with time act This gives a
greater scope than any other law for
the live of troops In a civil capacity
The person itiihorized to call out tIme

troops are simply designated suitable
persons Ihey are appointed without
llimit and without question by com-
missioners who are also without limit

Section 9 ul the Oct also makes IIIlaw-

ful for Ihe Irestdent or ouch person as
he bean empower lor that purpoie to
employ the nrmy navy ami militia tu
prevent violationt of tIne act and enlorce
mine execution ol It Titus tine mllinry
ore authorized to take the Initiative
when and where the President nay
deilgnate without regard tu the civil
authorities

Elms Ku Rian bill followed five years
later April Kill 1871 It was directed
against certain lawless armed and dis-

guised parlies and their sympathizers
and Is Intended lo enforce tire provisions
oll lIre Iourteentli Amendment to tins
Constitution It provides fur a liberal
uic uf troops andI diller somewhat
fiom time other laws on the subject In
that II not only makes It luul for the
President to call out line military but It
Is Iris dUly to do so and to employ them
lo enlorce time act In General Orders
No 49 A C o 1871 tIre President
directs that the regular forces stationed
In Ihe vicinity of army locality where this
low Is violated be used by their comb

mandcr fur tIre purpose Thus again
the local military commander are
authorized antI commanded to act with-
out watting lor mIre civil authorities

lip Ibo act of June till 1878 It was
Intended lu materially restrict tine me 01

troops In civil affairs it shall not be
lawlul tu employ any part of tIre army-
of the UntIed Males usa poise comllauli
or otherwise hoc Ihe purpose ul execut-
ing tIre laws except In such case andl

I under sucli circumstances as kuclim
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