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dUdisagreementagreement in the returns ondnil
evidently the word disagreement 1 0

brebare mean an irregularity or discrep-
ancy which thebe right of a can-
didate then said membersmem ben of the
abunta court shall canvass the votes
as herein directed Ps it seems clear
that the word herein does notsimply
refer to this section but also to the one
preceding it the word votes being
used in the same sentence instead of
the word 10 also has an im-
portant bearingbe ariot lain the construction of
thishis section of the notact

doubtless it was the intention of the
legislature to conter upon the board
asaa thus constituted in each county the
authority to canvass in proper cases
the ballots cast in such county for any
territorial officer or for any officer
whose election tois affected by more
than one county while however the
law ththusus ccconfersafurs the popowerwor to cancanvasscaeg
the votes in proper oasescases upon such
13pard regardless of the rank of the
office it restricts the powers oiof
the clerk of the county court
lain making out and transmitting
certificates of election to county
jandand precinct officers the power tuto
make out and dmit certificatescortin eates otof
election to90 territorial officers and tuto
snob officers whose election depend slonelon
more naugnau one county isin conferred up-
on another officer asan will be seen in
subsequent sections in the statute it
is incumbent upon suonsuen clerk and
members of said court after buob can
vass has been made to declare the re-
sult thereof and under section 2010 id
the ballots must immediately after
such inspection be returned lain
to the ballot box which must
then again be and securely

healed and soao preserved lorjor tepten
days after the result of the election
has been declared then immediate-
ly after the expiration of the ten days
said clerk shall in the presence of atai
least one member of thisthe county court
and of such candidates asaa may be
present open each of the ballot
boles and destroy all the ballots con

therein when this tois done
the clerk of thebe county court and the
membersembersan thereof have no further duty
to perform as an eloelectionotton board and
theaho of such members cease
altogether so far as such election is

concerned but the clerkclem of said court
Is1 required under section 21 id asaa
non os possible after the re-

sult otat the election has been
so determined to make out a fun-
eral abstract thereof in triplicate
certify to its correctness and then torfor
ward a certified copy of the names oi01

the persons voted for and the number
of votes each hasbaa received torfor territ-
orial offices to the secretary of the
territory and to make other disposi-
tion otof the abstract as provided by lawjaw
the copy here provided for constitutesconstitute
the returns mentioned in section 22

id which toIs the only remaining pro-
vision of the territorial act necessary
to40 be considered in thehe decision of this
case and it rearsreads as followstol lowe ad
soon as all the returns are received by
the secretary of the TerriterritoryLory he
shall in the presence of0 the bovbov
arnor unseal and canvass the
same and make an abstract
thereof and the secretary shall
within ten days thereafter make out
and triou a certificate of election to
each member of the legislature and
territorial officersoffleers electedgloatedes the

ahr duties under this section are
he has but to unsealansom and

canvass the returns ioin the presence of
the governor and make onan abstract
thereof and make out and transmit the
certificates ofat election within tenen days
after the returns are received by him
he hasbaa nothing whatever to do with
irregularities or discrepancies or with
canvassing the voteevote and he can
only issue certificates to territorial
officers and members of the legislegie
lature he mustmirt see however thatthai
the returns are genuine and made out
asaa required oyby law

thus from an examination of the
act of 18781678 anaa it was before the act otof
congress took effect it will be seenbeen
that there laIs a provision made for
four distie ot classes of officersoera and
that each clauclass lais endowed with certain
special power and required to per
form certain specific duties these
classes are

first the registration officers
whose dutydaiy it isin to register the voters
rhofhe statute constituted the assessorsassessor of
the respective counties such officers
with power to appoint deputies

second
duty itid is to open the polls receive the
ballots close gheabe polls canvass the
ballots declare the result certify and
transmit the returns with thebe ballot
box to the clerk of the county court
they are appointed by the county
court

third the clerk and members of the
county court acting asaa a canvassing
board whose duty itIL is to canvass the
returns declare the results thereof
and toin proper casescase canvasa the bal-
lots

bal-
lotis and declare the result and then
such clerk thouthen issue certificates
of election to county and precinct offi-
cers and forward a certified copy oiof
the names of the personspersona voted forandfo ranil
the number of votes each hasbag received
for territorial offices to the secretary
of the territorydry and at the time speci-
fied in the statute destroy the bellowbailotf

fourth the governorvernor and secretary
of the territory andland it isin the duty of
the secretary ot the territory to can-
vass the returns for territorial officers
so transmitted to him by the clerk olof
the county court in the prespresenceenbe ot the
governorGovgoveeinori nor and issue certificates to all
territorial officers including members
of the legislature

having thus indicated my con-
clusionscaclu asa to the powers and duties of
election officers and as to what con-
stitutesutes the returns under the act of
18731874 onene of the most importanttant ques-
tions yet to be entertained in this case
isin how and in whatwhal respect its pro-
visions aabaie modified or changedeba u ed by thearobact of congress approved march 22
1882 known soas the edmundaEJjmmundaundo law P

section 9 of this act so far as ma-
terial here provides as18 followsfol lowe that
all theabe registrationn and election offices
of every description in the territory otof
utah are hereby declared vacant andadd
each and every duly relating to the
registration of voters the conduct of
electelectionsione the receiving or rejection of
votevoice and the canvassing and return-
ing of abe same and theabe issuing of
certificates or atner evidence of elec-
tion in said territory shall until
other provision be made by the legis-
lative assembly of said Terrterritoryizory as is
hereinafter by this section provided
be performed under the existing
laws of the united states and of said
territory by proper persons who

allshell be appointed to execute suchsnob ara
age aniand perform such duties by a boand
otof five persons to be appointed by twe
president etc under this section
all the electionelootIoD offices created by ib
territorial act of 1878 were declared
vacant and tat president of thithe united
states was authorized to appoint a
board of five personspersona this board isigknown as the utah commissionCOmmissIOD andthe defendantsdefend anta in this case constitute
saideaid board which inia given power to fill
all theme offices thus declared vacant by
thibe appointment of proper personspersona

thehe dutie powers and require-
ments of such proper personaparsons sil area
liaoine same as those which were mourn
boutbent upon the personspersona who filled saidnedd
offices under abe territorial act before
the enactment of the il

no part of the methodsmethod of procedure
proscribedprescribed by the act of 1878 lais repealed
or limited or modified by the sectionunder consideration except that theofficers required to carry out the pro
visions of the territorial act must beappointed asaa provided in thisibia section ofthe law of congress

thisbib exception the dorritterritorialor 1

act remains in full force and ofeffectot k
and toIs the rule of action to guide
the defendants it tois manifestly the
duty of the defendants to appoint
all the officers required for the conduct
of elections in the manner prescribedA
in thebe territorial aoac and they aacannot
toemthemselvesselves perform any powers orduties under saidaard actsact which have apt
been devolved upon them by espre
aneoprovision of theabe act of congress thedonee of a power to appoint isig apt
necessarily or by reason of being
donee clothed with power to performper lorlait Is insisted howehoweverveit by boulicoun-
sel for defendants that the
and duties to oene performed under
section 18 and 19 of the notact of 1878
in so far asan election for members of
theth legislative assembly are con-
cerned are I1 devolved upon the deddfondantsfondfendants by section 9 of the act ofcongressCongreis of which another material
clause affecting the question readisreada
followsfollonefol lowe the canvass and return otdr N

altall the votes at elections in said
tory for members of the legislative
assembly thereof shall also be returnedto said board wwhichblob ashallshall au14
suehsuch returns and issue
election to those personspersona who behag
eligible for such election shall apptappear
to have been lawfully elected whcertificates shall be the only evide wAft
of the right of such persons togo alleloalbl
bobsuch assembly

the able arguments
of counsel in support of their poat
I1 am unable to agree that this or alkyaay
clause of said petion confers ea
power uponopen saidald board such a odast ruction would not only reider
and ineffectual sections 21 and 22 of
the act of 1878 without any borlaw or da of
repeal or limitation in the proviprovialsieswhich is claimed to produce suchouch a re
suit but also would do violviolenceenbe to thespirit and intent of theabe territorial aa
and to the economical method
of procedure provided thereby iniaoasescases totof irregularities rudaud disdiar

in the returns whichwalca would
affect the rights of to auola
offices if congress bad intended amaha result if it bad intended to orator
upon the board great power itia toisbutbot reasonable to presume ababat 41
would not have left suchsnob intentintentionioa toop
meremeire implication nor la14 there afba

i i td


