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disagreement fn the returns—*’ :zn:u‘.l,4
revidently the word “‘disagreement?’
here means an irregularity or discrep-
snpy which affects tke right of a can-
‘didate—*'then sald members nf the
obanty court shall ocanvass the voles
as herein directed.” It seems clesr
that the word *‘herein® does notslmply
-refer to thie section, but aleo to theone
-preceding it. The word ¢*votes*’ heing
used in the eame sentence instead of
the word ®retorns’’ also has an im-
portaut bearing la the construotion of
this section of the aot,

Douhbtless it was the Inteation of the
Leglalatnre Lo conler upon the hoard,
a8 thus constituted in each county, the
authority to canvass, in proper cascs,
the baliots ¢ast in such county, for any
‘Territorial efficer or for apy officer
.whose election 18 nffecied by more
than one county. YWhile, however, the
law thue codfers the power L0 CanVasn
tbe voles in proper omees upon tuch
hoard, regardiess of the rank of tbe
office, it restricts the powers of
the wvlerk of the connly oourt
in makiug out and transmitting
certifioates of election 1o county
and precinot officers, The power tu
make out and trapemit certinoates o}
eleotion te territorial officers, and to
suob officers whose election dependsjon
more thaw ooe county, i8 conferred up-
on apother otticer, ns will be wseen 1n
suhsequent ssctions In the staiale. 1t
f# incumbent upon such olerk and
membera of said court, arter suob can-
vars has been made, to declare the re-
‘ault thereof, and under section £0, Id.,
the batlote must immedialely, after
such inspection, be returped 1m-
to the bajlot box, which must
then wgain be loctkd and :ecurely
sealed, and ‘s0o preserved for lemn
days aller Lbe result ol the election
has heen declared;'’ then, immedlate-
ly after the expiration of the ten uuays,
said clerk shali, in the presence of at
least one member of the county court,
and of such candidates as may be
present, “‘open easch of the baliot
poiee and destroy all the ballots gon-
tnlued thersin.?”” When tnis ls done
the olerk of the county court apd Lhe
membera tnereof, have no further duty
to periorma a8 mn eleckton beard, and
-¢he duties of euch members cease
‘ nitogether wso far as such election is
coucerned; but the clork of sald court
15 cequired under seotion 21, Id., “*uaw
snon »8 possible alter the re-
salt of the election bhas heen
80 determined,’’ to make out a gen-
eral sheirsot thereof, 1o triplicate,
«certlly to lis correctness, avd then for-
ward 8 oertifled copy of the names oi
the persons voted .for, snd the number
of votes each has reveived tor Terri-
torial offiges’’ Lo the scoretary of the
Territory; and to make other disposi-
tiop of the ahatraet as provided by law,
‘The copy here provided for censtitutes
the returns meplioned In Section 22,
1d., which is the vnly remaining pro-
vieion of the Territorial act necessary
to be consldered in the deoieion of thils
ocase; and 1t reads as lollows: ‘A3
soon ay all the relurns are received by
the seoretary ol Lhe Territory, he
shall, In the presence ot the (dov-
ernvr, unseal and canvass Lhe
psme, abd mukie 'R abatruct
thereof, and the seoretary shall,
within ten days thereafier, make out
and tranemijt s certifioate of election to
each member of Lhe legisjaimre and
sterritorial otticers elected.”” Theseore-

tary’s dutlee under thie section are
simple. He¢ hae bot to uneexl and
canvass the Teturns in the presence of
the Governor,, snd make an asbsiract
thereof, sod make out and tranemit the
certifioates of election witbin ten daya
afler the returns ars recelived by him,
He has nothing whatever to do with
irregularities or discrepancies or with
canvassiug the votes, and he can
vnty iecue certificates to Territorial
officers, and membersa of the legis-
lature. He must see, however, that
the relurns ar¢ geuuine, sand made out
as required by law.

Thus, trom an examinstion of the
wet of 1878 as it wee before the aot ot
Congress took effect, It will be seen
that there ia a provision made for
four digti: ot classes of officers, and
that each olaee isendowed with certaio
speoial powers, and required to per-
form cerinin specific duties, These
clprues are: )

TFirst, the registration officers,
whose dualy it ie to pegister the volere.
‘The stulute constituled the assepsors of
the respective countiies such officere,
with power to appoint deputies,

Becond, the Judges of vlection,whose
duty it is'to open the polls, receive Lhe
baliots, cloge the polls, canvass Lhe
valiols, deciare the reault, certity aud
transmit the returna with the hallot
box, to the clerk of the county court,
They are appointed by ihe coualy
-courl.

Third, the clerk and membera of the
counfy court, acling as & canvassing
hoard, whose duty il 18 to cahvass tne
returue, deciare Lhe results thereof,
and, in proper cases, 0Anvass the bal-
Jots and declare the result, and then
such elerk must then issue certificaies
of election to couniy and preocinet offi.
cers, and forward a certifiea copy ol
the names of the persons voted {or,and
the number of voles eaoh has Freceived
for Territopial officea to the secretary
of theé Territory, and, at the time speoi-
fied in the statute, desiroy the hailote.

Fourth, the (overnor and secretary
of the Territory; andj it is the duiy ot
the secretary of the Territory to can-
vues the relurns for Territorial officers,
so transmitied to him by the glerk or
the county ovurt, in the presence of the
Governor, and issue certificales to all
Territorial offigers, ingluding members
of the Legislature.

Having thus indicated my con-
clusions se to the powers and dulies of
election officers, and a8 to what con-
stitutes the returns under the aot of
1878, ene of tne most Important ques-
tiops yet lo he entertained in this case
is, how and iu whal respect 1ts pro-
vizione ane modified or changed by the
act of Congress approved March 22,
1882, koown aa the “Eimunds law,*?

Section 9 of "Lhis uol, 60 {61 a8 ma-
tsrial here, provides us follows: That
all the registratizn sod eiection offices
of every Jdesoription in the Territory of
Utab are hereby deolared vacant, and
esch and uvery duiy relating to the
registration of volers, the conduocl of
¢leatione, the receiving or rejection of
voles, and the canvaseing nod return-
ing of the 8ame, and the issulug of
certificates, or utner evidence of elec-
tion ln eald Territory, shall, until
other provision he made by the Legin-
lative Asserably of said Terriiory, as is
herelnafter by this seotlon provided,
be .performed under the existing
lawa ol the United Btates and of_ said
Territory, by proper persons who

—
shall be appointed to dxecute such ¢ftj.
ces and gesform such duties by a boarg
of five persons, to be appointed by the
President,” ete. Under ‘this sectiop
all the election offices, created by {pe
Territorial act of 1878, were declared
vacant,and toe President of the Uuiteq
Htintes was authorized to appoint 4
noard of five persons. This board {g
known es the Utab Commission, and
the defendanis in this case coustituge
eaid hoard, whioh is given power Lo f])
all the offices thus declared vaocant, by
the appolutoaent of *proper persops, »
The dutie-, powers and requjre-
ments of such ‘‘proper persons,'* gprg
the pame a8 Lthose which were 1noung.
hent upcn the persons who flled sajy
offices, under the Territorial act, bergre
the enactment of the “Edmundeslaw, »
No part of the methods of proceduaye
prescribed by 1the act of 1878 18 repesled
or limited, or modified by the sectigp
under consideration, exoept that the
officers, required to earry out the pre-
visions of the Territorial aot, muat pe
appuinted a8 provided in thie pectlon of
Lhe law of Congress, :
#Wilh tbis exoeption, the Territoriag

uut remains in full force and effeq

and 18 the rule of action to guids
the defeudants, It is paanifestly the
duty of the dJetendants to appojnt
ali the officers required for the condygt
of eleclions, in tbe manner presorjped
in the Territorlal act, snd they canpgt
tnemseives perforin any powers gp
duties, under snid act, which bave nqt
been devolved upon them by eXpress
provision of the actof Congress. The
donee of 8 power to d&ppoibl is ngt
necessarily, or hy reason o? being sugh

donee, clothed with power to perform,

Iv is iualsted, however, b¥ coup-
sel for defendmntz, thai the puwers
and duties to be performed unqger
section 18 and 13 of the act o! 1578
in eo far ws election for meémbers of
the Legislative Acsemhbly are gon-
cerned, are jdevolved upon the ge.
fendanla by sectlon 9 of the agy of
Congre:s, of which another materjal
clause ailecting the question reads gs
followe: “The canvass and return or
alt Lhe votes al elections in eatd Terpj-
tory for memhbers of the Legislat)ve
Acssemhbly thereof shall aleo be returned
to sald boary, whicn jebsil canvass 4|
such returpns and issue certificates pf
vleclivu to those persons who, beling
eligible for sugh eiection, ehali appear
to have been lawfully eiecied, wijgh
certiflcates shall be the only evidepew
of the right of sush persons to it |p
auoh assembly,??

Notwithstanding the able argumenis
of evuneel in support of their position,
L am unable to agree that Lhis 4 any
clause of sAid seollon oooférs syen
power upon eald board, Bueh a ggn-
siruetion would aot only rer.der usejess
and Ipeffectual eections 21 and 22 of
the aot of 1878, without sny woras of
repeal or hmitation in the provisjon
which 18 claimed to produce sugh u re-
sull, but aiso would do viocienge tu the
spIELL andj;n.em of tne Territorinl aot
ne

and ) to economionl miethod
of procedure provided thereby n
casea  Of  drregularities  apd  dis-

orepancles in the returne Whilon would
aftect the righte of persvus to sugn
offves. Lf Cungress had intended speh
a result, if it had intended tu confur
upon the hoard suoh gXreai power, it 1s
bul reasonuble to presume that it
would not have Jelt such intention to
mere implication, Nor is there any




