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osals . for keeping prisoners; that the | phrase, ‘‘the Governor nrﬁtheﬁ officer,” in

arden may hireoutthe.conviets; that the
proposals for ing pr.soners shall bere-
ceived by the Prison Directors, and  they
shall decide upon them.” In 80 far as the
right to eontract for the keeping of Terri-
torial prisoners exists anywhere, it exists
with the Warden and Prison Directors, 1
wer in Utah

b u"&hﬁ%bﬁ Deogi6 of Utahs; if, in
competent t the people. ; if,
t.hehnguigﬁ'pf_,f .'.ﬂAﬂgmﬂf E.Oﬂﬂ a1, there
are any ‘‘proper anthorities” who can
make

competent contract, to bind the Ter-
of I?t those pro '

ritory of ,
mgu‘ﬂm of the Penitentiary . and

Board of State Prison Directors. I do not |
o k|

assume, however, that the power e
with them; and when the counsel oa the
other side asks, **Where does this power ex-
ist? Does it rest with the Warden or Di-
recter: o i:i_l miivitlﬂ“:ﬁ;t does ndum
an ere; r oating aroun
M{:ﬂfmﬂd upon by the first officer, exe-
eutive or min ial, who may take the o
portunity of locating a claim upon it, ' It

a power withheld, it is not granted to any-
body. The Territorial Legislature never
sontemplated the present contingency,
Oongress ‘the act of Jan. I871 since
there has a session of the Utah Legis-

lature. < The Legislature of Utah did not | consequence has bee

vest in anybody the power to make a con-
tract with the Government of the United
Ntates to beard ‘Territorial convicts. If

then there be.no power in the Warden and |

Directors to make a -contract, -1 ask the
eounsel on the other side to tell me where
does the Governor get the power to make
such a eontract? I call upon the counsel
now fto eite me toone line of authority, one.
-word of a statute conferring upon the Gov-
ernor any such authority.
acts of the Congress of the United Et-nm;"é_t
is not o be found in the Territorial  stat-
utes;and I venture to say that no deecision
can be found in the Reports of any State in
this Union,—declaring that the Governor
shall take by intendment or by implication
any power whatever to contract in behalf
of the gopla whose Executive he ma

chanoe t0 be, and certainly the Governor
not a residuary legatee of all the powers
vmdo not happen to be otherwise be-
= .

The "Perritorial Legislature having omit-
ted to wer anybody to make a contract
with the United States Government in its
bobalf for the keeping
therefore to be Eomunmed tbat such power,
sinee it ought to exist somewhere, must
therefore exist in the Governor? That
would indeed be a dangerous extension of

P

the
mis, if your honor please, that the Marshal | ga] for the defense had sta
ﬂﬂkﬂ‘ﬂy never sought to ascertain who | tjons involved in the case were inportant.

were ‘“the proper Territorial authorities.”
He never went near the Warden or board
of State Prison Directors,—the persons who
i$ might be supposed were

the duty if an y was charged with it.
He went to
Hzxetllenoy inform the United States Mar-

shal that
Territory,and that he had no power outside
tho law? Did he tell Marshal Patrick that
he eould not bind the people of this Terri-
tory to pay one dime on any kind of a con-
tract he might make? It seems not. He
made a contract which has been introduced
in evidence. (Mr. F. read contract).

The Court. Being in the disjunctive,
could not these instructions, I mean the in-
struetions of the  Attorney Gewneral, be
construed in the light of Legislation?

My, Fi_lof,- I should say not,

Court. I only asked the guestion to get
the views of connsel on it,

My F, Ithink itis to be construed in
this way,=the Attorney General, presum-
ing that the Territory would desire to make
the arrangement, makes regulations under
whieh the United States would consent to
veceive prisoners; and then directs the
Marshal to confer with the proper author-
ities of the Territory. The Attorney Gene-
ral does not designate the Governor as the
proper anthority. He says, *“The Governor

or other proper authorities,” he does not 1.:“ né:rmifmm?nlfl% 1:,11 .':jﬂ
(Do Whothe proper authority is, that is | ghowed by what authority Warden Rock-
for the United hﬁfﬂmhﬂ to find out, | wood kept the. risoner in charge.)

Bu it Soomis nﬁo# recelving this instruc- | " \r. B. Said Mr. Fitch accompanied a re-
tion the proceeds to make a oon- | mark ofadmiration for the

traet with Governor Woods,
Now, I call again upon the counsel on
vhe other side, and I lﬁl pause for a reply
1 ask them to be kind enough to point out
to me an aot of Con
of the Territo
construetion of any court in Chri
whieh gives by intendment

dom

of & territory for the
If there be none,—an
therefore I presume none is to be cited—
then if your honor please, that paper sign
ed 3{1”! Exocellency, dO‘Fﬂmor Woods
by which he agrees 5{.3

Utab shall pay a certain sum of money to
the United states Marshal, is entirely worth-
less for 'the ‘purpose of binding the Terri-

‘fafmant of money,

toryof Utah;and makes as Tlittle impres- |

sion on her treasury as the sere leaves of
the locust make when they fall upon
the stony street, . ' - |

Then if the Territony has an option, and
that option is yet unexercised, and there is
no power vested in any one to exercise :&
it must n rily . remain unexergis
until the Legislature of the Territory shall
see fit,'on proper assembling, to designate
some person ‘who shall act as agent ot the
Territory to' mnake a contract, which the
gnf?rnnr h::uarui?ly no powuﬁ to do. thl.t

seems to me, please your Honor,

the Marshal l-ndp Governor

authorities are |

It is not in the |

of convicts, is it | Baskin concluded the argument on the

rerogatives of the executive, I sub: | his associa

éd with | ¢sA rg the defendants gnilty of a breach of
vernor Woods, Did his brought against them ?*’

was merely Executive of the | was bro

directory, as
other side. I_f,u:ﬁtod

gress, an act of the | true that it is impossible to
y or a judicial | rupt men from gainin

1t power to a|tion becomes apparent,
governor of a territory to bind the people | within the gift of the

hear no answer, | mittimus does not order A. P. Rockwood
risoner Killfoyle in_cus-|.
arden’ of the penitentiary, |
r When an ‘executive U, S. officer madede-}
t the Territory of | mand for the prisoner, he was asked for

| the penitentiary , and the power of the for-

' He stated that Mr,

caught the | It is right to suppose that the act of Con-

THE DESERET NEWS,

the -letier of the ~Attorney-General, nﬂd'Eﬂsﬂng
ke this | he Territorial Statutes relating tothe;
3 ﬁiﬁm ihm out nf‘f;@ict& nnt,:.ulﬂic and -d
. & usurpation= (vate e
0 ize it

iy

tened
al ¢
rt to

wor ,
is nothing more nor less than a usurpation
of power, on the part of the Marshal and
an attempt at usdrpation 'on the part of the !
Governor,

Under the Act of Congress the Marshal

of the United States has no more right to s

the custody of Territorial prisoners, with-

gout the consent of the, ;_»Iarof_ L‘%
20 20 e

erime at al
I do not think, if your Honor please
that the eonfident expectation of the United

States Marshal, that he will ob _n.:;i .
el R
'- , for I have faith
E:' om and fairness of Ennr onor, I
know very well, and I speak in no spirit of
ascerbity, but with a feeling of sorrow, I
know very well, that when Utah Judges
have heretofore been brave and honest
enough to conscientiously decide according
to their own convictions, instead of sustain-
ing the Executive—right or wrong—the
official displacement,
Idicial independ-
1 be in Utah
"Bat I do not

o
4 DAL C

I know that

sooner itis
in such eyer
the noble Roman

““More true jﬂ,’r Mare | ;
Than Cesar with the Benate at his heels.”

The people of this Territory await with
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TR

grm was passed to meet the circumstances
in the wvarious Territories., He

nrku{, as vidence of a door for.t
tance of official corruption, especial-
as it was presumable that Mr. Rock-
'wood was a member of the Legislature at
he time those statutes were

'f_.j_."_' ed this m

ge e gen

g nitentiaries, If was necessar

for the U. S. Marshal to. obtain a writ of
habeas corpus, for the mittimus itself was
an order of court safficient. He liked to
play back the Utah Jaws on those gentle-
men. He then read Sec. 27 of the re-
vised statutes of Utah, rﬂlatlng to the

course to be pursued by officers in_search |
R e

dut
not summoning a

posse of men and
eveling thecity prison to the ground when
refusal was made to give up the prisoner
ed.  He the Marshal had a

pasaad. Ha]
y

therein confin
right to take the prisoner by force. Who

is it asks resort to a writ of habeas corpus
in the matter? Why, a little one horse
officer, who has lost ccntrol of the peni-
tentiary. That prison should have been

le;al d to the tiu,und, if it had:ttakan ;,Em
whola forces of the government o do it,

would een made and blood shed hac
the U, 8, Marshal attempted to take the
prisoner, it is the more necessary that it
should have been done;-for the sooner the

lag, ﬁa d- and those com g
such t";r ches !i 3 law be, tram-
pled under cﬁhf"t..lg b'ettg'r.' *ﬁa case shows
a wanton resistance toa U. S, officer in the
discharge of his duty, attended with cir-

numq%,_ - of a most aggrayating descrip»
tion, " muﬂ:tgﬂ thnt,'J th‘asnﬁt Imp
was public property, that document should

be delivered to the U, 8. Marshal, that he

SOme anx the determination of the
questions involved in this case, th d,mllrel
to know if officers not of their choosin

can nﬁl’mt their wishes, direct the disposs

of the revenues, and the hniungo of t.hoh'l
laws, The confidence
as ‘4 clear headed and upright Judge. Be|
just to them, be just to yourself,

The Court then adjourned till Thurs-
day morning, at ten o'clock, when Mr,

look to you wit

part of the prosecution, The following is
a synopsis of his remarks:

Mr. Baskin commenced by saying that
te, Judge Morgan, and the coun-
that the ques-

He thought, however, they were not im-
Bortnnt because they were doubtful, The
st proposition made by Mr, Fitch was,

the statutes under which the charge is
He (Mr, B,) read |
one of the statutes under which the charge
ught, which relstes to the resisting
of any United States officer in serving a
process of law, and also read the 93d section
of the statutes of Utah, in relation to the
same matter, J.‘E[a also lf}it?dlggf nutluf Con-
gress, passed January , , relating to
penitentiaries, and endeavored to nh%w‘ )
that this act empowered the United States
Marshal not only to take possession of the

_peniteutiary, but inyested him with all the | '

wers necessary for a prison keeper,

e would show. that ‘the er” is
with the United States arshal ;
that the word may, contained in the
act, could be construed as being mandatory

and not claimed by the

iy take such action upon it as he ma
?ﬁ?ﬁl best.. - %

The court then adjourned till te-morrow
(Friday) at ten o'clock, when it was an-
nounced a decision would be rendered in
the case.

Judge Hawley's Opinion in
the case of the U, 8. Mar-
shal against the Territo-

rial Warden!

AT ten o'clock this morning, Judge
Hawley delivered the following reason-
ing on the above case:

by the defence, it
is merely diree and not mandatery,
who is to have the etio |
decide in the mafter, This discretionary
power is clearly with the Attorney Gener-
al, and the fact that the U. 8, acted
under the instruetions of the Attorne
General shows that he (tbe Marshal) ac

tions of our country, with another of regret
that many of the representatives of the

government are unworthy, Why  this
remark was ﬁg,tp d nu’t knuw.y It is
revent oor-

_ official positions,
yet it is a glorious fact that when corrupt-
and offices are

people, the evil is
remedied by resort to the ballot<box. The

to keepj the
tody, but the

w

an  ‘order of court. He argued that the

mittimus itself was an order of Court.
He wish to know what assur-
ance , there ., was. Jor . proteetion iny

a place where a U. S, Marshal when acting
under the instruction of the first law ad-
viser of the chief axecutive of the nstion.
can be resisted. Theact of Jan, 10, 1871,
eonstituted the U. S, Marshal warden of

mer incumbent ceased after the passage of
acty, The power conferred on the U, S,
hal ‘'was as absolute as that of the War-

den previous to the act,
itch said, if thelaw
be ambiguous, it can be construed in ac-{
cordance with surrounding circumstances.

M"1

power 10 |

1.

1o 1pef abont 33 fe

¥ ; .f.l,.!_-'f'.'-.i 4 &

Messrs. Rockwood and McAllister
were accordingly held ‘to bail in the
sum of one thousand dollars each, toan-
swer before the Grand Jury.

y 5§ 3

right
tr

‘bly, that body might have made

¢ %300

(From the Evening News 'nf Sept. 8.,)

THE CASE OF THE MARSHALS AND
O YS ABDEN 1

Tuphp;glj;p ty examination of A. P,
Rockwood,  Warden  of the. Yeniten-
tiary, and J. D, T, MecAllister, Oi

Marshal, before Associate (Justice G.
M Hawley, in Chambers, for refasing
to surrender the prisoner James Kill-
foyle, to U. B. Marshal M. T. Patrick,
ou bhis verbal demand, Md--wbytha
verbal order of Governor G. L. Woods,
oommoad:: -HW* 4th) and was
coucluded toda thy), en k-
wood  and mﬁéﬂ ; Huﬂm Mg
held to bail in $1,000 each to awaitthe
action of the Grand Jury of the Third

Distriect Court.
Briefly the history of the case is this:
Frinunﬂr Killfoyle was trlad}bafnm

The
Chief Justice Wilson, under the laws of

| the Territory, on the charge of murder,

convicted, and sentenced. to.the Peni-
tentiary for life, and committed to the
charge of Warden Rockwood by order
of the eourt whieh tried the case. The
risoner was taken in charge by War-
Rockwood, and equentiy com-
mitted by him for eafe keeping to City
Marshal ‘McAllister, The Warden,
rlthlzthﬂr ulﬂnarn, was ql&udtzed, by the
ast Legislative y,and were dul
commissioned by I;hp':&ul;i::‘g Gnvarnni?:
The Legislative Assembly appropriated
funds to carry on. ihe courts, for one
year, as usual, and also in case of the
Assembly not meeting agaia. for.two
years., After the close of the Legisla-
tive session C?%m assed a law,
giving the U. 8.~ Marsha authority to
take ebarge of: the Penitentiary, and
under instructions from the Attorney
Ggﬂanl_ of the United States Marshal
Patrick took charge of the United
Btates prisoners. The Attornéy Gen-
eral also instructed the Marshal that
he might contract with the proper an-

| thorities to board and take care of the

Territorial Erln'unan. The Marshal
rofesserl to have made a contract with
vernor Woods to take charge of
and subsist the Territorial prisen-
ers for a dollar and a half per
head per diem. Who auathorised
the Governor to make such a contraet,
or any contract on behalf of the people
of the Territory, who would have to
pay the dollar and a half, does net
appear, although it is uspal for the
party which pays the money in a eon-
tract to have a voice In making the
contract, or in authorizing it wo be
made,  The connsel for the defense
held that neither the Warden and Di-
rectors of the penitentiary nor the Gov-
ernor of the Territory had power ts
make a contract to bind the Territory.
Judge Hawley conceded the peint res-
Eeut.mg the first named parties, but
eld an adverse opinion respecting the
Governor, Counsel for the defense also
held that the United States had ne
;} putits hand inlo the Territorial
y without the consent of #he

easl B
Had the law authorizing

Territory.

‘the United States Marshal to take pes

session of the Penitentiary passed be-
forethe close of the Liegislalive Assem-
provis-
ion for the makingof gontracts with the
United Biates Marshal for the
support of Territorial prisoners. Judge
BTN A 0 SO
8 ' ¢1o to the cus |
the ﬂ':ﬁlt:arhl ' rlq-bn-r Klilifoyle, ,nd
therefore that Warden Rockwood aud
Marshal McAlliater had no right to re-
fuee to deliver him up on the Marshal's
demand. ) 23 hieg r &0
This raling surprised no one, as every-
body was satisfied that the whole affair
in effect was pre-arranged, and the hear-
ing only a matter of form, this case be-
ing only one of a series in the attempt

‘to curtail the liberties of the people of

the Territory, and in‘roduce the hands
of Federal officials and the ‘‘ring’’ gen-
erally into the Territorial treasury.
Here lies the animus of this and all like.
proceedings.

———— ;
CamMP Froyp MINES.—From Mr, J. F. .

M. Ruckafeller we ‘that the Cam
_ Floyd"l)l:‘grli!;lr i: - e gy 4

opening rich, and the

ros of the miners lrguzb'oﬂuht.‘ The

ilver Clond mine has been sunk to a con-
siderable distance; about two weeks
the owners struck a cave of rich M
as rich, our informant says, as he ever saw.
Some of the rock will produce as high as
$300 per ton. Mr, R. himself is sin a
shaft on the fi He has reached a depth
J feet, and has struck miner-
al. Heis'putting in a cut for water, and
has su ed in obtainingsome; he & Eﬁtﬂ
this cut will be a sncoess. Professor ok
is ma ngements for the erection of
a mill in that ] . Heex to have
bis machinery on the ground in about six
weeks. The Professor owns the mine Bil-
ver Qnacehm ; .-’Albogotllﬂ.'t'i t‘g:ir miners “ﬁl
very much encouraged ros pects
thab dintelot., . . & o i




