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p aa 2dr keeping prisoners that the
wardendo ma attho
proposalspasals forfon shall be re-
ceived

e-pmoved by directorsdirectory and they
shall decide lq oli thomthoa 11 insoansotl 0 frfar as itnaitne
right to contract forchenorfor the kleekeepinginzing of merriterri Igahltonialriiril prisoners exists anywhereel icit exists
with the warden and prison doctors I1
say that if theathenethere bobe any rowerpowerovar ain utah
competente fn
the languagelinguaF ofbathethe Attornattorneyaj generalgenerau thawthere
are any proper authorities whoho can
make competent contractto bind the ter-
ritory of pro porper authorities are
thetthe wardengardenalleia if the penitentiary and the
board f state prison directors I1 do not
assume however thattieththaithatatthehe poweri exists
withahamtham and when the counselcoulise1 on thetho
other sidende asks where doesdoea this power bkex-
ist does it rest with the warden or di-
rectors I1 say no I1 say it does notno re

is it floating around loose
to bebd siezer upon bybv the first officer oxeexe-
cutive or ministerial who may take thootheothe op-
portunity

p
portunity of locating a claim upon it it is
a power withheld trisit is not granted to any-
body the territorial legislature never
contemplated the present contingency
congress act of jan3 an 1871 since
there has beenbeeri a bessionsessionslonsion of the utah legis-
lature the legislature of utah did not
vest in anybody the power to make acanA con
tract with tho government of the united
states to board territorial convicts if
then theretheronafpowerpowen introin thothe warden and
directors to make a concoucontracttrAct I1 ask the
counselia anon theth0 otherothor side to tell me where
does td bibi got thetho power to make
such a contractcntract I1 wl theibe counsel
now to eitecite me to one line of authority one
word of a statute conferring upon the gov-
ernor any such authority it is not in the
acts of thetho congress of tbthe united States 1 itt11

isid not to be foundpound in fhe territorial stilstat
atef 1aadiabai ventureventuro to say thatthit nofio decisiondedsion
can bebe found in thetho reportsaborts bf adny beato in
this union declaring that ubeibe governor
hailhalishallhall take by intendmentintend mentormentonor by implication
any powerfower whatever to contract in behalf
of the people whose executive he maym
chanca totp be and certainly the governorgoverno is8
not a iosileslresiduaryauardual legatee of pilall the powers
which do pot appen to bebo otherwise be-
stowed

the territorial legislature having omit-
ted

emit-
ted to empoweranybodyanybody to make a contract
with the united states government in its
behalf forfon thetho keeping of convicts is it
therefore tobeto be presumed that such power
sincosince it ought to exist somewhere must
therefore exist in the governor that
would indeed be a dangerous extension of
the prerogatives of thothe executive I1 sub
mikmit14 if kourjouryour honor please that the marshal
evidently never sought to ascertain who
were the proper territorial authorities
hefie nevermover went nearnean the warden or board
of state prisonfrison directors thepersons who
it nainalmightbt bhuthuu1 ll11 supposedd posed worawere charged with
the dutydity if1ffogeanybodysly dy was charged with it
ho went 0o governoranor woods did his
excellency inform the united statesmanstates mar-
shal that he was merely executive of the

that behe hadbad no power outside
the law dddid hehb telltill marshal patrick that
hohe could kotbinnot binddhoho people of this terri-tory to pay one dime on any kind of a con-
tract he might make it seems not he
made a contract which has been introduced
in evidence mrymr P read contract

the court being in the disjunctive
could not these instructions I1 mean the in-
structions of the attorney general be
constconstruedraed in the light of legislation

mlpmar eltohfitch 1I should say not
court I1ionlyonly asked the questionestion to get

tha views of counsel on itmymr F I1 think it is to oebe construed in
this way meatea attorney general presum-
ing that the territory would desire to make
thaothe makes regulations undertinder
which the united states would consent to
receive prisoners and than directs the
marshal to conferwith the proper author-
ities of the territory rherhothe attorney gene-
ral does notriot designate the governor as the
proper authority he says the Gogovernoryenor
orar other proper authorities he does not
know who the proper authority is that is
dortor the united stateslater marshal to nindfind out
brn it seems upon receiving this instruc-
tion the Marsmarshaimarshallial proceeds to make a con-
tract with governor woods

nowlowiI1 call again upon the counsel on
the other side and I1 shall papauseuse fora reply
I1 ask them to be kind enough to point out
tometo me an act of Concongressgresi an act beaheof thelegislature of th-othe territory oror a judicial
construction of any court anin Chrischrlschristendomtendohi
which givesgires by intendment power to a
governor of a territory to bind the people
of a territory for the payment of money
ifit thetheetherea be gohdnone anandcymentI1 hear no answer
therefore I1 presume none Is lobeto be cited
then 4 rybur honor please that baorhancpaper sign
edbyed by nishis excellency governor I1woods
bychichby which he agrees thagthat the territory of
utah shall pay a certain sumsuat of money to
the united states marshalmarshai Jss entirelyworth-
less for thetile purpurpose of bindigbinding the Tterniterriutah and makes as tittlelittle impres-
sionslonsion on her treasurytreasuryi as the leroPero leaves af
thothe locust makeinake when theyibby fall upon
the stony street

if W Terwenrhory has analn option anlan
thabthat is yet and there latj
no powerpowen vested in any oneono exercise it
it must necessarily remain unixunexercised

1

eral ed
until thaiha Loglilegislaturelature bf shall
eeeece nitfitnitonfiton proper assembling to designate
somesomo who shall accasact as sentagent ot tthehd
territory toltoi makenabe a9 contract which ilfeahe
governor to do

it seems to me please your honor that
theabe marshalmarshaiMirshai and governorGoyernor caught the

phrase the Governoron ooiherahe officer in
the letterietter of the attorney general and
that thoythey hastened Pp make this fonponcontracttract
anni the marshaiMarshal
agathisas athisthi court to hnitsuitsustain str s
tbtthi14 Js the only characterize it it
is nothing more nor less than a usurpation
of power on the part of the marshal and
an attempt katp usurpationi od lbthe01 pantpart of thegovernor

under the act of congress the marshal
of the united Statesstated hithis no more right to
the custody of territorial prisoners with-
out the consent of the people of thisthia tettiterriTa P
tory w i artatt hahanasatof

to
the editedcustody ofpersons not charged with
crime at all

I1 do notnoino think ifit yourtour honor please
that the confident expectation of the united
states marshal that he
mantment from your hodonhodor to sustain him in his11i

iiiili be realized fonfoe64 hi
nalefalifairnessdiessfiess of honorhan ior I1

know very well and I1 speak in rino spirit of
but withmith ait feelingfealing of borrowsorrow I1

know very well that when utah judges
have heretofore been brave and honest
enough to conscientiously decide according
to their own convictions instead of sustain-
ing the executive right or wrong the
consequence hasteenhas been official displacement

I1 know that the
encelence has been andatitimaymay lagalboagain be jnin utah
a road to thethel official scaffold but
doubt that your honor sustained byyoureby yourjour
own seifself respect path never
thelesselesa feelingdaling that ifif yonyou aieare to be iiremov-
ed

av
for deciding yo 1ug thetho

iho betterbatter andaud thatowenafen
in be able ilogtowytogyalthwith
the 0irearr ide iimore blhi31 61 ct eelsee is

than csasar awitin mhd heels

the people of this Territerritorytorr await with
some anxiety the determination of the
questionquestioner involved in this caseeme they desire
to know if officers not of their choosing
can against their wishes disposaldsaa
of theirthein revenuerevenues and the langulanguageake of their
laws ththey I1look00ktto youvouou with confidence
as a cleaclearraeheadedadeado4 andepprightUpupright judge be
just to them bojusobe just to yourself

the court then adjourned till thurs-
day morning at ten when mr
baskin concluded the argument on the
part of thetho prosecution the following is
a synopsis of his remarks

I1

mr baskin commenced by haying that
his associate judge morgan and the coun-
sel for the defense had stated that the ques-
tions involved in thethel case were importantant
he thought hOWhoweveroverOVAr they were not im-
portant because they were doubtful the
first proposition made by mr fitch was
are the defendants guilty of a breach of

the statutes under which the charge Is
brought againstit them V I1 he mr B xereadad
one of the statutes under which the charge
was brought which relates to the resistingrestating
of any united states officer in serving a
process of law and also read the section
of the statutes of utah in rbrelationlation to the
same matter he also cited the act of con-
gress passed january loth 1871 relating to
penitentiariesaries and endeavored to show
that this act empowered the united states
marshal not only to take possession of the
penitentiary buubut invested him with all the
powers necessary for a prison keeper

1 uehe would show that the powerspower is
with the united states marshal
that the word umaxmaya contained in thelefasact could be colstrconstruedu as being mmandatoryand atory
and not directory as claimed by the
other sideaide if vasas stated by the defencedafence it
is merely directory and notfiot mandatory
who Is to have thathe discretionary

1ag power to
decidededden jn the matter this discretionary
power is clearlyelearly with the attorney gonengonergener-
al and the fact that the U a marshal acted
under the instructions of the attorney
generalgeneri shows that he tietlethe marshal acted
lawfully mr baskin here read the war-
rant ofor commitment of gillfoy which
showed by what authority warden rock-
wood kept the prisoner in charge

mr B said mr fitch accompanied a re-
mark ofadmiration socfor the glorious institu-
tions ofour country with another of regret
that many of the representatives of the
government are unworthy why this
demark was fiademade he did not know itjt is
true that it is impossible to prevent cor-
rupt men from galding official positions
yet it lais a glorious fact that when cornucorruptpt
tion becomes pipalpapparentadept and offices areweathewithin the gift of the people the evil is
remedied bby resort to the ballot box the

does not order A P rockwoodrockBockwood
to keepe the prisoner killfoilekillfoilKill foyiefoyle incustody but the wardenwardee of the at

i when Atiarlan executive U S officer madecemaddedebe 1

olandwand for the prisoner he was asked for
an orderorden af coart he argued thatthae the

itself waswaa an order of COZcoxcourt
helie wwished fo kknownow what assur-
ance there was fonfoiforfoj protection in
lia whorewhere a U S marshalmarshai when acting
under the instruction of the firstfirs lawlawr ad
risenriser of the chief executive of the bidbifyittit tion
ban be resisted the act of jan 10 1871
constituted the U RS marshal warden of
thetho penitentiary and the powe deforthedor
mer incumbent ceased after the passagegd of
the act the power conferred on the U S
marshal was as absolute aaastvatthat of the war-
dendenaen previous to the aact

he stated that mrmi fitch baidsaid if ihthee law
bd ambiguous itcanit can be construed in ac
domauceMance with
itkisatlis right to suppose that the act ofolf gon

gresgross was paspassedsed to meet thee circumstances
existing in the territories he
read the relating totto thehei
hhiringring out oftr 1 on f public anandana 1

atorukvvate workss asaadladdn evidenevidence96 of indoordoor porthforthoft ek
admittance of official corruption esespecial-
ly

ellal
as it was presumable that mr rock-

wood
oc

was a member of thetho legislature at
hethe time those statutes were passed he
herel intimated that this

0 k dge of thrig
ekuscauseditit to pasiaasiJthehe achre j

lating to penitentiariesaries it was necessaryY
for the U 8 marshal totd obtain a writ of
habeas corpus for the itself was

n orderorde of court sufficient he liked to6
play back thetho utah jawslaws on those gentlegentie
pienpen he then read sec 27 of the re

statutes of utah relating to the
bourseourse to be officers in search
cobi sonsbons

I1
whowho may bebp secretedsecreted he saidwd

heuhou was recreant to hismi dutduty
n not summoning a posse of men and
evelinevellnevelingg the city prison to the ground when
fusairefusal11 was mademado to give up the prisonerrhhereinheroin confined he the marshalmarshai hadbad a
right to take the prisoner bybk force who
Is it asks resort to a writ of habeas corpus
lain the matter why a little one horse
meer who has lost control of the peni-

tentiaryenttentiarylary that prison should have been
leveledbeveled to the ground if it hadbad taken the
wwholeholk forceforcessorof the government to0o do46 it
tff thethe s 1 add reresistance
wouldwoulauld veleenmaveleenba madeade d
thehe U sr8 marshal attemptattempteo to take the
prisoner it moromore necessary that it
should have been done for the sooner the
lawlayr iais vindicated andranar those commatticomcommittingmittiag
suchbuch af tram-
pled under ot wa betterbelter teethe case
a wanton resistance joau S officer in the
discharge of his duty attended with cir-
cumstanceseumcumstances of a most
tiongtiona hel adnes ted that as the
was publicublibil propertyroperty that documentlocument should
peeaieadedeliveredpl iverlveroge to the USU 8 marshal that he

tulayay take such action upon it as chemayhomay
deemem best

the court then adjourned till totoptomorrowmorrow
friday at ten when it was an-

nounced
I1
n a decision would be rendered in
the case

e S 14

judge hawleysharleysHawleys opiodiopinion1mion in
I1

the case of the U 3 mar-
i

max-
i

shai against the territo-
rial wardewardenii I1

lf I1I1 4

U
AT ten this morning judge
hawley delivered the following reason-
ing ohon the above case 4 I1

f 4
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pm of one thousand dollarsdollak each toan
awer before the
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THE CASEease ofOFxueTUETHE harshannandALSAND

t 0 atiaPTF ia T

THEtue preliminary examination ofa X 1 P
d wardengarden afpfp s

biarytiary and J JD T mcallisterMcAll isteristee
nursaliMar al beffbeforere associate G
inM hawley in chambers fortor refusing
to surrender the pprisoner rimesjames killj-oy lo10 to U S marshalmarshaiMarbarehaI1 mr T patrickpstpat rick
dubla verbal demand backed bythe
verbal order of governor G I1 woods
commencedon monday ath and was
concluded todayto day athtb varden rockbock
woodwood anddid Mamarshaimarshalribal eing
held to ballinbailball in 1000 each to awaitAwalt theinotion of the grand jury of the third
piapltrietstrict court a

briefly the history of the caseease iaIs thisthia
the prisoner Killkillfoilefoylefoyie was tried before
chief justice vilson under the lawso
the territory on the charge
convicted and ssentenceden tended to

forfon life and committed1 totd the
charge of wardenwardeh rockBockrockwoodwood by order
odthe court wilchwhich tried the casecabe the
prisonerprisoner was taken in charge bawarby war-
denienNen HockRockwoodwood and
bitted by him for eafe keeping to city
marshal mcallister thetwe yuryuTden
I1with athotherer officeofficersErs wasAs elected by the
last whilyWilidgikpik
commissionedslonesionedbbyvhiiehiletthe Acting governorGovernbr
the Legislegislatelatiiati e assembly appropriated
funds to carry on the courts oraneone
year as usual andlna alsoniso iiiin cabcaseasecaseelanotassemblyly not meeting two
years after the close of the legisla-
tive session congress passed a law
giving ththee VU 8 MmarshaiMarargarhhlathist authority to
take charge of the penitentiary and
undertinder instructions from the attorney
general oadieof thothe united Ststateslites Xamarshalfilial
patrickpatriek took margecharge of the united
states prisoners the attaiattorneyrn y gen-
eral also instructed the marshaimarshal thitthat
he might contract wilh the proper au-
thoritiesties to board and take care of the
territorial prisoners the marshal
profprofessedessef I1 to have made a eontoncontracttract withfrith
governor woods to take charge of
and subbasubsist the territorial prison
ersera for a dollar and a half per
head per diem who authoauthorizedrived
the governor to make such a contract
or any contract on behalf of the people
of the territory who wouldgould have to
pay the dollar and a half does not
appear although it is usual for the
party which pays the moneymolly in a con-
tract to have a voice in making the
contract or in authorizing it to bbe
made the coucounselneel for the defense
held that neither the warden and di-
rectors of the penitentiary nor the gov-
ernor of the territory had power tot
make a contract to bind the Territory 4

judge hawley conceded the point rwre
pecking the first named partiespartite but
herd antin adverse opinion respecting the
gokGoigovernorennoreinor counsel for the defense also
held that the united states had non
right ibtb put its band into the territorial
treasury without theibe conaconsconsentent of weetee
territory had the law authorizing
the united states marshal to
sessionbession of wethe penitentiary passed be-
fore

le-
fore the doseclose of the 3 assem
bly that body might have made provis-
ion for the making of contracts with the
united states marshal for the
support of territorial prisoners guage
hawley riledailed that the VUSer barahlMamahirahl
hadahad right to theth custody ofele
tthe1 territorial prisoner auhoy ie and
therefore that warden boekBockrockwoodwood aud
marshal mcallisterMcAll lster had no right to re-
fuse to deliver him up on the marshals
demand y 7 itA11

Thithis rulingstaling surprised no one ssas every
body was satisfied ththatat tthehe whole affair
in effect was prearrangedpre arranged and the bear-
ing only a matter of formferrii this case be-
ing 0onlyly one of a series in the attempt
to curtail the liberties of the people of
lbthee territory and I1introducen I1 rod laceface the hands
of federal officials andadd thethe ring gen-
erally into the territorial treasury
here lies the animus of this and
proceedings

CAMP floPLO
M ruck adeller kwend learn that
ffloyd district isIs opeopeningnini and tho
prospect of the naivalhiersfiers are excellent thathe
silver cloud mine has been sunkbunk to a con-
siderablesiderable distance about two meekWeekweekdaydapdam
the I asi icardcave of rich mineral
as rich our informant says as haf evereveneversalbawsaw
some of the rock will produceproduce as highshigasa

perpei tornlornJ mr K himself Is a
shaft on the flat behas reached a depth
ofdf about 33 tteptt and has struck soddgood miner-
al he 13 putting inain a cutoat for water and
has succeedsucceededed in obtaining some he exexpectspeetspoets
this cutent will be a success professor wacktack
Jsis making arrangements for the erection of
a millilllil in that locality he expects 0o havohave
hbishis1 machinery on the ground in aboutavont dxsix
weeks theerthe 9fi s the nainenaino sil-
ver queenqueens altogether fhethe miners feel
very mumuchchencoencouraged at their prospects in
thattbat dietrdistrictI1ct i i 1 imam

fluids mraMIAb


