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saved him from the punishment due
onlyoula to a willful offender

the learned cocounsellinsel on the other side
will not assert that there was war at

7 indianapolis in 18641801 for they have read
cokes institute and judge briersgriers opin-
ion in the priceprize cases and of course they
know it to be a settled rule that war
can not be said to exist where the civil
courts are open they will not setbet up
the absurd plea of necenecessity for they
arere well aware that it would not be true
in point of fact they will hardly take
the ground that any kind of necessity
could give legal validity to that which
the law forbids

this therefore must be their position
that although there was no war at the
place where this commission satat and
no actual for it yetia there
was a war anywhere else to which the
ignited states were a party the techni-
cal deflect ofdr such warwa was to tauetake the
jurisdiction away from the courts and
transtransferferfet it to army offommmeersofficers

general butlerbutier m we do not takewe that
position I1

mr black then they can take no
gground at all for nothing elseeise is left I1donotdo not wonder to see them recoil at
their own doctrine when its nakedness
ishield up to their eyes but they must
stand upon that or give up their cause
thlifeyy may not state their proposition
preciselylliel icely as I1 state it that is too plain
a way of putting it but in substance
it is their doctrine has been the doc-
trine odtheof the attorney generals office
eevereerer since the advent of tilethe present in
cumbeiltelit and is the doctrine of their
briefbrier printed andjand filed inin this case
what else can they say they willwilladad-
mit that the constitutionn is not alto-
gether without a meaning that at a
time of universal peace it imposes some
kind of obligation those who
swear to support it if no war existed
they would not deny the exclusive ju-
risdictionris of the civil courts in criminal
casesgases how then did the militaryni get
jurisdiction in indiana

Allmenallxii men who hold the attorney gen
brals opinion to be true answer the
question I1 have put by sayingbaying that mili-
tary jurisdiction comes from the mere
existence of war and it comes in indi-
ana only asus the legal result of a warwat
chich is going on in mississippi ten-
nesseehessee or south carolina the consti-
tution is repealed or its operations sus-
pended in one state because there is18
war in another the courts are open
the organization ofsociety Is intact the
judgejudgesjudgewaresarosanoaareare on the bench and theirthein pro-
cess is not impeded bulbutbut their jurisdic-
tiontion is gone why because say our
opponents war exists and the silent
legal technical operation of that fact is
to deprive all american citizens of their
right to a fair trial

that class of jurists and statesman
who hold that the trialtriai by jury is lost to
the citizen during the existence of war
eirbyarry out their doctrine theoretically
and practically twitsto its ultimate conse-
quencesguenquencesees thethel right of trial by jury be-
ing gone all other rightslights are gone with
it therefore a man may be arrested
without an accusation and kept in prisprig
on during the pleasure of his captorcaptors
his papers may be searched without a
warrant his property may be confiscat-
ed behind hishii back and he has no earth-
lyI1 means of redress nayay an attemptjto0 get a justajust remedy is construeconstruedd as a
new crime he dare not even complain
for the right of free speech is gone with
the rest of llishist rights if you sanction
that doctrine what is to be the conse-
quencequequencenicefice I1 do not speak of what is past
and gone but in case of a future war
what results will follow from your de-
cision indorsing the attorney generals
views they are very obvious at the

s instant when the war begins our whole
systemsystem of legal government will tumble
into ruin and if we are not all robbed
and kidnapped and hanged and drawn
andand quartered weve will owe our immu-
nity not to the constitution and laap
but to the mere mercy or policy of those

f persons who may then happen to con-c
r troi the organized physical force of the

country
this certeertcertainlyalmyaloy puts us in a most pre

cariousearious condition we must have war
about halfhaf the time do what we may to
avoid it the president or congress
eancan wantonly provoke a war wheneverhever
it suits the purpose of eithercither to do so
and they can keep it going as long as
they please even after the actual cancon-
flict of arms is over when peace woos
them they can ignore her existence
and thus they can make the war a
chronic condition of the country and
the slavery of the people perpetual
nay we are at the mercy of any foreign0potentate who may envy us the posses-
sion of those liberties which wowe boast
of so much he can shatter our constitu-
tion without striking a single0 blowbiow or
bringinssinsinzing a gun to bear upon usu A

declaration 0offhostilitiesLQ isis more
terrible 0too us than any aarmy with ban-
ners

to me this seems the wildest delusion
that ever took possession of the human
brain if there be one principle of
political ethics more universally ac-
knowledged than another it is that
war and especially civil war can be
justified only when it is undertaken to
vivindicaten dacate and uphold the legal and con-
stitutional3 tut ionallonai rightsonrightsright of the people not to
trample them down he who carries
on a system of wholesale slaughter for
any other purpose must stand without
excuse before god and man in a time
of war more than at any other time
public liberty is in the hands of public
officers and she is there inin double
trust first as they are citizens and
therefore bound to defend her by the
common obligationobligations of citizens and
next as theythes are her special guarillguardiansans

who should murdererrsshut thetho door
not bear thetho knife thein selves 11

the opposing argument when turned
into plain english means this andand this
only that when the constitution is at-
tacked upontipon one sisidede its official guard-
ianan may assail it uuponon the other when
rebellion strikes it Finn thethothetho face thethey may
take advantadvantageaaeaeo 0off the blindness pro-
duced by the gowmow to isnoalsneak behlbehindI1 it
and stab it in the back i

the convention when it framed the
constitution and the people when
they adopted it could have had no
thought like that if they had supposed
that it would operate only while perfect
peatepeace continued theythoy would certainly
have given us some other rule to go by
in time of war ththey would not havehaxe
left us to wonder aaboutout in a howlingbowling
wilderness of anarchy without a lamiamlampPto our feet oraor a guide to our path
another thing proves their actual in-
tent still more strikingly they re
quire that every man in any kind of
public employment state or national
civil or militarymilitaryi should swearsweat without
reserresenreservevib or qualification that liehe would
support the constitution surely ourout
ancestors had too much regard forthethothel
moral anandd religious welfare of their
posterity to impose upon them anantashbath
likeilkeike that if they intended and expected
itt to be broken half the time the oath
of an officer to support the constitution
is as simple as that of a witness to tell
the truth in a court of justice what
would you think ofofaa witness who should
aftemattemptst to justify perjury upon the
arounground tthath t he had tetestifiedstilledfiedlied when civil
war was raging and he thought that
by swearing to a lie he might promote
some public or private object conneconnectedeted
with the strife

no no the great men who made this
country what ftit is thelithellthe heroeseroes who won
her independence and the statesmen
who settled her institutions had no
such notions in their minds washing-
ton deserved the lofty praise bestowed
upon him by the president of congress
when he resignedresigndd his commission that
helie had always regarded the rights of
the civil authority through all changechanges
and through all disasters when his
duty as president afterward required
him to amiarm the public force to suppress
a rebellion in western pennsylvania
he never thought that the constitution
was abolishedabolishedbyby virtue of this fact in
newnow jersey or0r marylandmarslandar audand or virginia
it would have been a ddangerousangelousangerous exper-
iment for an adviser of his at that time
or abanyat any time koproto propose that he should
deny a citizen his rightt to be tried by a
jury and substitute millace of it a trial
before a tribunal composcomposedcolofof men elect-
ed by himself from among his own
creatures and dependents

you can well imagine how that great
heart would have swelled with indig-
nation at the bare thought of such an
insulting ouiotioutrage upon the liberty and
law of his country in the war of 1812
the man emphatically called the father
of the constitution was the supreme
executive magistrate talk of perilous
times theretheire waswag the severest trial ththisIs
union ever saw

that was no half organized rebellion
on the one side of the conflict to be
crushed by the hostile millions and un-
bounded resourcesresource of the other the
existence of the nation was threatened
by the most formidable military and
naval power then upon the face of the
earth avery town upon the northern
frontier upon thotha atlantic seaboard and
uuponpon the gulf coast wasis in daily and
hourly danger the enemy had pene-
trated into the heart of ohio new
york I1 pennsylvania and virginia were
all of them threatened from the west as
well as the east this capital was taken
and burned pillaged and every mem-
ber of the federal administration was
a fugitive before the Invainvadingdinhdink armyarmm
meanwhile party spirit was breaking
out into actual treason all over new
englandEnI and fourknur of thoethom states refused

to ffurnishurh lili a mannormanner a dallai evenen for
their ownown defense their public au-
thoritiesties were plotting the dismember-
ment ofot the union and individuals
among them were buriburlburlingburninging blue lights
upon the coast asa signal to the enemy a
ships but in all this storm of disidisasterstef
with forelforeigngu war in his front and do-
mestic trtreasoneason on his flank gradisonSrmadisonadison
gave out no sign eliat lielle would aid old
england0 and new england to break upiap
this government of laws on the con-
trary liehe and all illshis supporters though
gomcompassedpassed round with darkness and
with danger stood faithfully between
the constitution and itsiti enemies

to shield liii and anve it or perish there too
the framers of the castlcasticonstitutionloution and

all their co temporaries died and were
buried their children succeeded them
aandaudud continued on the stage of public
affairs until toottoo
lived outont their leaseleasa of life and lalalaidpaidiaia their

breath to time and mortal custom
and atharda third generation was alreadyalhady far
on ailway to the grave before this mon-
strous doctrine was conceived or thought
of that public offommmeersofficers all over the cocoun-
try

n
migmighth t disregard their oaths when-

ever a war or a rebellion was com-
mencedmen ed

our friends on tiathe other side are quite
conscious that when they deny thehe
binding obligation of the constitutionco tionlon
they must put some other system of
law in its place their brief elvesgives us
notice that while the conconstitutionS and
the acts of cocongressngress and sianna chartacharia
andalid ththe common law and all the rules
of natural justicejustlee shall remain under
foot they will try american citizens
according to thetho law of nationsnation but
the law of nations shall take no notice
of the subject if that system did con-
tain a specialal provisprovisionloil that a govern-
ment thang one of its own citizens
without judge or jury it would still be
competent for the american people to
say as they have said that no such
thing should ever be done here that
is my answer to the law of nations

but then they tell us that the laws of
war must be treated as paramount
here they become mysterious do they
meanincan that code of public law which
defines the duties of two belligerent i

parties to one another and regulates
the intercourse of neutrals with both
if yes then it is simply a recurrence tdto
the law of nations which has nothing
on earth to do with the subject do
they mean ththaa portion of our municipal
code which defines our duties to the
governmentgovernaen t in war as well as in peace
then they speakingare of the constitu-
tion and laws which declare in plain
words that the government owes every
citizen a fair legal trial as much as the
citizen owes obedience to the govern-
ment they are in search of an argu-
ment under difficulties when they
appeal to international law it is sil-
ent and when they interrogate the law
of thelc land the answer isis an unequivocal
contradiction of their whole theory

the attorney general tells us that all
persons whom he and his associates

i choose to denounce for giving aid to
athethe rebellion are totd be treated as being
themselves a part of the rebellion they
are public enemies and therefore they
may be punished without being found
guilty by a competent court or a jury
this convenient ruleruie would outlaw every
citizen the moment he is chargechargedd with
political ofonnendenserensesc but political offend-
ers are precisely the class of persons who
most need the protection of a court and
and jury for the prosecutions against
them are most unlikely to be unfound-
ed both in fact and in-law whether
innocent or guilty to accuse is to con-
victvict them before the ignoignorant and bigot-
ed men who generally sit in military
courts but this court decided in the
prize cases that all who hivelivefive in the

territory are public enemies
without reregardard to their personal senti-
ments or jSonconductduct and the converse of
the proposition is ecequallylually true that all
who reside inside of our own territory
are to be treated as under the protection
of the law if they help the enemy
they are criminals but they cannot be
punished without convictionyou have heard much and you will
hearbear more very soon concerning the
natural and inherent right of the gov-
ernmenterninent to defend itself without regard
to law this is wholly fallacifallaciousous in
a despotism the autocrat is unrestricted
in the meanmeans liehe may use for the defense
of his authority against the opposition
of hishig own subjects or others and that
is precisely what makes him a despot
but in a limited monarchy the prince
must confine himself to a legal defense
of his government if he goes beyond
that and commits aggressions1 on thether

h rights of the people ilehe breaks the social
compact releases his subjects from all
their obligations to him renders him
self liable to be hurled from his ahrthroneone
and dragged to the block or dravon into

exileexlie thisthis principle was sternly en-
forcedforced in tilthee cases ofdr charles 1I and
james II11 and we have it announced
oilon the highest official authority here
that the queen ofenglandangland can not ring
a little bell on her table and calecause a
man by her arbitrary power to be arrest-
ed under any pretense whatever if
that bobe true there howbow true
must it be here where weye have no
Ppersonalers0 nalnai sovereign and where our only
government isA the constitution and
laws A violation of law on pretense of
savingsayingsaving such a government as oursoure is
not self preservation but suicide

leglev observe it
is not bahmsahm regists the safety of the peo-
ple not the safety of the rurulerlerier is the
supreme law when those jvwhoho holdsupremeththe anauthority of the government in
their handsbands behave in such mannmannererMas
to put the liberties and rights of the
people in jeopardy the people may rise
against them and overthrow them with-
out regard to that law which requirerequiresA
obedience to them the maximmaxim is rev-
olutionary and eexpressesvortoreses simply the
right to resist tyranny without regard
to prescribed formsfornis it can never bobe
used to stretch the powers ar govern
mentmen fc against the people

if this government of ours has no
power to defend itself without violating
its own laws it carries the seeds af de-
structionst in its own bonomibosom it is a poonpoor
weak blind staggering thinthing and thetile
sooner it tumbles over the hetterbetterbetter but
it has a most efficientcigalhigal mode of pro-
tecting itself against all possible danger
it Is clothed from head to foot in a comcorn
piete panoply of defensive armor what
areaie the perilspennis which mamayable threaten its
existence 1 am not ableabie attt this mo-
ment to think of more than these which
iamlamI1 am about to mention foreign Invainvasionslonsion
domestic insurrection mutiny in the
army and navyhavy corruption in the civil
adinadministrationinastrat loin and last but not least
criminal violations ofitsith4 lawslawT committed
by individuals among the body of tiietilee
people have we not a legal mode of
defense against all these yes military
force repels invasion amr suppresses in-
surrectionsurreeburree tiontiou you preserve discipline in
the army and navy by means ofor courts
martial you preserve the purity of the
civil administration by impeaching dis-
honest magistrates and crimes are pre-
vented and punished by the regular
judicial authorities douaryou arearc not merely
compelled to use these weapons against
your enemies becatbecauseisetse they and they
only are justified by the law you 0ought
to use theinthem because they are more
efficient than any other and less liable
to be abused

there is another yiewview of the subject
which settles all controversy abouabouttitjtno human being in this country can
exercise any kind ofdf public authority
which is not conferred by law and
under the united states it mastbemust be given
bythe express words bf a written statute
whatever is not so given ieis withheld
and the exercise of it is positively pro-
hibitedhibi ted courts martial in the army
and navy are authorized they are legal
institutions theirjurisdiction is limited
and their whole code of procedure is
regulated by act of congress upon
the civil courts all the jurisdiction they
have or can have is bestowed by law
and if one of them goes beyond what is
written its action is ulta vires and void
but a military commission is not a
court martial and it is not a civil court
it is not governed by the law which is
made for either and it has no law of its
own within the last five years we
have seen for the first time self con

tribunals not only tassasassumingsuming
power which the law did not give themrowerrowenut thrusting aside the regular courts to
which the power was exclusively given

what is the consequence this terri-
ble authority is wholly undefined and
its exercise laIs without anylegal control

power isalisaiwayswaya unlimited
the nieldfield that lies outside of the con-
stitutionution and laws has no boundary
Ththierrylerry the french historian of eng-
land says that when the crown and
sceptre were offered to CromCromwelwellilj he
hesitated for several days and answered
do not make me a king for then mmy

handsbands will bobe tied up by the laws whickwhich
define the duties of thaithat but plaue
me protector of the commonwealth and
I1 can do what I1 please no statute re-
straining and limiting the royal pre-
rogative will apply to me so these
commissions have no legal origin and
no legal name by which they afeaieare known
among the children of men no law
applies to them and they exercise all
power for the paradoxical reason that
none belongs to them rightfully

askasic the attorney general what rulesrulea
apply to military commissions in theIKexercise of their assumed authority onova I1

civilians come mr Afattorneytorney gird
up thy loins now like a man I1 will de-
mand of thee and thou declare
untobato hie if thou hast underunderstanding 11


