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dollar on some districta to 12§ mills
in others, while In districts 13 and
18 no tax was levied. That by
reason of & sudden aod unexpected
rige in the value of real estate be-
tween the time when said taxes
were levied and the fiine when the
property was assessed in the monoth
of Jununry, 1890, said levies will
produce more money than will be
needed for schuol purposes in the
districts that levied the same, and
that the exe¢ess is 80 great as to be
oppressive; that on the 13th day of
March, 1890, the Legislative Acsem-
hly of Utah puassed an nct making
the entire city of Salt Lake one
schoul district, and embracing
within the same all the Territory
within said twenty-one districts, and
abolishing said distriete, ana pre-
viding that the school houpes and
other school property, belonging to
said several school districts, shall
become the property of the newly
created school districts 10 Bait Linke
City, and that any levy of taxes
and assessments for schioul purposes
that have been or was then being
made should be continued and com-
leted niid the taxes should be enl-
ected and used by the board of
education of the sehool distriet of
Balt Lake City for school purposes;
that by reason of unequal percent-
nge of 1axes levled by the several dis-
tricts, the burden of taxation for
the support of the schools in the
new district of Balt Lake Clity, for
the school year beginning July
1st, 1880, i8 reodered unequal,
snd that taxes Jevied for the
special use and banefit of the dis-
tricts will, under the present law,be
used for the benefit of portions of
the new district in which but »
imall levy, or none at ali, wae
made; that the complainanta are
residents anod taxpapers ownlag
property within certain of the old
districts of said city, and they ask
that the defendants be restrained
from collecting said taxes, and that
the tax be cancelled. 1o the ecase
of James Lowe et al. ve. L. G.
Hardy et al., the complaint alleges
that the complainants are taxpayuers
in what was formerly School Iks-
trict No. 11 fu saii district; that in
December, 1389, the people of the
district voted n levy of 10 mills on
the doliar for the purpose of paying
off n debt of $5500 then existing
against sald distriet, and which
would have produoced under
former valuations the armount
required, but that owing to the great
advance in value, upnder the assess-
ment made in 1880, $10.927 in excess
of the amount neceesary (o pay
suid debt will have to be paid by
the taxpayers of said district, and
whioch, if collected, will figure to the
bepefit of the entire new district of
Balt Liake; that a levy of four mills
on the amouut of the asgessed valun
tion of the property of said district,
for 1890, would raise sufficient to
pay off said debt, which amount
complainants aver u willingness to
pay, and ask that the other six mills
of said levy be cancelled and its
collection eojoined.

Upon presentation of these com-
plaints u temporary restraining order
wus lssued npd served on defendants,
and they were ulso required to np-

pear and show cause why an in-
Jjunction should not issue restraiu-
ing them from collecting said tnx.
The aefendant appeared and flled a
demurrer to the complaint {n each
case,unon the ground that the com-
plaintdid not contain facts sufficient
to constitute a cause of action or to
entitle the plaintiffs to the relief de-
manded, or any relief whatever.

It will be impossible to discuss all
the points urged by the very able
and learned counsel for the plain-
tiffs against the validity of these
taxes, without extending the opin-
ion to too great length.

I shall content myself, therefore,
by briefly referring to those princi-
ples relied upon.

First—It is econtended that by
aboligshing ithe several school dis-
triots, and the repesl of the lnw nn-
der which the tuxes were levied and
nesessed] and before the assessment
had been completed and the tax
pinced on the tax collestor’s books,
that the taxes themsclves were abol-
ishied and all further proceedings in
relation to said taxes were renrlered
illegal and void.

Becond—That the legislature had
0o powet to appropriste taxes levied
upon themselves by the old school
diatrict for their own use, and oot
yet collected, to the use and benefit
of the new district, cornposed in

art of the territory not contribut-
ng thereto. E

Third—That the tax is illegal and
voiti as a tax for the mew district,
became unequal and not levied un-
der n uniform ruie, applicable nlike
to all portions of the district.

Tt is undoubtedly the general rule
in the construction of the statutes
that, when ap act of the legislature
is repealed, it is to be considered
{except as to transactions passed
and closed) as If it bad pever ex
isted. But this rule i3 not universal,
nnd whether applicable ih a particu-
jar case depends upon the ternis
of the repealing act or the
circumstances of the case. An act
repealing n statute may provide
that it shall Dot go Into effect untll
a future day, in wbieh case the for-
mer Inw oo the subject will remain
io fore¢e until that day, and business
may be trapsacted and rights ac-
quired and enforced under the old
Inw until the repenl takes effect, or
if the repealing statute is to tnke
effect immedintely, the legislature
may, by a saving clause, provide
that rights anccrued under the for-
mer jaw may he entoreed. and that
aotivos alrenly begun may be prose-
cuted to final determination (Eud-
lich on statutes, Section 483 6), but
f saving clause haa been held not to
be nucessary to nutborize the collec-
tiou of the tax where the statutes
under which it wag laid was
repealed after the tax had been
arsessed, but Lefore it had been col-
lected, where such vollection was in
accordnnce with what was deemed
the Intention of the legislature,
{Town of Belvidue ve. Warren R.R.
Co., 34 N. J. L. 193}, in that case,
the court says the retroactive effect
which is to be wiven to statutes is
Iargely n question of intention, and
thatallhough in criminal or penal
matters it may be unobjectionahle
to require express words in the re-
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pealiog nact, preserve punishment
and penalties, yet, nevertheless,
when rights ure given, either te an
individual or to the public, it is ob-
vious that a somew hat less arbitrary
and inflexible test should be re-
sorted to.

By section 115 of the Act in
question in these cases, the exist-
encq of the old school district com-
prising what is now the district of
Halt Lake City, nod nlso the terms
of office of the trustees of said
-districts, were continued until July
1st, 1890; so that the taxes voited by
these districts upon themselves had
been levied upder the former
statutes prior to the time when the
old districte ceased to exist, aod as
the proceedings forthe coileotion of
the taxes, after the return uf the
nssessment roll by the assessor, do
not depend upon the statute re-
pealed, these cuses come withio the
rule laid down in the New Jersey
case above referred to. But the
Legislature did pot leave the ques-
tion of its intention as to the collec-
tion of thesetaxes to eonstruction,
but in express terms provided that
the repeal of the old law should oot
have the effect-to invalidate taxes
levied by the old districts. Bection
135 provides as follows: wviz: *‘No-
thing in this Act shall be construed
n8 intended te abate, impair or in-
validate any levy of taxes or assess-
ment therefore which has been or
is now beiog made In noy school
district or county in this territory,
and all such assessments shall be
continued snd completed and the
taxes levied shall be.collected in the
maoner provided by Inw.*?

If the Legislature had its power
to provide that the school houses of
the old districts, or other property
or mopey oo band, should become
the property of the new district, no
good reason can be given why it
could not provide that taxes levied
by the old distriet, but not yet col-
lected, should be collected aod be-
come the property of the new dis-
trict. The nuthorities are all to the
effect that municipal corporations,
or quasi corporations, such as
| townn, cities, counties or other po-
itical subdivisions, are but the
creatures of legislative power, and
subject to its control. These corporn.-
tions may be enlarged, diminished,
divided, abolizshed, or two or
more may be consolidated as
the  Legislature may  deem
best. (Dillon on  Muunicipsal
Corporaticns, SBec. 56.) Upon a di-
vision of ruch corporations the
legislature may apportion the com-
mon property and the common
hurdens as to them ehall seem rea-
sonable and equitable, and -roay
eveu go the .extent of providing
that a certain portion ot the property
of the old town shall go to the new
vorporation, (Laramie County va.
Albany County et al, 92 U. 8, 807.
Dillon on Munieipal Corps. Bec. 83,)

Io tiie case of Liaramie County ve.
Albany County above referred to,
the Supremes Court of the United
States. while admitting that injus-
tice and hardship may be suffered
in some cases, says the questionis a
legislative and oot a judicial one,
and that the power to prescribe the
rule -by which a8 division of the




