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WEyve surrender a pot
tionlonlodion of our splice totodaydv to annan ifr
ticla on the subject offppolygamypolygamy in
utah which was pub-
licationli several months ago butbat
was laid aside through pressprem of
other matter and diddia not receive
the attentionir watch it4 pemerited
woiwo Jotake pleasure in now
presenting ibit for the con-
sideration of the public as
it is carefully written and consid-
ers the subject inlix a different man-
nor

man-
ner to the common style

the article iaIs from the pen of an
english barrIbarristersier nowcow a member
of the newnow york bar whawho Is a
blaster of artsarta of thetho Univeuniversityralty
of oarncarnbridgerbridgET and the author ofbf a

marriage and legitima-
cy 11 which iaIs won knowknown in thetho
old world and the newnow A

thathe writer shows
that thothe practice of polygamy is
noxnot anciand never wabwas d drizzle at
common lawlae a position taken
long ago by ahethe nr vs
and that anere is no national oomcomboba
inga law in thiathis country nor any
ecclesiastical lawjar also that the

of marriage are not
necessarilyariy illegitimate and he
furtherfarther proves beyond dispute that
until the lawaw of upagrees was pass-
ed in 1862 polygamy bouldcould not in
any sense bb considered a crime
0ano the territory of utah and was
not even illegal in this territory
there araare beveralseveral other paintspoints put
forth and well established all bear-
ing on this important subject

lucid legal argument may
not have any bearing at present in
a judicial consideration of0 calef
arising under tilethe law of 62 but it
igIs of importance as a logical dis-
quisition ning tawthe mormor-
mon Positpositioniori apart from atsts reli-
gious ground and coming from a
nonuon 9 Alormonmormon source iis the more
valuableableabla a weapon of defence in the
polemical warfare waged against a
practice which has beenleen common
among the great majority of man-
kind irom tuethe remotest periods of
human history wovo commend it
to our readers fortfoitfortor heitthelt careful con-
sideration 7

I1 rOLYgamyGARY JN urahurail
M the decision of the united states

supreme caunt declaring the act
of Cingrese under which george

convicted of bigamy
to babe constitutional I1 suggests grave
questions of a social cilarcliarcharacteraeteracter ir-
respective of the religious element
imported into the case by the lat
ter day saints relying upon the
clause etof the constitution which
enacts that congress shall make
no law respecting an establishment
of religion or prohibiting the free
exerexerciseelsie thereof 11 amendments

articarticlee
it appears that the statute under

which 11 anolda waswaa Indictindictedtd was
passed in the year 1862 and enact
ed thatthai overyevery person havingbaving a
husband or wife living who mar-
ried another whether married or
single in a terriTarilterritorytory orar othenother place
over united states have
ezexclusiveelusive jurisdiction laIs gouty of
bigamy and shallahall bebo punished by a
fine of not morainora than and by
imprisonment or a term of nolnot
more than tive years YRR KB beesee

1

george reynold waswaa indicted for
bigamy in mhd third district court
of the teriiTerilterritorytory of Utahand was
convicted thothe conviction was
affirmed by thetheetheotheoprespremaprem court ol01

that territory and talat
further by the
court of the united bateebated the de
feusefouse throughout relying principal-
ly upon the clauciauclabo in
tion quoted the
being a member of tthea church of
gilgellatteratter day saints of jesusjesua christ s

a form of religion iain which polyga-
my ia not only permitted dutout en-
joined underas clalmedclaimed an alleged
special ierevelation fromfrona heavenhealen

bigamy was neven known as a
crime to the ecommon jawlaw of engeug
land and according to the canoncinon
ista was notnol bhattiwhat la now understood
by that offeastlasti1 but it consisted jn
marrying two virgins successively
one after the death of the

1oaler or
once marrying a widow 15 enst 88
such were teemedesteemedea incapable ofoi
orders etc and hyby a canoncalon odthe
council ofbf lyons AD 1274 pope
gregory X iverelverewere omm pr tilegia
derfderi titiziti ef or

v
diott his canon was

aadoptedd opted and explained in england
bbyy hedwhedw ajL stet 3 c aj5 and bigamy
therthereuponupon became no counter plea
to the claim of beneatbenefit of cclergy
ai 40 ededww 3 45 ff 11 hen 4 11
4348 13 hen 4 69 P 0 131

theth6 cognizance of the plea of big-
amy wagwas decdeedeclaredlarad by IS18 ededw 3 c
2 to belong to thethie courtcour christian
ikelikeilke that of bastardylA

i butbat eby 1
edw a6I1 c 12 J 16 bibigamygamy watwas dedo
dared tto0 bobe no longer an impedi-
ment to the claim of clergy seebee
dal 21 diersoDj erSO

thus it apneajq that bigamy in
tthis restricted niemeaninganing at all
events waswabwas declared by I1 edwardrdward
ath to be no longer inan imimpediment
to claim of benefit of clergy which
benefit wa no to ihlaethose in
holy orders but extended to all
clerks or leannealearned persons bigamy

r polygamy inanein the sense in whichimich
weWO now urunderstand the term bad
nelvnever the subject of legisla
tian elthereither eecclesiastical or civil
untilI1 I1macjjacjae J c 11 AD 16941604
when torforor time in the his-
tory of thewridstidtidrid and in the
century of the christian era it was
made a criminal offence bigamy
or polygamy in the eye orof the
criminal lawjaw is the act of formally
enterincerine into the marriage relation

i with a third person by one sustain-
ing at the same time the relation
with a second personerson 2 Bish Crim
law leclacsec this sexual rela
tion ship had certainly never keenbeen
cognizable as an offenseoffence by the
temporal courts until constituted a
drimecrime by the statute of james it
was unknown as a crime to the
common law ofdf england and the
canon law oveneven ifit it assumed any
spiritual interference with sucheuch a
relationship of which there is no
evidence had never any force in
england properioproprio TheTheKingsKinga
ecclesiastical law alone took effect
in england andaud no decreeftdecree ot any
ecelecalecclesiasecclesiasticalesiasacalocal council unless adopted
by express statute or by the tacit
consent of the nation certacertainlyiDly
no decree of a foreign provincial
council such as lyons or even
rome itself had any force in the
realm of Enenglandkland unless eoso speci-
ally adopted it might be other-
wise with an council
in which the king of england was
represented mr burge says in
his work on colonial and foreign
laws that according to theCanon
lalawjaw gsagixA glegliuiLbovah janu
andtind void will have the effect of
entitling the wife if she be in goodflood

to illiti rights ol01 prop-
erty which boull have been com-
petent to her if thetho marriage had
been valid and of rerendering the
children legitimate suehsuch ss he
adds was not recognized by the
civil law but sprung from the
canon lawilafi it was unknown in
England Ireland and holland but
was admitted into france spain
and Gergermanymairy and has struggled
it would beemseem notnob altogether inef-
fectually for a recognition in scot-
land elagepage it is thereforere
with or ecclesiastical law
of england that wowe alone have to
deaideal andaid which as part of the com-
mon law of englandE 11 glandgiand was imimportedarted
into the Ambamericanrican colcoicoloniesonlesT tbtthe
canon law which when enotnot re-
pugnantfugnpugnantut or derogatory
to ahe laws oior statutes of01 the realm
nonnoc to the prerogatives of the regalreo
crown of thetue bame 35 hon 8 c
16 forms partparc otof the lawjaw of the
land may bobe stated to be as de-
scribed in ohetho preamble of 25 hen

c 21 a codet laws which the
pe pie have takentaen at their own free
liberty by thaltheliit jovnown consentnt lo10 be
used imongamong them and not as niehie
laws of any forenforeign prince poten
tatetale or prelate and thus as
mr aobilgeragers ayslaysaya much of thetha
canon law has been virvirtuallydually
adopted intoluto 1

our system and hasha a

durnsdurniduring mouymany centuries been ac-
commodatedcommodated byjoy our own lawyers
ito the local anandd customs of
the country 31 bogers ececclesclecies
lawslaw gibson a introduction to
cod and garippo
otherothel decisions

lord hale in speaking on the
bamesame says all hethe
strength that eitherelther the papal or
imperialinP al lawslaves have obtained in
thathatt kingklogdopa laIs onty because they
have bebenbien received and admitadmittedtedteo
either by the consentsent of parliament
anaauncy coarajko are part of the statute laws
or osooseeso by immemorial usage and
austotocueu lain abdineborne particular cases
and courtscoutts andtind not otherwise and
therefore so far as such laws are

allowed of here so far
they dutobtainafi andanand no further and
the authorauthorityjt and force they havehav
herehero lais not roundedfounded on or derived
from ththemselves for so they bind
no mojemore withavith our own
lawsliwa bind in romo or italy pat I1

r TTT
their authority is rely on
their bebeingling admitteded and recreereceivedcaved
by alone gives them their
authoritative essence and qualities
their obligation hist comCoaT law
27 and vide 2 and
lord hardwicke AADD 1737 in
widdMiddleron vs croftscroft strange 1060
sayssaya that achsuehsuch 0of the canons as
have been used and accustomed
and thereby as it were incorporat-
ed into the common lawjaw appear
to bahavohave0 received a re-
cognitioncogiltion by the preamble of
the I1 henmen 8 c 21 which
according feto his opinionopinions 16 the
rolifellfoundfidati n of the ecclesiastical

and the principle upon
which the canons are binding upon
the laity and upon which the com-
mon law courts notice them as the
ecclesiastical lawjaw of the kingdom
oom dfdig oanvan 0 ab

caracataCarh etc also in bellsbeils
case of a putative marriage the
lordnord justice clerk baldsaid 1I hnowknow
no authority whichwhich the canon jaw
or any other lawjaw has in this coun-
try except in so far as it hashaa actu-
ally been adopted Reportby BR
bellbeij esq A D
1811

As stated by mr burge in the
quotation from his work on eorgeorfor
eignand colonial lawslaws before re-
ferred to there are certain marniamarria

which although they are null
in the eyegye of the law are yet on
account of their having been con-
tracted in good faith and in igno-
rance of the impediment
renderenderedredzed them unlawful so far fa-
vored that the issue are legitimate
though they will not haviahave the
effect of legitimating children
previously born potPol thiershiers
dumariage par 5 c 2 gecsec 2
tomoom 5 p arret du pardjarl de

14 feb 1617 merimerl seprep
universouniverseUnivers tit legit seesec 2 J 20
poetvo e1 lib 25 tit 7 dr coneconchoab 21 t8
A former able member of the scotch
bench lord ivory speaking on
this subject says the issue may
sometimes be legitimate where the
marriage has been void nay where
in the result the marriage has been
actually annulled s and refer-
ence was in illustration mademado to
the case of issue by a putative
marrmairmarriagemairlmairilageingeage where one or both of the
parties were at the time in bona
fide this case it iaIs true did not
reach a finaifinal judgment bells case
before referredreterred to but the solem
anity with which wotuu questquestioniunlun wao
entertained anil me javoraoleoie allarzal
lusius lonsions to the principle contained
iciirin ogeome ot ourout constitutional writ-
ers give great countenance to the
reception ofbuchsuch a consideration as
an elementclemenit in questions like the
prepiepresentsentsont but whether or not in
scotland there can babek no doubt
that the issues of such putative
marriages arearc received as legitimate
in various other countries

lord cokecokes into speaking of these
marriages by rea
oonsonon of expressexpressedgedsed him-
self thus so it is if a marriage dedo
facto be voidable by diforca in
respect to consanguinity annaffaffinitylaity

or buensuen like whereby
the marriage might have been dis-
solved wdand the parties freed a vin

yet if the husband
die before any divorce for that it
cannot now be avoided this vilewile
defaltode facto shall be endowed for thiss
is matr
domeni and so in a writ of bower
the bishop ought to certify that
they were legi timo patrimoniomatrimoniomattimatrimonio
co according to wordsworda of
the writ and herewith 10
edw III 35 but if ttheyey were
divodivorcedicedaa vinculo matrimonii in
the life of the husband she loseth
her dower 11 dinst 33 a braetonbraatonbrae ton
in the queen v willis cio10 01
fin 811 lord lyndhurstLynd burstburat lord
chancellor saidsald when therethereforeforetore
a contract per verba dedo droeproesenti
beawbetweeneencen two0 parties was followed
by a marriagemarriagei solemnized in the
tacefacetano0 the church between one of
ththeei parties and annaeanother perdoperson hethe
iatterlatter marriage was not byrby peasonreasonso n
edthef the woidvoid66
but merey volevoidable dasdabas a con-
sequence

0nr
orthis that 1IF bucheuch maimalmar

niageliage were not annulled by sentence
of the ecclesiastical court in the
lifetime of the parties it could not
be afterwards affected the widow
would hayehave her dower and the
children be legitimate r

no criminality is even BObe much
as suggested suchsuchastatea state of
circumstances the subsequentquent
bigamy statutes alone interfered
with the recognition of suchbuch double
marriagesmarrisi vewe believe that in
every state throughout the unitta
states bigamy iais forbidden by sspe-
cial statutes of the respective stalesstates
thereby saboring the yiew that at
common ivilaw uiaula nonot offence and
ecclesiasticallyi llyily at all events no

ito 1

special canon is to babe found on the
L in some of tthehe states the
rights ofnf a wife and the legitimacy
of phildren are recognized under
certain circumstances in missourirl
far instance though the marriage
in the lifetime of a former hubbandhusband
or wife laIs void a statute makes
the children legitimate lmlin

v 3 misso
also in texas ffatwell v

jackson7 7 tex and in cali-
fornia graham v 2 catoal

in louisiana where a woman
is to a mailtoan hayinghaving a former
wife with whom A iaIs abill

if she were deceived by
him being ignorant of any immedi
menti bheshe Is entitled while the dedo

lasts to all the rightsrighta of a
witowite and thu children born during
thisthia veriodperiod are legitimate clen-
denning v clendenning 15 mart
la ASS hibbeltvv 7 laan Sunimerton v livingston
15 korkou an big
jt iswaldis saidsald that in the territory of

utah the ideal legislature has abol-
ished the right of dower aoso that no
one wife shall banebave preference above
anoanotherLher thusthua depriving the first
widewife of her common law rights but
this is little more than has been
donodone in england though the mo-
tive handfand object have been different
thusthua in england by statute 3 4
win IV c 1051 a widow married
subsequent to lytlet january 1834
shall not be entitled tb
of any landjand which ehalt have beenbeena
absolutely disposed of by her hus

I1 band in hishia lifetime or by his
will that all partial dispositions
debts encumbrances contractshandrand
engagements to which hidhia land
shall be subjected shail be good
against her dower that her dower
may be barred by aea single declara-
tion in any deed executed by the
husband or by and finally
unless a contrary intention is dode
clarea by the will a devise by the
husband of any estate or interest in
handoutfandland putout of which she would be 6en-
titled

n
to dower to or for the benefit

otof the widow shall bar her dower
upon which waswaa
acat that time generally accepted
that a mormon or polygamous mar
ariage kasnotwas not absolutely prohibited
in the utah territory sir I1 P
wilde judge of the didl
vorce court said in layde
and woodmansee L J it N 6
volvoi 3335 P m A ae I1 p 6757 the

dopadiopa rifaio to dallied
upon onethe righttight ofor succession ororieorietle-
gitimacy

i

which it might beber proper
to accord to the issue polygamous i

1 minors nor upon the right uror dobli
lationsaaltio 3 I1inn relation to third persons
which people living under the sasanc-
tion

dc
of auch unions have createdcreatect

for themselves all that is intend-
ed here to be here decided 15is that
as between each other they are not
entitled to the remedies the adju-
dicationdi orir relief bf the matrimo-
nial jiwlaw ofof Is

in the case of appeal from aEL jjudg-
ment

a dg
men cofof the supreme courtof bom-
bay Ardraseer v
boyne P UJ ciC0 i vol 10 p
2715 where according to paradoparaeoa
taw under certain circumstancesj
ohelithethe husband is permitted to take
another wife the first being alive s

dr lushington in pronouncing
judgment saidhaidsaidInmilkii suits com-
menced on the civil side the pecu-
liar which belong to the
exerexerciseelticiti ofbf ecclesiastical jurisdic-
tion would not arise proceedings
might bobe conductedoonducted on the civil
side with such adaptation to the

of the case as
0 might require though

on tho ecclesiastical eideelde
such modification would be wholly
irreconcilable with ecclesiastical
Ilawlwaw thibthia appeal wagwaa decided in

priorortoto the existence of the
present divorce court but
theh prsabesameprinciplessciples involved seem to be
pthe as those considered in
jayde vsvo hyderyde and woodmanseeWoodmanseef
and the decision appear tobeto be in
accordupapoi the whole it apappears that
bigamy or polygamy is not a crime
known to the common law of
england or to the
lawjaw of buglandengland except as affecting
the souls healthhenith andband as such per-
haps cognizable by the ecclesiasti-
cal juamesjudges in tuatthat country but as
we snail presently seebeesuehbuchbucheuch eccle-
siasticalsias jurisdiction limhay no exist-
enceancelain this country that until
congress passed an act in 1862 ren-
dering suehsuch a pricedproceeding penal it
was not illegal within the territory
of utah there being no
ledged spiritual jurisdiction within
the jurisdiction of the united
states thetheofoffense in this country
resting only on of the hev
eral batata that the
actton congress can scarcely have

effect or par takotaho of
t

ft f t S t

the odious character of an excz post
facto lawla w hat eyeneven prospec lively
this actnet habbaa remained virtually a
dead letterlutter fdafolfor momebome ia yearbyearsaonsorkoror ilasidabhasnas
been ineffective until brought to
bearchbear in thetho rialtrial of george rey-
nolds thaithat the WOwomenmen toifor the
mostmoat part have submitted to poly-
gamous unions in ignorance of
their illegality and that if thelahthe jaw
is strictly erteitforcadenforced many thousand
of women willbill be stigmatized as
concubine and many ththousandsoi
more children bo branded as iillegi-
timate

lidi1341

we contend anai bigamy iais arl
crime created by statute
the statute at0 jamedjame diddisi not eex-
tend

x
to the colonies otherwise

there 1troadwouldald have beertbeell noho 9

clityi torforI1 the enactment of special
statutestu onon the in the differ-
ent states of the Uunionibn that in
the absence of any ecclesiastical
canarr which have beenbeeri in-
corporatedcorporated into wethe commoncommon lawlav
even though boloo temporal penalty
attached thehe offenseoffence cannot be
said to have been forbiddenn at
common law andalid thatthab therefore
prior tito thether year 1882 bigamous or
polygamous unions however re-
pugnant to the general feeling of
christendom were not absolutely
illegal inalnain a territory where no ppro-
hibitory

ro
hibi tory stastatutetilte existed on the sub-
ject subsequent to that date there
lais unquestionably no roonroom for con-
troversytroversy although considering the
practical immunity resulting from
the enforcementnon of thothe law
undand uhethe general belietbelief especially
among the tamalefemale portion of the
conicommunity that the law Wwaswaaas in-
operativeoperativesa generalgienefienenalial amnesty might
well be extended to innocent huthufbuf-
fered the jaw haghas now been vin-
dicated andhud for the present must

unquestioned but at feastleast
in allmil casaia antecedent to the enact-
ment of congress it cannot be af-
firmed that any jawlaw was violated
this iis evident from the fact that

polygamy ws hotbot knykuy
state until made an indictable of
tenee hyby the seve-ralseveralbeveral state legisla-
tures mr bishop in hlahia work on
criminal liaw says polygamy
was not indictable until madeeoby
the sueSUistatutetutetutt jac 1 c 2 whenirbin com-
mitted within lishia Maje do-
minions of england and wastwales BO9
that iiriin this councountryay 1the offense
reststests viltilonyulloby aetaacta of0 the several
bbate legislates vol f1 2

hithlfit lais MUan established doctrine 0el
our courts iassobatsbays tibotibe gamesame authori-
ty that we have no natinationalonal coecomcomcog
mouMoM JV us peters 8
pet vhus clateclare 2
meleanmclean dawson vs shaver
1 iol there is no
clause in ththee UnI tedked states consti-
tution nor aanyny act of congietaCon glesagiesa
adopting the common law as Aa
nationationalniliniLl sysystemstem bishops crim
lawvorlaw volyol 1 US we can have
no national common law unless
one has been introduced eithercither by
the constitution itself or by acts
of congress mademadd in purspunspursuancebance of
the same constitutional auauthoritythorit jy

1 blahosbishop 0C L vol 11 1016 offftt
is ksaysay s withet Zkanufam authority
esthethe established doctrine ot ouounourr
courts that we havealve no nacona
common jawlawaw butbat in thelanthalauthe languageguage
ofdof marshallMa C J 91 whenwilin a com-
mon law right is assentedasserted wemusawe jaust

thetho state in which the con-
troversytroversy originated wheaton vsvi
detrapeters 8 vetpet agi Seteed susuprapra
and further the united
courts cannot punish crimeaprimes against
government until they have been
dennedbenned and specified 6oytoy ahan act of
conCoDcongressgress 17 S agv hudson 7
cranch 32 TJ 8 vsve coolidge I1
1 wheat reversing decision of

in I1 oaths JTU 5 ly
lancaster 2 daleanmalean and
num er pasescases in the colo-
nial jurisprudence of homeeoma of0 the
older Statesafewfowfew of the Englisenglishlz
statutes passed subsequently to
the settlement were adopted and
that made of force by gereral con-
sent cormcorn v chapmamChapmdm ls kegsmegs 63

v cliffordordard 22 ecordmccordSf 31
state v PollinSollmaasmann H ey
v bams 3 gill 1I h52 but
unless BOso adopted no sucusuch act of
parliament bound the coloncoloniesids ex-
cept by express words ogmon v
miller 2 sriwanachmansTimaniwan rudlsull v

16 pick 9 13 comblo v
clifford supra cominos v
Agagelodge 2 grat jbf

C JL vol 11

the statute against bigamy 1I jye
11 c 2 A D 1604 was passed little
more than yearayesra 10
the earliestgarliest enenglishglish settlement i

1607 and as we have already seenbeenwashawas limitedeted to edglandengland and wales
consequently bould hayehave had no
reference tok0 the coltincolonieslesies to
know what the coallianov lawkawwasvas
before of anyapy statute
Is T lock and kopytolioyirey to set open


