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WE purrender a considerable por-

fion of our space to-day to anar-jp
ticle on the subject of polygamy in

Utah; which was prepared for pub-
lication several months ago, but
was laid aside through press of
other matter and did not receive
the attention which it merited,

We take _ pleasure in. now
prezenting it for . the . con-
pideration of . the 'public, as

it is carefully written and consid-
érs the subject in a different man-
ner to the comimon style.

_ The article is from the pen of an
English barrister, now a member
of the New York bar, who is a
Master of Arts of the University
of Cambridge and the antnorofl a
work on **Marriage and Legitima-
{g"’ which i3 weoll kuown ib the

14 World and the New. . .
The writer shows unmistakably
that the practice of polygamy is
not and never wWas 4 Crime at
common law—a posllion taken
long ago by the DESERET NEWS—.
and that there is no national com-
mon law in this country, nor any
egelesiastical law; also that the
oifspring of plural marriage are not
necessarily illezitimate. Aund he
farther proves beyond dispute that
until the law of Congress was pass-
ed in 1862, polygamy could not io
any sense be considered a crime
in the Territory of Utah, and was
not even illegal in this Territory.
There are several other points put
forth and well established, all beax-
ing on this important subject,

LT'his lucid legal argument may
not have any bearing at present in
a jadicial consideration of cases
arising under the law of ’62, but it
is of 1mportance as a logical dis-
guisition, sustainiag the ‘Mor-
mon'” position apart from its reli-
glous ground, and coming from a
non-**Mormon’'’ source, ie the more
valuable a weapon of defence,in the
polemical warfare waged against a
practice which has been common
among the great majority of man-
kiod 1rom the remotest periods of
bhuman bhistory. We commend it
to our readers for their careful con-
slderation:
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POLYGAMY IN UrAH.
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% The decision of the United States
Sapreme Court. declaring the Act
of Coungress, under which George
Reynolds was convicted of bigamy,
to be copstitutional, suggests grave
questions of a social character ir-
respective of the religious element
imported int> the case by the Lat-
ter-day Saiants, relying upon the
clause of the Constitution which
enacts that *“Congress shall make
no law respecting an establishment
of religion, or prohibiting the free
exercise thereof.” (Amendments.
18t Article.)

It appears that the Statute under
which Reynolds was indicted was
passed in the year 1862, and enact-
ed that ‘“‘every person having a
husband or wife living, who mar-
ried another whether marrled or
gingle, 1n a Territory ar other place
over which the Uaited States have
exclusive jurisdiction, is guilty of
bigamy, and ahall be punished by a
fine of uot more than $500, and by
imprisonment for a termx of not
more than tive years.” (R. 3, Bee.
5,352.)

George Reynolds was indicted for
bigamy in the Third District Court
of the Territory  of Utah, and was
convicted, The conviciion was

afficmed by the Supreme Court of |

‘that Territory and thatdecislon was
farther allirmed by the Suprewe
Court of the United Slate:, Lhe de-
fense throughout relying priucipal-
ly upon the clause in ihe, Constitu-
tion quoted, the defendant, himself
being a member of the Church of
“iLatter-day Salots of Jesus Christ,?’
a form of religion in which polyga~-
my ia not oanly permitied but en-
joined under,as claimed,an alleged
special revelation from Heaven,

Bigamy was never known as a
crimé to the common faw of Eng-

‘land. And according to the Canon-
ists was not what is now understood
by that offense; but it consisted in
marrying two virgins successively,
one.after the death of the other, or
once marrying a widow. 3 Inst. 88.
Such were esteemed incapable of
orders, etc; and hy a cauon of ihe
council of Lyons (A.D. 1274, Pope
Gregory X) were omni privilegio

clericali nudati et epercioni Jori|

secularis dioti, His canon was
adopted and explained in England
by 4 Edw. I, st. 3, ¢. 5, and bigamy
thereupon became no counter plea

| to the elaim of benefit of clergy.

M. 40 Eaw. 3, 42; M. 11 Hen. 4, 11,
; 13 Hen. 4, B;-Ettntl;ndf.lf’. (Ji lgﬁ)
he cognizance.o e pleao -

amy was declared b 13 Edw. 8, c.

2, to belong to the Court Christian
like that of bastardy. Buat by 1l
Edw. 6, c. 12, ¢ 16, bigamy was de-
clared to be no longer an impedi-
ment to the claim of ¢lergy., BSee
Dal. 21; Dyer 201,

' Thus, it appears, that bigamy, in
this restricted. . meaning at all
events, was de¢lared by 1 Edward
6th to be no longer an impediment
to claim of benefit of elergy, which
benefit was not limited to those in
boly orders, but extended to all
aisrg.!ll or anrnf;i persons. 1Big;fﬂ§
or polygamy, in the pense in whie
we now understand the term, had
never been the subject of legisla
tion, either ecclesiastical or civil
until 1 Jae: I, e, 11 (A.D. 1604)

when for th%t time in the bis-
1

tory of the d, and in the 17cth
century of the Christian era. it was
made a eriminal offence. Bigamy
or polygamy,in the eye of the

criminal law, is the act of formally | 4

entering into the marriage relation
with a third person by one sustain-

ing at the same time the relation | ges

with a second person. 2 Bish.Crim.
Law, 891, &e. This sexual rela-
tionship had certainly never been
cognizable as an offence by the
temporal courts until constituted a
¢ryme by the statate of James., It
was unknown as a crime to the
common law of England, and the
Canon law, even if it assumed any
gpiritual interference with such a
relationship, of which there is no
evidence, had never any foree in
England prc?aﬂa vigore. TheKing’s
ecclesiastical law alone took effect
in England, and no decree of any
ecclesiag®lcal council unlessadopted
by express statute or by the tacit
conseny of the nation—certainly
no decree of a foreign Iprovinmeial
couneil, such as Lyons, or even
Rome itself, had any force in the
realm of Kngland, unless so speci-
ally ndugted.. It might be other-
wise with an cecumeniecal couneil,
in which the King of England was
represented. Mr. Burge says, in
his work on **Colonial and Foreign
Laws,” that,according to theCanon
law, A marriage, =) h nnl
and void, will have the effectof
entitling the wife, if she be in good
Faith, Yo enforce the rights ot prop-
erty which woull have been com-
petent to her if the marriage had
been wvalid, and of rendering the
children legitimate.” *'Such,” he
adds, ““was not recognized by the
civil law, bat -sprung from the
Canon law;j it was unknown in
England,Ireland and Holland, but
was admitted into France, Bpain
and Germany,” and has struggled,
it would seem not altogether inef-
fzactually, for a recognition in Bcot-
land. (Page 152.) It is therefore
with theCanon or ecclesiastical law
of Eungland that we alone have to

‘deal and which, as part of the com-

mon law of England, was imported
into the American colonies. The
canon hmhlfih' ?h&ﬂa “nnttm-_
pugnaut, rarient, or derogatory
Lo lh;lnwa or statutes of the realm,
nor to the prerogatives of the regal
crown of the same,” (35 Hen. 8, ¢.
16,) forms E:rt of the law of the
land; may stated to be, as de-
scribed in the preamble of 25 Hen.
8, ¢. 21, a codeof ‘‘laws which the
pe-ple have taken at their own free
liberly, by their own consent, to be
used among them, and not as fhe
laws of any foreign prince, poten-
tate or prelate;”” and thus as
Mr., Rogers gays, ‘““Much of the
Canon law has been wirtuslly
adopted into our system, and has
during many centuaries been, ac-

commodated by our own lawyers
to the local babits and customs of
the . country.” Rogers’ Eccles,
Law, Gibson’s Introduetion to
Cod., 27; 2 Atk. 673, and various
other decisions,

Lord Hale in speaking on the
same subject says: ¢All the
strength that either the papal or
imperial laws bhave obt in
that kiogdom is only because they
have been received and admitted,
either by the consent of Parliament,
and 80 are part of thestatute laws;
or else by immemorial usage and
custom ia some particular cases
and courts, and not otherwise, and
therefore, 8o far as such laws are
received and allowed of bere, so far
they ootain and no farther, and
the authority .and force they have
here is not founded on or derived
from themselves, for so they bind
no more with us than our own
laws bind in Rome or Iltaly. Bat

——

theirauthority is founded merely on
their being admitted and received
by us,which alone gives them their
authoritative essence and qualities
their okligation.” ' Hist, Com. Law,
27, and vide 2 Inst. 652, 658. And

13])9&1&.1 canon is to be found on the | the odious eharacter of an ex post
subject, In some of the States the | facfo law--that even pros

——
_—
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—

ciively

rights of a wife and the legitimacy | this act has remaiped virtuaily a

of children are recognized under |dead letter for some 15 years,
certam circumstances. In Missouri,

for instance, though the marriage

Lord Hardwicke (A. D, 1737) in I in the lifetime of a former husband

Middleton vs. Croft, Strange, 1060,
gays, that such ul’ the canons as
have been used and accustomed,

and thereby, as it were, incorporat- {441, |
- 5 i Jackson. 7 Tex. 576. And in Qali-|of women will be atigmatized as

fornia. @raham v. Bennetl, 2 Cal.y| concubines, and many thousands
In Louisiana, where a woman | more children bs branded as illegi-

ed into the common law, appear
to have received a statutable re-

cognition by the ‘preamble of|503,
- . is married to a man having a former | timate.

the 25th Hen. 8, e. 21, which

according te his opinion, ‘‘is the

cuum. .

wife, with whom & marri

or wife is wvoid, a statute makes
the children legitimate, 'Lin-
Lincuum. 8 Misso,
Aleo in Texas. Hatwellv.

age is siill

foundation of the ecclesiastical | subdisting, if she were deceived by
_Pﬁhﬂh and the principle npon|him, being ignorant of any impedi-
W

ch the canons are binding upon | meént, she is entitled, while the de- |

the laity, and upon whichthe com- | ception lasts, to all the rights of a

mon law courts notice them as the
ecclesiastical Jaw of the kingdom.”
Cam. Dig* Can. O; Godol. Ab.
585; Carth. 485, ete. Aleso in Bell's
case of a putative marriage; the
Lord Justice Clerk, said: **1 know
no suthority whic}’l the canon law
or any other law has in this coun-
try, except iv so far as it has actu-
ally been adopted.” (Reportby R
1%&1], E:q., Edingburgh, A. D.
11, -
Au)atat.ed by Mr, Buarge, in the
uotation from his work on *'For-
eign and Colonial Laws” before re-
ferred to, there are certain marria-
which although they are null
in the eye of the law, are yet, on
account of their having been con-
tracted in good faith and in igno-
rance of the impediment which
rendered them unlawful so far fa-
vored that the issue are legitimate,
though they will not have the
effect of legitimating children
previously born. Poihier’s Traite
du Mariage. par. 5, ¢. 2, sec., 2,
tom, 5, p. 230. Arret du Parl de

Bordeauz,14 Feb, 1617; Merl, Rep. |

Univers, tit Lejit, sce, 2, ¢ 24
Voet, tib. 25, tit 7. De Concub. n, 8.
A former able member of the Scotch
Bench, Lord Ivory, speaking on
this subject, says: *The issue may
sometimes be legitimate, where the
marriage has been void, nay, where
in the result the marriage has been
actually annulled.’”” And refer-
ence was, in illustration, made to
the case of issue by a putative
mairiage, where one or both of the
parties were, at the time in bona
Jide, This case, it is true, did not
reach a final judgment. ( Bell’s case

before referred to.) But the solem-
nity wiih which tbhe guestiou wae
enterlained, apd toe

wife, and the chiidren born during
this period are legitimate, - Clen-
denning v. Clendenning. 16 Mart

or has
been ineflective until brought to
bearin the trial of George Rey-
nolds—that the women, for the

| most part, have submiited fo poly-

imous unions im* ignorance of
heir illegality, and thay if the law
is strictly enforced many thousands

%

We contend that bigamy is s
crime created by statute alone,that
the statute of James did not ex-
tend to the colonies, otherwise
there would haVe beefi 1o neces+
sity for the enactment of special
statutes on the subject in the differ-

ent States of the Union, that in

La, 438. . bbell v. Jukst-in.T La. |the absence of any ecclesiastical

An, 262—Summerton v, Livingsion,
16 La. An. 519. = vl

It is'said that in the Territory of
Utah the local legislature has abol-

ished the right of dower, so that no

f

voravre al-[upon the
lusions to the principle contained | gitimaey which it might d¢
in some of our constitutional writ-\ to accordto the issue of poly

tion in any deed executed by
husband, or by his will; and finally,

one wifeshall have preference above
anocher, thus depriving the first

canon which might have been in-
corporated into the common law,
even though no temporal penalty
attached; the offence caenot be
said to have been forbidden at

common  law, and that therefore,
prior to the year 1862 bigamous or

wife of her common law rights; but | polygamous unions, however re-
this is little more than has been | pugnant to the general feeling of

done in England, though the mo-| Christendo
tive and object have been different. | illegal

were not absolutely

in a Territory where no pro-

Thus in Evgland, by statute 3 & 4| hibitory statute existed on the sub-

Wm, IV, ¢. 105, a widow married
subsequent to 1lst January, 1834,
shall not be entitled to dower out
of any land which shall' have been’

Ject, Subseguent to that date there
is unquestionably no room for con-
troversy, although considering the

practical icdmunity resulting from

absolutely disposed of by her hus-|the non-enforcement of the lsw

will; that all

engagements to which his land
shall be subjected, shall be good

band in his lifetime or by hisjund the general belief, especially
partial dispositions, [among the female portion of the
debts, encumbrances, contracts and

community, that the law was in-
operative, a general amnesty might
‘well be exteuded to innocent suf-

against her dower; that her dower | ferers. The law has now been vin.

may be barred by a single dacl:gl-
e

unless a contrary intention is de-
clared by the will, a devise by the
husband of any estate or interest in
land out of which she would be en-
titled to dower, to or for the benefit

of the widow, shall bar her dower. | fease by the several State leg
Upon the assumption, which was | tures, Mr.
at that tlme generally accepted, | Criminal Law,
that a Mormon or polygamous mar-{ was not jndictaf;
riage was not absojutely prohibited | the Statute Jac. 1, c.
in the Uttah Territory, Sir I. P. | mitted *within his

dicated and for the present must
rezaain unquestioned, but at least
in all cases antecedent to the enact-
ment of Congress it cannof be af-
firmed that any law was violated.

This is evident from the fact that
polygamy was not indigtable in any

State until made an indictable ?f-
isla~
Bishop, in him ork on
says: "“Polygamy
le until made so by
2, when coms-

M:sjentg'a_ do-

Wilde, (Judge of the English Di- | minions of England and Wales,’ 8o,

vorce Court) said,in Hy

and Woodmansee, Li. J. B (N8,

devs. Hyde|that in this country the offense
) | rests only on

the acta of the several

V‘Bl’l" 35’ 'P- ﬂl'..', A.- &Ef‘ pa bT;“ThH Etm 1&51513\“;“&5." vﬂln 1, % 3?9-

b

(onrt ﬂﬂ;f
g succession or le-

gamous

ers, give great countenance to the [minors, nor upon the right or obli
reception af such & consideration as |gations in relation to third persons,

an element in questions like the
resent, But whether or not in
gotland, there ¢an be no doubt
that the issues of such putative
marriages are received as legitimate
in various other countries.

Lord Coke, in speaking of these
marriages de facto,voidable by rea-
son of precontraecl, expressed him-
self thus: “*So it is, if a marriage de
facto be voidable by divores in
respect to consanguinity, affinity,

which people living under the sarc-
tion of such uniony have created
Jor themselves. At} that is intend-
ed here to be here decided is, that
a8 between each other they are not

entitied to the remedies, the adju-| Law, Vol, 1, } 18,

dication, or relief of the maftrimo-
nial law of England "

In the case of appeal from a judg-
ment of the Supreme Court of Bom-
bay (Ardrascer Cursetzel v. Peroze-
boyne, Mome’s P. U, C., Vol. 10, p.

precontract, or suenh like, whereby | 275), where, according to Parsee

the marriage might have been dis-
solved and the parties freed a wvin-
culomairimonii; yet if the husband

die before any divoree, for that it|Dr,
cannot now be avoided, this wife | judgment,

de facto shall be endowed, for thi-
is leg

itimum matrimonium quoad |

taw, under certain c¢circuamstances,
“‘the husband is permitted to take
anotber wife, the first being alive,”
Liushington, in pronouneing
said—*[(n suits ecom-
menced on the e¢ivil side the pecu-
har difficulties which belong to the

dotem; and 80 in a writ of aower, |exer¢ise of ecclesiastical jurisdic-

the bishop ought to certify that
they were [legilimo maurimonio
copulati according to the words of

the writ; and herewith agreeth 10| cireumstances

Edw, III. 35. But if they were
divorced,a vinculo mailrimonii in
the life of the husband she loseth
her dower.” (Inst. 33 a.) Braeton.

the Queen v. Willis (10 Cl, &

in, 841). Lord Lyndburst (Lord |

Chancellor) said: *When therefore
a contract per verba de proesenti
between two  parties was followed
by a marriage solemnized in the
face of the Charch beiween one of
the parties and ane person, the

latter marriage was not by reason

of the precontract qbsolutely void,
ut merely t?ﬂfdﬂbk; pd as a con-
sequence of this, that if such mar-
riage were not annulled by sentence
of the Ecclesiastical Court in the
lifetime of the parties, it could not
be afterwards aflected; the widow
would bhave her dower, and the
children be legitimate,” . .

No criminality is even so0 much
as suggeated under such a state of
circumstances. The subsequent
bigamy statutes alone interiered
with the recognition. of such double
marriages, We believe that in
every State throughout the United
States bigamy is forbidden by spe-
cinl statutes of the respective Slates,
thereby favoring the wview that at
common law it is no offence. And

tion would not ‘arise, proceedings
might be conduected on the civil
side with such adaptation to the

"?IE ’prﬂfﬂ“ to daride ) It ja un established doctrine eof

our courfs,’’ says the same suthori-

proper | ty, ““that we have no national com-

mon law.”?  Wheaton wa, Peters, 8
Pet. 591-658. Sonnan vs, Clarke, 2
McLean 568, Dawson vs, Shaver,
1 Blacks., 204, 205. “There is no

clause in the United States Consti~
tution, nor any act of Congress
adopting the common law as a
national system.’”” Bishop’s Crim.
““We can have
no national common law unless
one has been imtrodoced either by
the Constitution itself or by acts
of Congress made in pursuance of
the same constitutional authority,”
1 Bishop. C. L, vol, 1,}¢ 16. ‘¢
is,”” says the same authority,
“‘the established doctirine of our
courta that we have no national
common law; but,”’in the language
of Marshall C, J., ““when a com-
mon law right is asserted, we musi
look to the State in which the con-
troversy otiginated. Wheaton wvs,
Peters, 8 Pet. 591, 658 ete., (supra.)
And farther: “The United MStates
courts cannot pupish erimes against
government until they have been

clrel , of the case a8|deflned and epecified by an act of
iustice might require, though [Copgress. U. B, vs, I{ sony 7
on the eccliesiastical side | Uranch, 82, U. B. vsa. dolidge,

such modification would be wholly | 1 Wheat 415, reversing decision of

law,
18386,
present Knglish Divorce
the prineiples-involved seem to be

This appeal was decided in
prior to the existence of the

the same as those considered in
Hyde vs. Hyde and Woodmunasee,
and the decizions appear to be in
n !

irreccncilable with = ecclesidstical | StoryJ. in 1 Gaths 488,

Court, but P

> B U
Lancaster 2 McLean 431,433 anf:l
namerous ottier cases. In the colo-
nial jurisprudence of some of the
older States & few of the English
statutes, passed esubsequently to
the ﬂattfemant, were _adopted, and

that made of force by gene COns
gent. Com. v. Chapmam 13 Mel. 63

Upon the whole it appears that | Pemble v. Clifford 2 MeCord. 31—

bigamy or polygamy is not a crime

known to the common law of|

England, or te the ecclesiastical
law of England except as affecting
the soul’s health, and as such per-
haps cognizable by
cal judges in thay eountry; but, as
we shall presently see, such ecele-

giastical jurisdietion has no exist-| Lodge, 2

enceina this ecountry. That until
Cobgress passed an act in 1862, ren-
dering such a preceeding penal, it
was not illegal within the 1erritory
of Utsah, there being no acknow-
ledged spiritual jurisdiction within
the
States, the offense in this eountry
restiog ouly on the acts of the sev-
eral Blate legislatures—~that the
Actof Congress can scarcely have

ecclesiastically, at all events, no|a retreapective effect or partake of

State v. Rollins 8 V. H. 550. Sibley
v. Willigms 8 @ill. & I, 52. Bat

jurisgiction of the Uwnited | was -])fmited

unless so adopted, no such zct of
Parliament boand the colonies, ex-
cept by express words, Comm. .

the ecclesiasti- | Miller 2 Ashman., 6153 Bull v.

Loveland 10 Pick. 9, 13 Pemble v.

Clifford (Supra) Common v,
, Grat, 879,580, Bi-
ghops C. L. Vol jl. ¢379,

Thestatute against bigamy (I J%c.
1. c. 2. A. D. 1604) was passed little
more than twb years previous to
the earliest Engleh settlement
(1607), and as we have already seen
: to Eogland and Wales,
Consequently it could have had neo
reference to" the colonies, “To
tknnnw 1:hhni tl:}l; con:::&mn llt:;_wt::
fore the making of any statn
is the very lock and key to set open .




