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As apnounced on daturduy, after o
lonyg deluy wilch g exprelanl Sudicucs
attributed to waat Of Batiuouy belwool
the Judzes, at 4 p.mn., Chiel Jastic
Zane aud Assvclate Justices Borsinan
soid Powerd eutered Loe
Juuge Borenag proceeded Lo read Lhe

follbWiug

court roos

OPINION
In the Suprema Court of tha Territor,
or Litun,
JUSNE TERM, 15345,

Tag USItEDSTATES OF AMERICA,
Bespoudeut,
VS,
AxGgUs M. CaxyoxN, Appellant.
Boremun, Justlee, delivered the

Lpluiua vl the Courl.

U the 7o day of February, 18553, L
dileudant, Aggus M. Caluvl, was -

. wicloU by e Laird Districtcouart 1o
tue ciiwde of wwwiul coundanliation

Alver Lidal abd o verdict ol gullly, Lt

Miade wis wouou for s bew trigl, waicu

Was Uvelruled, aud toureuapod. od Ld

Toi day of May, 1383, be Was sclilleaiu

) .u."pt:ull.cuun.lj Or SiX WMODios=s au.l
s uasy & Hue Ol 3300, Frowm e Ordes
W 4 the woCion for & ued Lrial

L
1

‘Xpress woids, that the unhwfal
ling must bhe thie work of a human

yetire coirts, from the very nature of
the offeiise, doso hoid.

e the words “inale person®' any
s=oNiption o1 tde crime.

POl suow ¢ b belopged o the
Sls= whilca ul waA carAanis, but it
wWOoulllh uot =W t bLe individaally
vde Cdpadiie, O Lhot Was nat ol ir-
<pulisiue age, or pot ol uascouud
§59)1)
Fae casis Of ex pacta Haedley (31 Cal.
Shy et L va. Linbey (11 Mot
} Fefevecil Lo vy the dleledae 0O Lnls
Fuit, o gut secin dppreahle Chey
bt Cased Ol SnresZicment, and
Ty bonth waus ralsed as Lo che sulll-
i [ tue lodictmegt o eoltber
W do got sve whereta the Insertion
o the wordss mate persou’’ woudld
vave alilied the defeadant inhlsdetense.

{=couliltins the enynavi hecnenatiled

o Qifferent delense

Pl Buy oifler

CTRIT it maile., Iy ¥yuuld oot bave
ol it Ji Ww tdaderstand auy betteg
v gaiare of Cie colie ehurged, e
i 1 okl prejashiced o reapect o

iy sufrstantial rights e caniokb Colu-
plalin,

Cilin Proe. Act. 3479, Laws 1870,

p 145 vincnded b 8 1Rsdy pl 120
We conclie, tnerciura, Ladl {T wus
100 GeCeasary 1o leslzuate tne defend-

jdiCetiuut, Ly wolds,

1

= uly, i Lue

rokde persont e fact, however,
tnat e i u “ale person’t does AppoAr
rom e lodiciment,; taking it alto-
Selvr, LUCHE Mz tae contexto, Lhe na-

tare of the v pseand the recovuized
vounilcatiol o the Lime LO wWKle per-
20m. . :

y cond—=It s clarnsd that the lodict-

Wil brow ue tual Judgioeat tue ==t g b fedbive i aoy slieging  that
Touod b LRe Appealed W Lol courd i dlefeadan. pat forta any pretense of
T ic owdy ol Lide judictivent reads & arcial redation o the Wollsn weoep-
i s = I e wppeiinnt holils that the
‘iue graad jurors of tha Uaile L s po rizht todnterpolate words
Stuics 0f Awclica Withiu auil dor L s srgtule wihitch thie law-making
1)~tilct aluresand, fa the Lerrite UV e inlon el ta ne There. Taal
ivresanl, veuyg wuly ciupalcivd du TS o | T F veieral rule 19 un-
=g D tavie vatyr Ao Had daad P } Wy 3 rue Bt 1 the case in
B-at that Adxius M. Cannoulateol s el thiere | vo duterpolation, The
Eiut; sl U4 Feroitody aloresdi -~ Ll 211 + o Lae tndictipeut, and e
Lo=wil: o tie drst da) ol Juue, tn L4 sl = D bl enpaiadion, Hat i it exists
vusrwl var Locd oue Lasusd id el b A0 Lie 0 ot Fp oAt ol tie words
b L andicighby - Lo, sl DHdivGTe ot e sfatute el o the indlet-
Vs aud casitipuoidsly DEbwe 1 | LS VIS I ey | that if
Lio sal =t dny wf June, A D, dEs2 Vive= the thurd sre-
Lot st uay Of Fevauary, AU ; 2 el s g = l
(ma L Lae wuuslby ol Sdil Lako wa A 3 i - :
I sy i1 Lisan, v (FR RN v il 1 -1 1 !
£l ety waitu  mors thaa v {1 { Tt g . i
Cte Lo owiny Dur Asddudcdd Catind Wefooed cauees iliveeil st these women
d NI G B L Muasol, swil L 1 ~ 0 L Giajee i bo 1 |
s Ulard Gy sy =) " L |
POl Ve satate uf tine salll Un t 1
B ufea L Sdel case adeald prosid ] L b k)
% $ - =t LU pude k] it [ 1 frite N lsy
t aine " \ - [ ()i P i |
s lanl Colians il il I ViveN, i |
121 = sUlll Ziew A Waa- o= | ) P anf by |
I Whethen evidemes Wanler Ak kL | 1 Ll |
f 5 UpJu w9 aileged deld 3 1 I [ difecy be |
1ud | ) 1 - vl =41 Gijectiaon |
; Coaab 1o fails Lo aiieZe O S0 | v onug baurtae e maritt atises: without the
14 sn C ! ) Vo iy
& fuoia LA L Ul 4 " 1, What (s t
& ' 1 L ALTE LY WERCLG O ; | = > I o
. It =l SiETulcs JH dci i i 4 I avis i
- L Dapaiyy aOl Iur oL (T 2 yuld Dot be ended |
paines, piuded, Marvihh ==, 'k S 3 yel L T
Cowiusitly suuwa o>, the "o I g1y 2l Al 1o ad wl =such
Aobr bvbaie sictlos referred 10 provigdes i Wosilg [ tost A rendy o the indl
Lol ' il aad dje person g Voo | (D D =g gt lbey, wurl !
. s & uu jerealber cund bl o ' ekttt no joalor-
i Padl way swodlad yi l u b oas T Pl Cddrdeler ol 1a |
u sl mudey ol a dlisdeiie’anun, ] | | L )t ['nl.-‘-". 1 |
ale - =t (04, BEromm
v mame Angas, is io nils com | D4 taxen atierswurds o woe |
; Y J as Lo B “Ueadell goiore (0 tae @ap o, sliiogss tas |
pri=u, Lite delundant, bimscll, QoW L Ll i L at-
[ I L LTS R A 21 GCLhd Ay G { L vligl
L v 4 it A Uuisicle i T (4] [ Livln
Quipanininy it a3 well recasulz 58 ) | to Lae Jdeseription ol
e 4pyp IS LR . ) . . ) nent Bui as
Ui ol pergon ¢marace LA flii s wWoull nat be re-
Elond, gl diaukind 19 divic h I 111 regse, we o
Gl sen, wite e Al tae Ot R ) Wit L e pliqintred laoa
e staltdle says Lial LUl> Gribe uaa o e piscdang [f s liever S
2 ok tted oy DY bl i sls Ul » ot I wn fodletmens all
Jle Cidas—iie wale—upon snd wiky ! . i thy rivfecution expecot
e uoets ol Tie uiidl Clasd, the Ieilalc ) ptu fer thuak WE & Chbe,
W .iou, taerclore, 48 i0 tOe Ccise uu | . i fefvtdunt gver catitied ta
sration, Lo gpeciilc. chiue I it i o 4 plain and
T | 10 bave Deddl CORUILILL L e urddsenptionof tie
Ly sl petsown  Upolk st Wil g, i prgeal poniastNiin, o oarder
Eiiuss Gf the fewmie Cadsd, Lo ) il YT pier -
aearal  and inevilable Coadilaio TRty 11 W=
woa ol saein Lo o Lhat Ll SAllle Lriciacan \ . vaotlier
Cidotd diy-bipg e O tase Delbn il RN " =t
Uoikery bue ukdie, Cidss I'ge lay wonlil | Ly ( o =latiites
s |.,1 Wils, Al 1> stdalcigsut I"’I'_ bis i i L Ccol=-
{ sdlsogenl WOW Delndeassadty. i 1 I » a3 wWoudid
Faf o % Aet § A0 Lty > 0L Lial, s 1 tden 1t s Wl Gy L
i ! bhoks s i v ) et ded] agdinst
5 i a Lraod jury coald not have in- st De Repr o slews Lol vl SLadi,
(ST yiadict o Iemate under suca & | 3B, Mon. 249
PR o iave doue so would s e vl mot IRoly ©o astvav i, with
I 1 ol Uiy lerepdiar, DUL I ViEsEa- 1 i AW Evs Defre 4. W g oo
t.iou vl ruath, Lazcourt cavnot— MebTan Cibad T ooLilhey i Disnrth= L0 e
1d sz daacat ol E\'il'--.-";':__'l'"’ri'u rdal Ay el U A0 Tl Lulestabiesgd oxp *ips
Gy vue rawd JUryicid aitted 50 ¥ ‘- Leesislature wast e soueit aud [ul-
A [olly aad peclonied 80 VAL & WULR. |, g, extapt that the constraction
Al sl glivits ar'e lu 1 your U,I _UI-' Hilal 40! FepadLuaal (o Loy eledl
r .;.'4.1...‘_- Ul Lue '.JfU-'“-"-_“'-’g”‘-"",‘ <P “lmeaning ol the words |
Vo, alitaer 17 0al, 270 L Woare, L. Loaw Wit Laecseries o oeaide, the cases
B {ld: 2 s, U4 Cruaes P, (82 phte) 0w g Lae thnler i secoanl
Luia s Aot Ltiv case O sl indictment | jeading S irly pot lacousistent
Wihote (aele are Uiffcreut Cid*-"’l‘-'v‘ o WLh it ¥ LS proper constrae-
Kids dl pelsons wWHo Cau Ciuminie the fiuon e 1 b BUE Stpan Lie stitaie unrler
Oifcusc. Lol was lde peCuiiar leatiie Hepnyideration. Tac ouy object of tnose
ol Lug case ol sbe People va. Alted WOy pepess 13 1o sn0w that the indict-
Deniw 7o) clied by the delense. Lo ?u"‘l | e -mt 8 goail ave ad o] the words “as
wodil ve Clualrly BeCES>Ary W | wives' 1y tias word “‘cobabit," aol

i Cans i
ausiide tue delendant DY tae lodivL-
rjis ol Lug Culass e Was Cldiya | i
Vit Loy Lo e redsou Lawd Lot

A AL

D

Weld L cinssss. Ll tae Cdasce Lol

e, BUWNCVYUD, Wl v yuld e wo donw
VS

fu s slad, as Locre 13 DUt Oune Cld=n

Bau g wie case ol tug Peupla vs,
LUz Litle, cierk, ul scervaul, Wus uol so
Hias s @ deactaption Of tae peraun as

wis a0 elewment o the deact p-lun of
Lo O :nse itacils 1o was & cdasc i
cld JeLBicincul, Waeka Lt 1muod-y hadd
1o ue received by QLML as Lue Clers oy
g rvant, mud lutue cuurae ol :1ia_ ca-
P.o¥,ucil ne sucl. Lu e cdse at bar,
Lo ey er, the wuld *taale . CAanl idreadg
Py edld W be ad Civ JJ_"I.]T. la Lite o=
sciiption of tie offeuse, It 13 aluiply u
dosjfuutivu of Lhc class of the od:
i, Lals deslguitioa of tae detend
g it could lu no way aid lo estabisnlug
TR e oae wis llzed by Lt
pame, walch upon arrulgamwicot e ad-

(e b L culilcut, . )
Lo suue ofb Clie HLLies, 8 ich a8 Neaw
Yorg, Missacuuscils, Penosyivaoii,

e, tiae Statutes agduinsl rape sayv,togt:
W hosever  ravisties  aold  carnaily
Eniys & l-:'.!lnl‘,” BEC, {\l 1893, 94l

wiere the statale I8 express anl L
(Coirt bds O presmne oaly &8s to ti
ittlcut We tilnk L Is a seLt

ral dvctrine tosl In rape Clises
2 dertne strict rales of the cum
on fa e, it is pot-gecessary to aver, iu
tie jodictiment; the sex of Lhe defcud-

nt.
- 2 Whart. Cr. L., sec. 1154 )
2 Bisaop's Ur. Proc., sec. 9917 (Ed.
of 1844 )
People va. Colton, 2 Utah, 457.
In the Cases [iRe Lhe oue uanuded
gideration, It Iy generally necessary (o
aver <o sex in th< intlctment
Bishop St. Crlmes; B5ecs
== o
A ca<e rnete referred to was where
the lodictment coarzed **that Danl=i
M :Leod sud Delany Waters, alizs Luay
Wa. crs, did live
atate of adultery aod foraication.”
Toe name Daulel 13 a well known mais
appellation, but "I);_-Lmj_ or "‘[,-Lu}‘ :
would seem to be ns well saived to
male as to female persons. Yet in that
casse, the Coart held that it was nos
necessary ja the Indictinent to state
the sex. McLeod vs. the State, 55 Ala.
H N
The same rule that would apply to
rape, adaltery, and lascivious cohabi-

con-

L} ‘.‘.

tation cases, would apply W o:her
classes of cases, in regard to other
words. For example, the statutes

t murder is the

agalust murder u{ L
a human being with

unlawinl killing o

ice aforethought. Yet jn an indlct-

:tlar. for mnurder It Is not deemed
pecessary to -.lle;le that the viotim was

2 human : Col. 807, In every
sach case it s cor:c:t.u.tvely presumed

! ﬂ'm - e f

— L R

[ e o

e -

e SEL-M |

togrtner in & |

| thds we have suowan would haveavalled
B L b hai .
| FooconZuase with whioh the ditend-
ST 51 1is purely stass 'y, sl
P b = ot cpsd (1 Or flasutes, It
|:<.\ e dalae, well sertled, that In
e apt for an ofease created
‘ v statinee, 1n 13 suifl-l=nt o deseribe
the ofsgse 1o the language of the stat-
| @t
Py sleevs t ‘:“L‘ vH
¥ va, vont 128 el 191,
Loatlan vs. State 2y Ala. Cl
oo va Mucray AL West—C. R.
Peaple vs, 29, 83 Cal. 163
| T Saoreil: Coart vl tue United
STALss Sues LOAL Wl 4 person s 1n-
L for a pu Statiatory offense, it
s st ioeer B v telictineat tocharge
the dofendant with a3 :ts comlog withia
pee s oarul oy deseriptlonr in the sub-
<t AN D e wardds ol tas statdie without
Lt X irdansiingg
L. s-ve Suawons s U8 33,
Wiaere & new oideose hud been cre-
iteldl iy &atata withodt reforence to

i anything e.<w it will be sufflcient to de-

. | eribestacoff~nse lotheter nsofthe act

1871, casp. 53;) or: “kvery pursuu v davices 14 al 29,

wuo shait have caroal koowleuge of | Hevs: Snubec 52.Call 39,

auy wosg:ett,) 2 N.X, Rev. ol | acral rata of deseribing
G6d, sec, 23,) ts gullty of rape."" Tac Lopsss qu e languags ol
wolds “uctle person' do oot uppear la I A dire exseplinas, the
Lie stality, vetil s & well-knowa ract | privclpio oues hein (1) swhien Lhe stat-
Luat g0 oue Dat a*ingle person’ coull | tleginikes taat an eifause willeh was
e Ldnciud forsuctran offcuse, 1o« 1 offense at tue Codiuiod Jaw, aud (2)
Sfosccdtivg widee suco u STALUTe; Lo L2 LI o s i3 described o roe
Court s required Lo presame, frow toe | taui Lo Cile (oo geaurali The
viere naiuce of the offcasg ltseif, not | cad 1 rapoeiiatcome wita-
ooaly taal the defendant anmed taerela | L s Villiarl (00 * eXcep-
W AT -.“_'::n,lu," buc woulslof ! tia L3 v SO0 atnave, t::l'"
Hevossily ldve W0 KO Qbe remuve far= ! « pereseil cise l\\-‘t)‘li(‘l
+ ¢, ad prestiiod the wor is 10 bellu Y i RN 3 L awn aod plain
the staldbie, that i, that the statute TR ‘ P L tne destinition ‘.'{ tlie
altpoash It did 0ot s4Y =0, AL LU sp- | 0 ; sl aten ciuniraced Lhers -
Ly Lo ttpdle persuna’ aione. How b 4 Wit his 41 eataslished mean-
icn stroug:rls Loe case belor ¥ thd il el Lives such par-

e god pasmes of the
i defeudaat wners -
Wl DIVAL [ wilh navigy violated
1 falls switalu clther
rile nnd

FTIAITTIE. ¢ general

worllia eepalee

ire particalarivy,
| It Bas oy osen =<howt. It was the
daty oé the appel aut Lo have done this
Sttt Vs, Abant, 31 N. H , 434.
| LWt Crelad, Law, See 364,

The utieca st s mot claimed to
have noco ar 30 2t coammon law,
Lher e it discs not fall withia the
Hist ol theae excoptidns, and it does
VY el LT bl L otd exception
unless el 1 is lungudze too
goorTil i gy e dlefendant lofor-
mation o owiiea he s eutitled to en-

| wole i Lo prepare hisalefense or to

plead thie judgment herealter in bar ot
anotier pros=zcution for the sanie of-
| [euds,00 teo general to wulde the Court
i passlog s If toe Indictment
nad clarge |l tae defendant with * co-
babithnge with wwore thivi one woman,*

without iving the pnames of the
womned, with ot thne and place, it
would bave bLeen jwsufficient lu not

| giving particalars so 4+ o enable de-
| fendaur to inake proper defense or to
| plead e Jndgwontberepfier.

[ [a the cxposition of a statute the
| lntentjon of the legislature 18 to be
sought and followed, unless by doing
50 the coustruction to ba given is re-
pognaat Lo ths clear meaning of the
worids, and if the meamng of the words
is plain and obvlous the only safe
course ls Lo suppose tne legislature in-
tended tnose things which the words
denote. Taylor va Leont, 20 Mich. 155.
if the Inngu.:.ﬁe 13 clear, it is conclusive
and the words roust no narrg
dowan to fae exeiveion of what the lege

» H

eing in order to constitute & crime, |

Not oniy so, !

was, judginr from tiz wholeact, in-
| tended to bn an aid fa breakivg up
wnlyzamy and the pretenso thereaf.

hatthey go further and presome the
viearagt whe i8 charzed with the |

to be a human velug of a par-

tia iISs, namely, une of responsi-

T ol of sonad mfad,

\ r ] e s34, that “‘any
srrdie ol bl o 1oaurteesn years
Lanis W I have carpsnl
gacwivdoe of any |t e chid nader
e e ol ten vears, ! etes, “shall be

[ o iiiry of Lhe erime S rape.'! The Su-
vigel ou Lstale olds that in
VR nties pravision, It
IS not nee that the defead- i
LUl iy over lodrteen vedis of age: That
Ui delemibats c4pacity to commit the |
erime s ani olement in the erime. Peo-
SEPR U § i3], 975, eltinx

hey V= SCanr 1 (‘us=h B,
S0, {in the cas: # U Rt should Le
» PO A T vienliant's capac-
] i e orim s b an elment
b, yeL it iy not peevssary to state, in
wWeLumy s, taat peis u o e per-

b as Stiacedd ahuve, Wa o not

-Whether warriage took place or

. L
of an animal ot of an inanlmate thing. ! {slatore intended to embrace, but the
Aud further, toe statute does not say | Intention must be gathered from the

words. That sense of the words
should be adopted which bLest har-
monizes with the context and promotes
in the follest pauner the policy and |
ohjects of the legisiature. [. 8. va.
Hartwell, 6. Wall, 385,

What then was ths object of tne
Congress |n enacting this statute? It

Ihe wel! recognized difficolty of reach-
{ug the polsgdiny cvases by reason of

having 1o prove marriage and |
by reason of the fact that tle
rtatute of limitations bars proz-
ecltions wlter three yéars, uo

doubt led Congress Lo pass this act. 1t
was sought to break up the polsgamic
relation. [t was necessary lu effect to
make polyeamy a coontludous offense,
witLout requiring proof ol rmarriage.
uot
the pretense of muarridge—the hvine,
to all intents and parposes, 8o fir a4 |
ths public could sce. 3 husbend dand
wife—a holdingout of that relativoship
ta tue world were tie evils sougit to |
he aradiedted. Althougzh sioned prin-
arily at such a relationship; It reacues
out und embraces all mern Hviog aucd
dwelllog with more than one woman as
1f they woere married, swhether saoy
marridge hiad ever luken place or nat,
Ie was living and dwelling tozether
under the appearance of belng mar

ried, Theappellant insisisa that co-
habitation uecessarily Ineludes sexnal
latercourse, aud that ther« can be no
cobabltation withiour fr. We tiad nota-
tag whatever tn the languuge oc con-
text to lead us to believe thut Cougress
miesant to apply the statuze to lewd aand
lascivious cohanhitation, whilch would
be the cuse U the cunstracilon cou-
tended for by the appellant wele cor - |
rect.

The primary meaning ol cohabit, Is
tod m.-Yt with (con, with, and habere, to
dwell) und at the prescat day it Is
generally held to mesn to dwell or live
together as bu-baud aud wile, or to
dwell or live together (o the ssae com-
pao)y, place or coualry.

l_:allul va. Calef, 5t Me., 303.

Cowm. vs. Calef, 10 Muss., 159,

Oulo va. Conuoway, Tappan (Ohlo)
p. 9.

This incdulng 1a recogulzed lu apoel-
lant's brlel (p. 4) where 1L sSays that
“in lovking Lo the common sivulice-
tlun uf the word cohabit we flzd bat
two meanings, one Lroad and geuerie
aud mciudiog ail realdeats of the same
ward, Towa, city uor even couutry, and
the other toe living togelner as hus-
hand and wife.”” The orlel proceeds
to place the construction upon the
latter worda, which we lave bere re-

[erred to and walelr we o pot think
ure wattanted, B
'[hat learned author, Mr. Bishop,

sitys that be khows of no legal uu-
Laority or Lsa ey that Wit
vcilnjrice sexunl lotercoacse in
Lhe word, except the ca=ual
iisapprebension of Chapeccllor Wal-
wortlh' o Duun va. Dunu; 4 I'alee 425,

44,
1 Bizshop's M, & D). §.
L L-l;lhm‘

The sulnorities of the appellant on
this poiot du not shake the position
that cohahitation does notinclu le sex-
intercourse Foe word does nou

i1, hote (1),

W E

evey Include ueces=arily L occufpy-
lug the same bod,
2 Palge Cl. It 425
In Foster vs. Foster (1 Hag, 144.)
wicre anatrimmouinl Intercourse was

songhit o oe enforced between wan and
Wil the Court drew tae distncelon
Detweon *“uatrimonial tatercourse' and

v naonel  eohahitatlion,’ holithing
Lhaal *fthie duty ol 04Leigienn I Juter-
vy ot e ceobrredded; bt |
simuatrimonial cohanitation® coultd !

. ]
['ae case of Ormne vs, Orme (2 Enz. |
B @) wis vrought by the wile |

redtiiution ol |
livel acdlmiteed |
“*allowed by

a-dlost ber husbawd lor
wijugal righits., Toe
that Lue cowplainant was
sl Roaoert Ocsie Lo s
Sdde Bouse witly nnd

fdC il Tl :
.1.:.!," the Couart I
thiat tils addmils=lon of cohabita-
" udinitted the conipisninant out of |
and that she might lhave :H-.-nl
- Lo coliabitation, yet as tuat |
wis admitted Lo exist, nod the Court
couid go no larther, that tihe Court
all 0o power o restore tne complain- |

HTET| R

resto

and to matrpmonidl iLtercourse with |
her husband,

[Tacl it been the Inteutlonef Congress
Lo inclode the commweon sexual vices in
ehls ‘provision, It appedars norcason-
anle tiat It should not dave sailso, [t ]
evidiently “tHd ot gten ! o hnclade
lewa ol lascivious coluabitation; 1or
a1t s futended) o wouid have added
tavee words, When the il was ander

Cdoiles

sting o Coneress, thelr aten-
tioa was specialiy called to thg matter,
wud 1t could not thetrefore l!:f\.‘a been
ai overslgne, A tuember (Mr. Siogle-
tan) Glter=d anamendment, whereby it
Was proposed to reach all of the sexaoal
vices, and to punish adultery, fornica-

tivn, vpen aod noturious lewdness,
s put the amendment was voied
Jdown
Uoeneressional Record, March 15th,
1532,

Thns Cougress clearly gave exnpres-
sion to thelrjview,tnat no such ofeuses
wore to be cimbraced in the act, The
crlies which Congress proposed to
Paliish wers such as & large part of the
poapli=, eapecially 1a thls Territory,
wire upholding aml practicing. The
otaer Viees weresuch ax all people dis-
approve, and hence Congress left thelr
suppression tw the locul :l.uthflrllii.‘ﬁ‘-.
I'ne lnterpretation we have glvén to

this provizion —tne drd sectlon—is, as
we Liplak, the oue bhest calculated to
effort the onject fiiteuded by Congress

a0l Lo suppress theevil,

We now come to our ¢riminal pro-
Corhitre gt

Pl crimslaal procedure act of this
Tovritory 14 to the criminal practlee
what the civil procedure act is to the
wivil _!rrg;rltli?_'_i.l-‘.‘t,

7 Ul 507,

As we are boand by the eriminal pro-
cedure act, It 18 unnecessary Lo inquiire
what wgs the rule aut Common law,
wuen the statute speaks.

Peaple vs. West, 40 Cal, a.10.
People va, Marphy, 30 Cal., 53,
I'eoule va. Crouln, 84 Cal. 104,

The criwinal procedire acy says:

“All torms ol pleading lo erimnpal
actious saud the rules by which the
suiliciency ol pleadings s t2 be de-
termined, ure those prescribed py this
act.”?

Ctah Lawa, 1878, p. 01,

If toe Indictment will stand the test
of these rules, it will be suflclent, no
wiatter how wuch it migtt fall suort of
wixl would have been necessary al
culnmon law,

'cople v, King, 27 Cal, 810,
People va. Diek, 37 Cal. 277.
People vs. Croaln, 34 Cal. 191,
People vs. Murphy, 39 Cal. 53.

[n scetion 13 of tae crimingl pro-
cedure act it is provided what the io-
dictment must contaln, After specify-
iz thiwt it mast give tue nsmes of
coart and parties, it says the indict-
wment must cona'n  **a clear and
conclse statement of the acts or omls-
sivus copstituting the offense, wlith
such particularities of the time, place,
person and property as will epable the
defendant to understand distictly the
character of the offense comPIu‘.ned ol
and answer the lodictment.” A form
of Indictment is given, avd section 151
provides that the Ipdictment must be
direct and certain as it regards. (1,)
tne patty charged. (2.) the offense
charged, and (3,) the particular cir-
comstances of the offiense, .

sec. 158 ppeciiles that the indictment
will be held good it it can be under-
stood from (L (amongst other things
pot here brought lu question), so fur as
the descriptlon of the offense Koes,
‘sthat thae act or omission charged as
the offense i< clearly and distinct]y set
forth, withont repetition, and 1o “such
mygnuer as to epable the Coart to un-
derstand what 18 lotended, and to pro-
nounce judgiment apon 8 convi u,
according to the right of the cuse

To have enabled the defendant to
answer the indictment it could pot
uave becu necessary #hat he should
have been spprised of the act by ex-
press averment that he was a male per-
xon; nor could It have been necegsary,
4s we have seen, to make him un-
derstand the charaeter of the offense
charged and to answer It, that the of-
fense should have boen otherwlse or
more particularly described tham has
been done. The offense i= clearly and
distinetly set fortb—there is no repe-
titlon—and It is set out |n A manaoer
suficient to enable the deféndant and
the Coart to understand it, and to
gulde the Courtin pronouncing judg-
ment.

It appellant thought the indigctment
defective i eitaer respect, he Rhould
have dewmurred, COr. Proc. Act Ses.
192, Laws of Utah, 1878, p. 101. The
defects were such a8 conld have been
reached by demurrer. As appellaot did
not demur, he waived his objections,
Sec, 20, of Cr. : Act. *Pep-
ple  vs, Sivensen, 49 Cal. 838
u{ sald seciion 2004t 48 provided that
all objectjens mentioped [n section 192,
authorizing Jemurrer, if Lthey appear
oo the tace of the indictment, can only
be taken advantage of by demurrer,
except that the objection 1o the juris-
diction of the Court bver the subject

matter of the indicument and the ob-
jection that the facts stated not
constitute ‘pablie ense, e
taken the srial, er the plea ﬂ
not gullty, of L

judgment., Toe o

to constitete a public offense, it 1ssuf- | gop, a iuror, was a bigamist.

The afi- |

ficient, and there |5 no remalning ob- | davits as to incompetency are not em-
jection to the indictment that the ap-
pellant can ralse after haviug falled to

demar.

y alleged,
The appellant, howaver, raised the
objections at the trial, cialining that |
the indictment was too defective to al-
low of the-admission of any testunony
under1t. Yet from what we have said,
it plaioly appears that there were no

grounds for the objections, and
there were they had been walved

1 We hate already scen that a
lmmu: offense was clearly and concise- |

if

We are brought now to the conslder-

ation of the sliezpd errors ih

exelid-

tng testirwony offered by the defcose,
Severa!l questlons were by the detense |

asked 2 witness

«lor

which weie objecied to by the prosscu-
ticn as irrelevant,
competent.

) The
these questions as stated by
fense, wus Lo Bhoay  or tend

romsterial and

in-
nf
de-
show

non-access during the time charced,

and as tending to disprove
sumption of sexoal Intercourse

mizht be raised

the wilness,
tained.

was told

Yurt

Ly
The objections were siis-
The detcnse made an uffer of
proufs, the glst of whicn
same efect.
wuolly hearasy—where
show what
large part was
misslons, and the
| the question of sexual intercourse ana
ozenpying the same bed.

illl"
witich

r
i

Like
offer was
| 4]
WwWoinau—3u
whoily madz up ot ad-
brore upun

We have al-

ready seen in this oplolon that sexiul

Intercourse wus uot 4
ment In the erime.
ment—a

defense claho,

might have shown that

LECessary

clement—as t
then the prosccusion
defendint

cle-

the

and these women Jived together, u the
siine house aond
were continually walkiug, talking and

eacl other s
aud the publie generally, —calllog each
viber husbaud dud wile respeCilvely,
paving all

Wi ld

80

Lthelr
a3 1l

before

dealiugs
husvacd

cowpany—tnat they
| catinz as if husoaod and wite, treating
thelr neighbors

the
wile—a

might be providiong tor all her wants ol

Sipihing, [vod,

altuirs,sod clalm

wives, doing nany

and

course with
tion would have ro fall.
would have

Lian
wien adultery was not charged, wonld
nave
lewd

wlien

yer il

Lo
wud

uone

Bouse and nouscluil
wouien as tis
like thiogs,

wt prosccution did uot
prove that defendsand had sexaal jnter-

prove
lascivieus

of toese

furnication
conabltation,
naa

¢sd Women,the prosceu-
I'he prosceu-
to prove adultery

wnd

bDevn roalsed, aud all such offcuses hud
been purposely lelt sut of the wct DY

the luw-mwaking power.

ltserms LO US

prepostervus that Couyress could ever
iitended such o thiong when the

bave

the law was enncled,
could
things

have
which

Congress uever
intended to luclude those
it purposely excluded.

I tue sexual lntercourse and bedding
tovether were not parts of the ofensc

Uecessarily,

what sdvaotage could it
be to u delendant to disprove the exist-
v of such thlnga—cspecially when L
woaitld be the duty of the court—aod It
wis done {u this cuse—to instruct
jury that sexual Intercourse a&n:d

Lthe

breeel =

ding together were nol necessary parts

of the vifense.,

What is the sdvaut:

4L

uf tntroducing in evidence facts whica
tmwedlately woereafter the court wil
out 1 tdeciare ol o ju-

vy
purtiapee,
difeudant could 1n any way e barimned

by the rejection ot such evidenou.

to rule
We

o

BT Lhee

Its

a4 lilssion would not disprove nor tend
to dispreve any Ltestimouy by e pros-

eUliut.

It would cnly tend Uadis-

prove that which the Court correctly
tustructed the jury was not importanl.
The appellant rgesus error Ltae re-

lusal ol the court to
uskued by him.

el justractions, Y
which thiere was but o slinde of dificr-

e, sceond of these

The

Thvre wi

tirat aud
usfructions have approved

mstrucliongs
» twenty-four
ol

ende of the Fumunds act as to ity ap-

| plicability to this Territory. They were
S Uolly Tunuaterlal and irrelevaul.

I'lie 3d lostruction—having reference

to tuge non-applicabliity of

T

persons cohaniting wita lawlal wives—

Lits

no

tiie cuse,

Ui

L B4

1

4ith,
11th,
relerence

18

application

o,
and
to sexual

in
ath
direct
intercourse and

are wholly outside of the case aml not

Lae

Li1s

such 4s ap on
dict sod nel
x ietiono

g ey - -

st

i

Lno
raiso
eucy of such evidence,

In Califoroia a man was bhelog tried
murder of
A witness upon being questioned, sl
thut about @ month befuce the homicide
toe deceased wile
greatly excited, and atter she came, the
defendant 1o the case hud
swearing and breaking doors, windows
sl other things In bis own Douse and
that thid was <0oing on for sometiwe,
Ihe defense objected to the testimony
ont it was admatted, the court holdiong
the admission proper, and that these
occurring some
pefore the homiclde, were proper [or
considerution of the jury.
to show the feellng
ol the detendunt toward his wifec and
ais treatinent of her although this was
U:fure the pomeide, aad
ziee they tended O secure 4 motive
{ur Lakiug the Jifeof the wile,
va. Kern 6l Cal 244,

Tue cuse of Bader vs, Badger re-
{erred o by the defense upon anolher
point,
aigritorious

thes
tuese facts tended

c
defe

wiets Oof the

for the

proper

tain

the char

fense
what ruie the|jCourt should adopt in ths
interpretation of the statute.

roperly beaddressed to the Court,
t wus & matior with which the jury bad
pothiug to do.

The 13th iostruction refused,
reference to the legitmatising of poly
t sras wholly Irr

giveun,
fused there muy have beén isolated
senteuces that were proper, but we
think that inevery suci instance, it is
covered by the charge.

The next error assigacd Is the
of the 1ostructions by the cou
touched in ihe charge

The Court gave the
which the offense was charged to have
oven committed, and
offcnse was, and thea detalled in gen-
eral terma classes of circomstances
which would, if proven, make out such
acase gs would aythorize the jury
filnd defendant
[ ”T;d upon the question—the most
v

It
new
have

L

wppiicuble,
Lav
L i
to lhreak
motters and the chilitren,
recLly lead tue jury to belleve
i defendant in 1
the women were perfectly justit
Now 1, 19, 16 and 1T,
to tav evidence of the relationship ex-
{=ting between the defendant and the
women at apd prior to the passage ol
mdirectly

13rh

Edmunds

to [athers
off all coimunicatiouns wilh
It would

Aut,

is misleading—It has refer-
oW

1o
jable
reference

tae question as Lo the cowpet-

cifcumslances

wlleged

came to her

Uilse

been heard

time

That

fnsomea de-

Peoplu

recoxulzes the doctrine that o

for

dates.

1

The

intefcourse in the begia-
aipg I8 presumed to coatinae unjess
tacre be evidence of a cnange, 838 N. Y
3. Hagavs, Haga 101 Mass. 111. The
piincipie of thes- cases applles Lo Lhe
case under conslderation.

‘T'he evidence vi woat oczurred prior
Lo the date alléged In tae (ndictent
and prior to thgpassuge ol toe law,was
cousideratioa ol
ury, and the Jary were, notwithstand-
luw, lascrucied that they must presumes
the defendant Lo be lnnocent until tue
coutrary be shown.
dor necessary” (aslthough it Is some-
times done wben no objection s ol-
fered), to tell the jury specially that
they were ata particular time and be-
fore the time a&ltbougn o the lodict-
went to presume bim ibpocent—Dbut
tue instructioa covers all time dowu tu
tue viusiug of the case by verdlet,
such testimony could uot have iuls=
fed the Jury—for taey ind the defend-
aut guilty as charged, sad he is
charged with an offense petwecn cer-
tastructions could
have done the defendaut uo good, they
certainly did him no harm,
doubt ecror to refuse Lo
tion asked and which
has not been <iven In or covered by

;{e ; but It is not error to refuse
lmmaterial requests.
Peoplae vs. King, 27
People vs, Kelly, 28
People vs, Story, 80 Cal. 151,
People vs. Lachanals, 32 Cal. 433.
People vs. Ah Kong, 49 Cal. d.
The 10th iostructlon asked by de-

Tue

Lf it 18 not proper

It Is no
ive an inscruc-
s ioaterial and

aud refused has reference to

amous children.
evant and immaterial.

Toe 22d, 23d aod 24Lh instructions
refased, have reference o the necgs-
sity of showing marriage & marridge
cereguony. A9 we have alreadyshowao,
0o marrisge (s necessary to be shown
lo this class of cases.
tions were therefore irrelevant and lm-
material.

Tue 20th refused instruction—rela-
ting to tne holdling outof Claga C.Can-
non as wile—is covered by the charge

Bat

had

2

The Instruc-

In some of the lustructions re-

ving
_-u n_

within
what the

to
The oourl

the whole—the question of sex-

eadant,

case In the

]
4 o

Pﬁm‘ ve. Welch,

ual _intercoursé—and
, and the Court remniode

of the prestmed lanocence of the
and that they were the

judges of the credibllity of the wit-
it s 8tc. We caanot see wherein
the Court has failed o cover the whole
If there be any
errorsat all, they are unimportant, aud

8O
the

for errorscourts will not reverse.
The. "': be E&O‘l' “’%m

sad it 1t Slel7 ana cormeciy presents

al - ues
]l.n Iﬁm Court will not dlsturd the

“ L]
le vs; Hortade, 68 Cal, 288.
49 Cal. 174,

prosccution, |

braced tn the bill of exceptions, and
lience 15 not properly before us to con-
! sider.

People ve, Stouecifer, 8 Cal, 405,

Bue i it were, the verdict conld not be

gnt aside.
People ve, Lewis, 5 Pac. Coast R,

NO. T, p. S

Nae, 183 Laws of [Ttah, 1872

For the reasons stated throughout
15 apparent
motion for & pew
jndgment

this «
OVuerTrl

Lrial

inion, 1t
oi thao
proper, an

was correcl.

The

R J

Powers,

are afMrioed.

i the

a CDNCUTS.
y COncurs

aud flles his opiuion on the case.

thit the

a scamdzl to
meunce to the lawlul

divine right wouli1 be
socizety and &

| marrisge; that such cxameples would

be a continuing invitation apd appar-
ent justification for their fellowers to

house of one of the repute

last saw her four or five

Witness Lizzie Lee, who lived at the |

d wives and

| her daughter, stated that she did not
| kpow where her mother was—that she
weeks ago |

either secretly or openly violate the | And witness Avoie M. Sheets a daugh-

law. (Conzress therefore forbad
plural marriage in appearance only, as
well as in form, and by the ex-

| ample of puaishment it doubtiess in-
| tended to eradicute the example of ap-

arder and Judzment of the Court

]

TALthe conclusion of the foregolng,
Judge Powers read an oplelon on the

Same cuse, the
are anable to publish to-day,

full

text of which we
buat will

o =o to-morrow, in which he person-

. iVIUDK
cinployed fn the rrial ol
grreed as Lo the

nat &

exceptions

to tue methods
Mr. Canoon,
result, He was

[ullowed by .qu._:_- Zaue, who read the

following

Suprene Court, Utah Territory.

OFPINLON:

Tile UNITED STATES

VS,

A. Miviox MUSSEN,
¢, delivered the

Zane,

Clief Justic

optaion of Lhe Court.
e defendant was indicted for un-
fawtul cobabitation with Belinda Pratt

Musser, Miv Musser and
iziller McCuliough
letment he plesded vot gullty.
o jury who found

lasue was

tried Ly

Aunnle Seeg~
Musser, to wuolch

The

i gutlty as charged; a motion for a

Hew Lrial was

pealvd to this Court

Heleudaut
vl law and ot fact.
it wuf
fourt, it

the foriner

overruled

wis

aud
Un tae

he ap-
trial the
By Ois counsel alleged errurs
I'lie wmore lmport-
mude by the
i3 claimed, in detloing the

crime ol which the defendant was con-
vieted. )
Tne vlfense is desceribed In the third

SCction ot *fAn

WL Lo

amend

sectiou

ity three hundred aud tMfry-two of the

Ruvised Stututes ol
i relereuce. to
purposes,"’
ltis asfollows:

the Unfted States,
Uigay und for other
approved March 22¢, 1842,
“1f any maie person

ina Tervitory orother pluce over which
tiie United Stutey hay exclusive jurs-
diction, beregiter cobanits with mmore

L e
wallty of & mladeeanor.™’
that sexunl ntercourse was
a. o that the

Delow bel:
HoL essetitinl to the erimd,

wulbau, he

sball

be deemed
The Court

deferdant te2ists there Was error, thal

1L is 4 necessary eleisent and wmust be
prove. .
Tne term cobabit a3 found in the

critinal coldes 0t many ol the States is
coupled with sond qualitied by the ad-
verds wewdly, lusciviously, adalterous-
| e o soue otner eguivalent expression.
No sl word or expression 1s found
sceetos under consideration, or

la tis
1 Lin

set of wihiteh it is o part.

As tle-

flned by lexicographers, cohablit menus

Wy dswwell  withh or

ras

may ineuan residing in

iry,

[sts, noa wittoul proot of aduiver
ttion tols would be nulawiul co-
jott; Or it way wmean the living
or o doanan wad woman without

Lisgse

1ty or
salue fassily, or
b Liw il w
tal copabitation.

el
tlae

ir

lde
the
‘hood, or

togather

Ailde Ccoun-
In the
dweiling together
liock—this would be law-

It

It may 1nean the
dwoelling of a man aml woinan together
gstenstoly aud appareuatly in wedlock,
Whott b0 fartor lo law no marrisge ex-

or

Jaw il marviese, in tne practice of for-

Hication or

adultery

—this

wonld be

luscivious, lewd or adulterous cobabi-

Ltatien,
cohanitation;
acluitery or
3:1:1}(-.‘
ity

dlothvr spec

ont Lne

Wit

ies

pccoinpany

offvnse.
Llie

of unlawiual
in this last case prool of
jurpication is necessary Lo

I'be
use

ol the word determine 133 import. Toe

idcm ws
ridyve, Ol the
(nol without lv), or

of country, of family, ol mar-
appearance ol marriage

ol adultery, when

as~ocidted with the terin vary and de-

iT XL
fl:xible siguification.

(lohabitalion; us

1 1ts mmeaning 1n each case,

The

L Lo wvanich it isapplled contracts

used

Janils Its meaning—It 18 a word of

in a matri-

mouial seuse, means to dwell together
a= husbuod sad wile,

divoree,
Iullowlilz

thie

f Eog. Ee. R

Iaupruage :

Fostar ve. Fos-

p. &9 waa a case of
1uthe opinion the Court usea
**Most cer-

tainly what Dr, Harris has said |s true

Lthat tlhie
Culirsg
court, though

duty ot
catnot

matrimonial inter-
be cowpelled by this
watrimonial cohabita-

ton may.” The Court made a very
plain Jistinetion between matrimonial

cohabitation
Uil i ne

yvou ik Oria vs. Urnin, 2 Edg. Ee.

and
I'his same

mutrimmonal inter-

distlnction was
made {0 the case of Nash va. Nash, Ib.

R. 354.

Ina note to sec. 775, Blshop on Mar-
riage aad Divoree, the author says: “'I
difl 0L aware that otler judges (re-
ferring to a remark of Chancellor Wal-
worth) have often employed this word

L t.lL'ILu;L:
further than
dwelling

thie
Ll

actuul
may bo

Nexaal

together

intercourse

presumed from

In the same

house of puriies nnder the claim of be-
ing married, or as necessarily implyin

vven an occupaucy by the husband anc
wife of the sume ped, The words mat-
riwnonial cohabitatlon have been used
in distinctivonfrom warimonial lnter-

course to signify a

living together In

vie sawme bhouse without copalation.
[0 the same effect §s the case of Calef

vs. Unlet D4

Maine

4o, and

Yardley's

Kstate 70 Pa. 3t. 207, Oublo va. Conno-
way, Gijo R, Tappaa 90, was & crimi-

mal  prosecution,

[a cnargiong the jury

the Court read the statute delaing the

crime which was, *'1f any married man

<higll herenlter desert iy wite, and live
wnd cobablt with auy other wowman in a
state of adultery, etc.,'' and remarked,
“‘Tne defendant must pot only have
lived nud conuabited witn thia female

but be must have lived and cobabited
with Lier In & stale of aduitery, in this
the Court indicated clearly that it did

uot

uaderstand
embriace sexunl

the word conabit to
intercourse when not

qualiled by some expresslon sbowling
Counsel o ther
briels aud arguments pade reference

such an

Lo numerous other cases,

luteutlon.

but It is

found thal the most of them interpreted
or coastrucd statutes contalning quali-
fylug terms.

Weare of the opinion that the right
ol sutoority 1s to tbhe effect that tne
¢iime of unlawful cohanitation as de-
Hoed 1y the statute uopder considera-
tion is made out without proot of sex-
usl intercourse, and that such proof

coustitutes no detense,

In the statuts

but two crimes are detlned. Toe tirst

section dellnes pulygguwy;
uulawiul cobabilation;
provides that the ofcnsns
joined In tne same |ndictment; the

Lthe

the third
fourth
may be

dfth wakes the fuct that & man sum-
moued as a juror is or bhas been hiving
(actice of pigamy, polygamy or
unlawful conabitativn with more than
ane woman, or the fact that he 18 or
has been gullty of either offense, or
the fact thar he believes that elther of

such offenses s right, a ground of

in the

challenge.

Aud the eighth section dis-

qualifies those persons, who are liviog

in the practice of polygam
ful cohabitation, from votln

ing office. Cohabitation with more

or nolaw-
or hold-

than one woman is essential to the
If the law was aimed at adul-
tery, why require the cohabitation so

crime.

bo with wore than one woman,

If the

pational legislature had so intended, it

would have
that intent in

the law.

siven some intimation of
It appears

plaln that the Intention was to protect
the moaogzamous marrisge by prohlbit-
log all other marriage sither In form or
in appearauce only, whether evidenced
by a ceremoany or by conduct and clr-

cumstances aione.

The Court should ascertain the in-
tention of the leglslature from the
words used, when plainly expressed.
But when Lhe meaning of the words is

obscure and doubtful and the intention
of the lawmaker i1s uncertaln, it be-

comes the duty ol the Court to resort
to rules of construction in order to
discern the idea, Wliich the language

was intended to express,

Inthe use of

rules of construction we are not con-
tloned to the uncertain language of the
law, but we may take into view the
ideas which the legisiator assoclated
with the idea thatjs In dispute. For
with them it existed in the legislator’s
m'nd, and Io tha light of those ideas
we mmay grasp the meaning of the law,
as the legisiator endeavored to express

it

this law

We may assume that the authors
ad in mind the Institution of

of

marriage because meio“pw, de-

clared that any man w.

having & wife

marries anotber, 16 gulity of a erime,
an

and

tion.

of sué.’h pm&oas. e
as the pro on of the

glrri-.gel:lnd the suppression og

nlawful- cobabitation

amy, and u .
butymund to that end.

that
Lohablits

woman Is gullty of unlawf
in view the evil effecis
The end of the law

wit

They ha

male
more

han

mous
polyg-
were

person wha

aone

cohabita~

It 18 proper

also to take Into consideration the con=
ditions as the National Legislature an-

ticipated

ela

be punished for that o
many of these were as

R Ty

W Was
:nl}?hroed? They koew the
psed within which a very
tion of those living ln:oty
anse

Bestia of the Chatchye

and

and
bad |

that

was frequently.
did hare?)ar t,::

of t

| parent plural marriages as well as the

!

interpretation fo:

torin.,

msaxims of sound
use 1 searching [or
the iutention ol the lecislature, it is
proper to ask, wiiit was the defeet and

plurai marriazo in
Accordiuz to 1

| mischlef scaips: W N the law |
L]
dicd not provile, uwnd tae true
in the result, | resson of the romedsy? And It is

the duty of the Court atall times, to
make such construction u8 shall sup-
press the mischioel and advaoce tue
remedy. otiers Dwarris, on Satules
and Constractions, 184, Whether we

tinterpret the téris used according to

their legal sensz or resort to the 1ules
of constructiou sud constiue” theéwn 1o
the hght of voe reason and the purposs
f the law anl of toe candllions ia
which 1ts nuthors nndurstood 1t was to
be applled to bhuian conduct, we reach
the sume conclusl m

The defudant wiso lusists Lthat the
evidence hefore the Jyry uid oot prove
lim gulity. Tuls raises a gquestioo ol
fact; to deterwiue whicth 10 18 uceces-
RATY Lo exunlne  whe evideuce
Annie M. Savels, & duugiuter
of defendant by a deccased wlle,
married anod got Liviog &t bumo Lesti-
Hed that she had kpnowu the swolieo
psmed ju the fmllctwent, Mary Mus-
ser, Aunnie Scegmiller MeCullouga
Musser sod Belinda Pratt Musser,sev-
eral years: that Belivdaand Mary hivea
In defendant’'s nwuse; thut the lorwer
iived there adout vue Year and 4 hail
and woved to tue nouse she uwow lives
i about four Woeuths 44; that Anole
Seegmiller Musscr lived ln adhouse on
an adjolning lot: that they all therc
havechtldeen wWio boedl Lhe uaduw ol
Musser Liviag witih tucin; that Duilaca
L4ds torse; two of tuciu Dedr Lae Balug

of Musser; that she uever heard the
youoger called any nsme pat Ariour;
that there were cight calidren o the

houee, ooe of themn Blaucle Musser ls
between Lwo aud thice; that Aunie
Seezivlller McecCullouza Musser bas
tree cuildren frows tve to wlgat wuu

B0 by tue uname ot Musser; tnat de-
lendant called thwin oy (Ovsr  given
oawes and  they addressed him oas

fatber ; thut toe delcadaut Der latber
lived in the saide housa wita Boeilloaa
wnd Mary—wlitpess «hd not live taere
hersell but visited—had seen Ll at
the table with Mary lu tue house lu
which Belinda and Mary llved; that
the house had eigit 1voomws ou Lbe
ground floor aud fuur ou secounl—the
rooms dowu stairs couvuected by duors
—Bolinda's bed-roomn was on the west
slde—Mury's on the east, delendant's
between, frow his a door opeaned inlo
Beilndu's, between Mary s sud Lis was
apotber roomxr having dours wlicn
opend ioto tbeirs; tust the older
colldren slept up scairs and the young-
er oues down—nad heard defeadaut
refer to Mary as witnesse's step-motn-
er and heard Mary’s co.ldren aadress
him as father; that she did not know
where Arthur is—last saw ol four or
tivemonthsago at his mother's house—
nor does she know where Mary ls—the
Women pamed i i IdiCwuent pavae
beeu [or several years past recoguized
and known in the Musser famlly as de-
feudauts wives., Llzzie Lee testitied
toal she was a married daughter of
Aunle SeegmHtler now known as Annie
sevgmiller Musser;ithat Belinda Pratu
Musserand Mury Musser lived ina
house o a ot adjoining her mothelry
tnat she knew defendant—tinst
her motner has five children-—uilad
not koow bow old Ross, the younger
i3, last saw bim bDetween four sud live
WeeHS Ago, when atlention was called
Lo her statement betore the graond jury
she sald between two and three years
old, that he was not ap iofant o arwms
wiel shic lasl saw Liua; Lhat sbiv saw
defeudunt ab her mother's house abhout
8 week ngu—her mother was not thers
—has not sesn her for fouar or fve
weekhs; last saw tioe child in her arms;
toat sne had sceen defendant at bher
mother's four or tve weeks Ago; tual
her mother is recoguized by ner and
her mother's faminles ax delendaul's
wife; hacd beard them speak of the
children 1n presence of esch other,
though pot as his; that her wmotber's
chlldren were psmed Musser. Wituess
usas opne iull brotner aundone sister;
theirname is MceCuallougu; bad heard
per mother's other colidien spoak to
defendant and of him ss father; that
ner mother's malden pame was Sieg-
mliller; she murrled MceCullough aud
she now goes by the nawe of Musser;
had seen defendant st her mwother's
apumber of tiimes, o the evening aod
moroing; witness lived beside ber
mother, and, since lust Augost, at her
house. Mary Rideout testilled that sae
had seen Mury Musser's cuildren; that
the joungest she saw Was Lwo ur
three years old; had not visited bher for
three yeurs; tuat soe nud seen Bellnds
Musser's jenild — wien she ssw L, 1L
dppeared LO De BOIDCLOIOE OVEr B Year
old; was ad inlaut nursiug; it wus &
nursing julaut lo &ros iist winter—
thiree or four woulhs 420 ; LDAL Wilness
nad seen defendunt quive lately aboul
the house; tuat soe Ltraveled with
Apple Musser, and defendant met her
at the carriage—she bud her baby wilh
ber; this was last sumwmer. Josepn
Warburwon  testiied. Knew Belinds
and Mury Musser sud tpe house lu
which they lived; wais at the aovuase;
suw defendaut Lbere aspd golag Lo aud
cuomiong frow the Douse, driviog iuio toe
baro; towl children Duoagul wiliGics aL
store aond detendant paid for thow;
that most of the chuldrea  were
Mary Musser's; saw  defendant
walking and cuoring around his preml-
ses. . K. Kkeis testitled that prior to
the 10th of lust Octover, ilved nt Muary
Musser’s about a year sod four mountns,
boarding tucre; that defvudant wuas
there sl meuls, he sat at ono ood of the
tuble tnere nearly all the thime; that ne
ale at Bellnda's table ence, the occu-
slon was & birthday party—defendant
was there; that Mury Musser Lud six
children, tac youngestis an lnfaat run-
niog around, whetber It was a vear
ago do pot remember, iLs Dawe 18

Blaucne; that bhe kuows Annie
HBeegmliler McCuilougao Musser;
Wituess |Is u scliuvol wacoer;
went to s#ee her about chidren

she was sending Lo schuol; one ol
B:linda's also went, aud some ot
Auunie’s, all went on toe role ny the
neme of Muosser; that Mary Musser
puid tuition for all vne chiidren who
cawe under the nawe of Musser. De-
{epdant oficred in evidence taree deeds
wilch pad bevn recorded In which he
WS Krunwr Deariug date July ilst,
1848, Mary Muosser wss graotee in the
first, Belludo Praut usser o tbe
secord,and Auule Seegmiller Musser in
the third—tbat Belinda Musser moved
to the house she now lives in last
December,

Fron the foregoing evidence it ap-

Ars that the women named 2 the
ndictment bhave for yecars borihe his
nume and before that tcey had borne
Olher names; that for more than one
year next preceding December last,
defendant had lived in the house with
Mary Mugser and Belinds Musser, that
these two women wnd defendunt occu-
pled bed-rooms on the same tloor; that
a door opened out of defendant’s room
on the east, directly into Belloda's
room and on the west into & :room
which opened Into Mary's; that -he ate
a large portion of the timeat her table,
e third woman lived in a house
on an adjolning lot; that defendant

was fregueatly there; that Mary has
six children—the youngest two or three
years old, and Bellnda thiee—the

youngest two or three years old; that

Annie has three cnlldren—ages between
five and elght years; that these chlld-
ren all bear the name of Musser and
have addressed him as father, and that
all three of the women are known and
reputed in the famlily to be de-
fendant's wives. It is undeniable
In review of the evidence that
deferdant llved a large portion of the
time charged in the indictment in the
same house with two of toe women

andall the time In & house adjoining

the other woman &t whose house he
What relationsh

these women wit

whom he was living. Was it the re-

lationship of father and daughter,
brother and sister, employer and em-
ployee, master aud servant. Nelther

questions can be answered In
the affirmative in the light of the evi-
dence. The evidende nts to but
c{me relationship and that is matrimon-
—hasband and wife; the evidence
can be reconclled on no other hypothe-
sis. To consider a portion 6i evi-
dence apart from the rest In not the
pight w;{to determine its sufficienc
& portio m{ not establish the
‘ulod hu.bu all _ gerb?q‘mn
beyond & reasonable doabt. r-
fonof & sicul stracture doelpom
ve its tence but when all the
parts are taken together there can be
no room to doubt its existence. ‘When
all the evidence in this Is 80
on that
endant

=

;

o
e

we are of the op

ter of the defendant who

visited the'
 house of Mary Musser and deleadant
frequently testiied that she did not |
| know where Mary was. Aud the evi- |
| dence tended to show that two or |

| three of the youngest children bad

not been seen for some time.

Assistant District Attor

| closing argursent to the jary sald that |

Aud the
ney In LhLia

it was in the power of defondant

to show all the facts in defense by
wives and children, but that 1t was nut

| In the power of the prose

| 80 by them becsuse they had
rocarement of |
The defendant's coun- |
scl objected to this language, and the |

| out of the way hy the
| the detendant.

Court sald there was ne ¢

Aufenddnt had putthem on
and the Assistant

Lic sawg atturney lu

the Court checkesd

gument, and the Attorpey
tion was called Lo the
The Court charged the j
considering the verdict
into conslderation facts
evidence, and conslider |
counsel for defendant clte
authorities.
Court bad permitted the

of defeundant.

not testitied when the la
ptm 10 do so. Ig edch

District Attoruey, and of
nis attention was called t
«ud of thesathorities;

taken,
l'one Indictment charges

April, 1885, Aud the defe

wilh the womeu lu the b
ship ont %o the world by

coaduct for which Was

tuew during the time mun

vetween the delendant
women?t
guest?

walds or cooks? Were

not his cooduct before
charged vhrow ]lpiht. upon
Kvidence ot the

prelent in cuses

pertinent when the o
4 succession of acts and

riod and
rlage.

feolings
manent

rlage,
fense, adds welght to

charged,

helore the law which the
charged with violatin
that the Court er in

the defendant ceased to
ils wives when tne law
The Court did ch e that
sumed the defendant |

law was In force—before

the
thereto intend to
aud that thcr
the relstionship so as to
form 10 an lnnocent inten

presnmes cha
than change of a lawiul
unlawful one, But if the

relationsbip was unlawtul

duanged or punishment is

the law.

law in entering Into the

the defendsnt [rowm his

lo the indictment strengtbe
[n deterwinl
tween the tes Dnawned
would take lato view Lls

exsmple before the law
aud in that w
awgle which

won law bhas been In force
ritory more than &
Act of Coagress

conduct or clrcumstances

there was no error in

woinen na
effect—or sh

with them wives
time.

Tha yer vs. Thayer, 101
Iixceptions were aiso

the refusal ol requests to
defendant. Th“?eat.ln:
Court, as-

the bill o
and

ol the
sonable doubt; that

tioned in

or with any two of them
in the habit and repule
they should find him gull
not essential that sex
should be shown or a

District
made no further remarks on the polut. |
T'ac bill of exceptions slso shows that |
his argument
Staled than an outsider had made sig-
nuls to the jury during the trial, and
b, mod be
nothing further vwith respect to it
remarks were made o the heat of ar-

that the law presames the
icnocent till pm-’ g.l.lt! beyond
the jury

SEOLP L urans Attt e

fis

cution to do
bueen put

videuce that
Lt of the way,
Altorney

mald
The

did not per-

nist, bUL ceased a8 soon as bhis atlen-

impro rlel?'
ury that fo
they should

vot go outslde of the evidence and take

not tn evi-

dence, that they should consider only

t fairly. lu

support of this assignment ol error

& number of

lu some of them the trial

prosecuting

attorney tu continue over the ohjection
[u other cases the re-
marks of the States sttoruey was o
vielation of a statute forbiddlng com-
ment on tne tact that defendaot

hawd
W permitiea
ol the cases

¢lted thero bad been an ageravated
breach of professivnal doty aud obll-
yation to the fujury ol the defendant
Iu view of the clrcumstauces attend-
lng the statements of the Assistant

the fuct that

be censed farther rewmarks as soon as

v the lwpro-

priety, and of the charge ol the Court,
{ we are of th.
opinion that this excepiion s not well

that the de-

fendant uulawiully cobapited with the
wowen therelu named, between the Int
day of May, 1832, sud the 1st day of

ndant fusists

tuat It was error to adwmit evidence of
defendant's couduct wnd of his rela-

ulonshlp to Yeaews before the day first
ientioned. The offense of 1noe
detendant consisted 1n dwelling

ubit and re-

pute ol marrisge,bholding that relation-

his lanxuuage

sud conduct or bﬂ eXpressions and
a

respoaosible;

tual he lived in the house with two ol

tlouned, Lheie

is uv roowm for coutroversy, And the
question i3, what relationshilp existed

and these

Was defendant there aws a
As a woarder? Way be the
roprictor of the house and the women
a lfls employ as servants,—chamber-

they his sis-

ters? Wasany one of them bis mother?
Or were Lhey there as his wives? Does

the offeuse
the lnquiry?

eelings aud intent ol
the defendant with respect to the crime
wid towards the injared party Is cow-
ol murder aond otber
crimes which may be committed by a
siugle act. It would appear to be moru
ense consists of

eXpressions

uxu-ndiuf through a considerable pe-
ndicatny the relution of mar- | uily declded st
That relation ls ususlly pre- |
cederd and attended by affections sud
eculiar to It, and more per-
n their character,
Live rise to conduct indieating their
e¢Xislence, and thereby Indicaticg rar-
Evidence ksl detendaut had
warried the women—had been lLiving
with them as his wivea before the of-

and they

the circum-

stances pointing to unlawful cohabila-
ilon Jduring the tliue the offcuse is

It 1s further Insisted that the Court
erred In admitiing evidence tending to
show marriage to the women named

defeudant is

took cffect, and

refusing to

charge the jury that the law presamed

cohabit with
took effect.
the law pre-
nnocent tlll

proved gullty beyond reasonable doubt
—inuocent both before and after the

and st tone

tine af the ofense charged.

It & lawful relationship is formel,
and itscontinuance is made unlawful,
law presumes the
obey
terminate or change

parties
the Juw

make It con-
t. Insucha

case iL Is necessary that the lawful in-
tent should e changed toan unlawful
one, or toat the relatlon should be
changed to a lawi{ul one—that is to say
made to conformn to the law—the law
of cooduct rather

intent o an
reletionsbip

wus unlawiul in lts inception and the
intention was unlawial then it would
Dy Necessary Lo presume a ch&uru ol
poth intention and relatiouship. If the

in the be-

glumng, and the Intemt was also, and
the nwme of the offense 1s simply

slwply im-

osed on that which was unlawiul be-
ore, the presumption remuins Lthe saine
48 thoogn no chapnge had been made in
In either case the law
suines innocence till gullt is

dlsposition and intention to

pre-
oven. A
late the
relationship

«ith these wowen oeing shown, it al-
fords au juferenco of some effect upon
tbe man when consldered with the
uthier evidemece at the tlme of the
otfense cuarged. The lnference axaiust

watriage to

these women hefore the law went in-
to furce with the inferences from his
own conduct towards them and tne
clrcumstances within the time llmited

ns the latler.

how this wan lived be-

the publtc
loclination

and disposition w cohabit with the
women as phowa by bi¢ couduct and

took effect,

coutributes to the ex-
ures soclety. The com-

in tbis Ter-

generation. And an
axalonst bigamy more
than twenty-two years. Nome of the

in evidence

extend back so far. 'l.‘l'l{ tended to
prove a re anlawifal io its in-
ception. We are of the op that

evi-

deuce for the of showing mar-
rlage bemnl'. t?cmm i::d

the law took
that bhe cohabited

the

before that

Mass. 111,
1o the

charge ot the Court to the jury and to

the.

rge bl the
P
is set out In

Epssie g s
Gescripticast the Tieos e plos
deféendant, t.geu

t
lived with the women In named

his wives

marriage,

: that it was
arse

ceole~
sole

any fact &

evi
it altogether and
evidence, thal they should
side of 1t; that they

should
candidly and reach

rea-

. statements and
in evidence affect-
ing their credibliity) that in weighing
the evidence the should consider

the aggregdivas weis Lhossool the de-
fendapnt apd there s unvihilne excep-
tlonable iu Dipint Llierint the
whole may bhe g v registered by
the court, thut 1l Wkt tnany il nges
exceptiouable 1 th T Hve asked
ln the case iaer ot cderation s cer-
tafnn. The tusti: s askedd and ro-
fused S0 fal s W et B CRSATY Lo
refer o th o may e el as fol-
lows: First =T i ~tntlug abstract
principles @f juw Lo the retusal of
these e SIMAL RN 3 Second—
Sueh s gt tan o Loe degren
of futlmdey vee by Lok b shown o=
Lween h B0 ) T S 1 iy 1ty Women

tatiiineal L1 i tlser Jury the
Court <us il t Pl wndawiul
COLRHITAta Ly d 1 o A = b thanead
the secessans i U MNivse
relating to the b ol Lo -
cence Arisi L Liew under
Wiliea duleidail i pledd Lok
et The =t aeaesd! By e oxe
Copllon Ay o2 - bbbl we
are ol Lie gl Lion
issnot well gy D=1 e~
clarite prtct) S B R T ied
the vharie o L ridivd sach
PURIRC Vet VI Lee adsv ) e 11 the
CLIEY e el LUial an =11 1}

v prey 1 Vs sy (LS T
exceptiiins to LB &) Viz 1 Lot
Deloay Tl tilils © s e lasing 10 R
BRI obtijectiutia Lok L il biment wele
cousiderad u o Psut oo e Uniteyd
SIALesS va, U, arnsd deendled at the
présent o We satinfied with
e conclusiogs tegviivdd 11 that case,
And hiold that the trial O cottmnit-
Led 10 ervalr 1 overtalin; hoobjee-
tion~. Witho lireoting . atteontion
further to the cxceptions taken by des
fendant, and attor 3 carvinivconsiderna-
tion of the wio case we are of rhe
oplnion thev al nol well taken, sasd
that The Juda e oof vl ( urt below
ahoul 4 e anl I bs a0 orderaed

Boreman, J . con s

l'r'.\n"\_ g Coront s T ot hat ]lnurHUI]
Of the opd o -t e Le Edinunda
Act, hut «| « Jranin 1 iaclnsion
Oof the UCowrt ald s iee the il rinett of
Lhe Courd bivlo o, aued oes Wis resasons
theretor,

Awsacinte Jas=tice Ponvers then pros
ceeded Lo roadd e ilis L oplulon,
which will e toaud onth tourth pags
of thls lasu -

BY TELEGRAPII.
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LATEST DY LIGUHTAING.

More Lynchlog.

—Yuvsterday
Lile.¥s waud

GaINEsviLLe, Toxas,
the lyucolugs ol llve 20w

reported b mildioriom o Ll pegvutl re-
ort 1ot ofveen oo bad peen hanged
UIWO Weeks,  Bftopis by saistadlate

the Jast e attoned vaulted in

positlive ool ol e suzlog o week
ago prar Yalosiown, of Fraok Morgan,
Blil Wiliams aud o voine Moore.
Bt \Wishiams sviis i Jatiet Jving Doal
Mul Creek. e was su~pvéted dud
persous detailad o waltn i,
when it was  leawrned  toat Wil-
Hams had (TP TS Lafun
ossesalon of aunoinor anuse's house,
‘nirty-two doteraned aden  visited
his tsouse wid drpestesd G VWilllams
bade bis funtly an alfoctionate fare-
well and told thetg taar 11 oc old pot
returd lu two iy s they g n! kbow he
was dend, Witlams wus toun ed
several miles away  Jteo sanne woodds
where tlivy Were et By wnlner party
huving lu charge Fraus Mo gan and
the boy Maoi ¢ Uhalo s vole

the mow decided to Dans W iklhinus sl

Morgao. Some coutembsd tusl by
reason of the twa's youth 1t was
best to  turud iin [oose  with
moderaze punishmout, but 1t was fio-

e Wil ETedt pro-
Dabilitle~s ul Lis h lug a4 Urouanle-
Bane criuiual Wl Letler Lhat ho
shonjd e yeenrdiieiy sl Lntee wWere
sliuny up Ot ui i Ve r the men
were dead they were ull cul down and
buried towelicr L posse then
started on a nan Hoo e Wachita
river and reporis v ne dck that they
bad captured alel Iyucacl nine mors
thu~ mukine a8 totul of 12, The Iatter

reports however jack ¢onilrmtion

Bound Ksund the World,

Newrox, Conn, 29 — Tha npesw
schooner-vaecht Hruahiddde, 19 tons
ownued by John I, Puclps, of Fpile-

would, N.J ., son ol Wi Walter Phivips,
will sail from New Lotdon to-day dor
a trip aronnel vhe worid,  Besldes the
owner, flve other pentlemen of the
class of 1843, Yile Colicge, will make
the trip.

—————— e =
FOREIGN.

L ST TRANS-ATLANTIC RIS
FPA AL REEM,

One Milllon Pouanda Sclzrd by
Hussia.

BoMayy, 20,—I' ix reported from
Cabal thart [=a Khan svvuportéd by
Russlan ailies has ri<en gealnst Ab-

dullah Kaan.  Isa Khaowarehed npon
Khanalbad awad <00z «l tregsare there
valued at a millveg pounls sterling,
bhelonging to the Amevrof AMehanistan.
Political Al =altivd in Hashuarin ars
becoming seriou« ol 4 reiforcement
of troops 1= ¥0 Ny nortivward,

Anglo-Germ n Alllance.

LoNDpON, 20 —The Borlin Poasf fn am
article suppus=ed to have heen wsplred
by Bismarck, hints ut a desire on thy

art of Germany for an alliawee with
togland, The Novor Vieempa of St
Petersburg savs: Hassia ought Aot Lo
forget that Sallsbary and Randolph
Churchill have al wavs heen anxlons to
form an Anglo-German alllance agalnss
Russia.

Pamis, 2. —The Manmtal Diplomati-

¢ reports that Salishurv will bave an
pterview with Bismarck In August.

Frogeresa of the Piague.

Mavrin, 29, —=The oflicial cholera re-

orts for Sunday are as follows: Cas-

llon De La Pluwi (cliy), new cases
%, deaths none; Provipce, new cases
143, deaths 74; Valencla City. new
cases 83, deaths 255 P'rivvince, 556 new
cases, 203 deaths; Alieaunte City, 10
new cases, 2denth=: Pegvines, 158 new
case~, (1 deatlhis: Sararossa, uew cas 8
28 dedaths 9 Todeds Uiy, pew eases 1,
deaths 2: Province, uesw on
18; Aranje. new ba s 40 dlcaths 1
Olen Paznlos, new casos 12, deatlis d;
Madrid, new cases 3, dleaths 1,

Oeuoa Galviz, director of Toledo
military academy, has died ot cholera.

Orders Conntlerimnsnded,

Cani0, 20 —Orders to Lhe canicl corpws
to embark have been rescloded, I is
reported that Lthe wovernmena wmedl-
tates reoccupying Dougola,

mEram——— e r——
HOME MADE GOODS.
Men's Summ.r Suitings, Bps"s

Tweeds, Jeans, Flannels, Socks,
Bteekings, etc, whelesale and retall,
Joux C Cvrrren & P-o..

Agents FProvo Woolen Mulls,
No. b5 Eaxt Temple 8t,, South Stove,
Hooper & Eldredge Block.

AMUSEMENTS.

WALKER OPERA HOUSE.
M- FOUR NIGHTS

— ARD —

SATURDAY MATINEE.

— COMMENCING -
Wednesday, July 1st, ’85,

Upon which occasion, the Eminent
ragedian,

Froderick Warde!,

lnppomd--b{'l.n especially selected com-
pany of Metropolitnn Artists, will
appear in the following
reperioire:

WEDNESDAY, JULY 1,
VIRRGINIUS;
Or, the Rowan Father

THURSDAY, JULY g,
Grand Shakespercan Double Bill,

THE MERCHANT OF VENICE

— AND —
KATHERINE AND PETRUCHIQ.

FRIDAY, JULY 3,
DAMON AND PYTHIAS.

SATURDAY, JULY 4—MATINEE,
INGOMAR, THE BARBARIAN.
SBATURDAY XNIGHT, JULY 4,
RICHARD 11,

le of Reserved Seats wii com-
“I.Oﬂu, on Moagday, June $9th.

memce &t
Ne coxtrd

-




