
ialatare Intended to embrace, but the
Intention must be gathered from the
words. That sense of the words
should be adopted which best har- -

son, a juror, was a bigamist. The aff-
idavits as to incompetency are not em-
braced iu the bill of exceptions, and
hence is not properly before us to

H1.-- EM AG NEWS
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divine right wouli be a scandal fo
society and a menace to the lawful
marriage; that such examples would
be a continuing invitation aud appar-ent Justification for their followers to
either secretly or openlv violate the

Witness Lizzie Lee, who lived at the
honse of one of the reputed wives and
her daughter, stated that she did not
kuow where her mother was that she
last saw her four or five weeks ago.
And witness Annie M. Sheets a daugh-
ter ot the defendant who visited the
house of Mary Musser aud defendant
frequently testified that she did uot
know where Mary was. And the evi-
dence tended to show that two or
thrte of the youngest children had
not beeu seen for some time. Aud the
Assistant District Attorney in his
closing argument to the jury said that
it was in the power of defendaut
to show all the facts in defense by his
wives and children, but that it was not
In the power ol the prosecution to do

the aggresate as were those-o- the de-
fendant and there is anything excep-
tionable iu either ; them the
whole may be propel ly rentsu-re- by
the court, that Ih.-r- wi re many ttiinifs
exceptionable iu the twenty -- live, asked
In the case under consideration is cer-tal- h.

The iustr ictio.i-- . aked and re-

fused so tat as e de. hi if necessary to
refer to tltem may nc c!asiiled as fol-

lows:'1 First Tn so stating abstract
principles wf law. 1 u t he r I usal of
these there can he no eiror. Second
Such as attempted to deiltie the desrrco
of iutimacv iiecesai y to oe shown be-
tweeu def.-ntan- t "and the women
named. la lis e: .it ..t to t be jury the
Court uae a i of unlawful
cohabitation aud i 'i .ioiiit; so dctincd
the necessary i ut i in ,e . Tuird Those
relating to t tie p: tiaii of inno-
cence arist;i .: v ii tne law under
winch defendant w. i pi tok
effect. The ipiesi i. in i a snl by the ex-.ce-

m was ,i a oe, and we

of an animal or of an inanimate thing.Aud further, the statute does not ay
in words, that the unlawful
killing must be the work of a human
OeinLj iu order to constitute a crime,
y t tne courts, from the very nature of
"the offense, do so hold. Not only so,
but they v'0 further and presume the
defendant wl:c is charged with the
jil.nc, to be a human beluz of a par-ticul- ar

cNiss, namely, one of responsi-
ble :; and oi sound rainri.

A ('ai if.'rriia statute says, that "anyof the a;e of fourteen year's
ana u'.iw ards wbo shall have carnal
Knowledge of any female child under
Mn- - !!.'! of ten years, ' etc., "shall be

iliiy the ciime of rape." The
ol tuat State holds that in

in indictment under that provision, it
is uot noccsary to aver that the defead-au- t

is over fourteen yeais of age: That
trie n- feudauts capacity to commit the
crime is an element in the crime. Peo-
ple, vs. An Yek 2'J t.'al. 57), citing

". v. Scannel 11 Cush. fits.
So, if in the case before u ,it suould be

).ijiii( red tnat trie defeuaaut's capac-
ity to commit the crim . be an element
u it, et it is not necessary to state, in

trie nLlii-t- in, taat he is a "male per-w:- ."

liut as stated aituve, we do not
ci hi -- ider the words "male person" any
element in the description of tae crime.
(; would snow tint he Orloned to tne
class wiiica alone was capable, but it
would uot sh aw that he individually
vas capable, or that he was not of

ae, or uot of unsound
mn I.

l ae case - of ex parti Hedley Cal.
lu?), anu tne Co n. vs. Liob.--y (11 Met.

refi'rrtd to by the del. a-- e ou t.iis
point, do not seem applicable. They
vere botn cases oi einreZZ;emei)t, and
10 ijuestlon was raised as to tue fcutll-ilciea-

of tae ludictmeut in either
;a-- .

V do not see wherein the insertion
f the words- - "mtle person" would

iave aided the defeudant in Ills defense,
ile c )uld not the.eoy nave been enabled
;o inaKe any other or different deleuse
uliin lie has made. It vould uot tiavo
eiiab-e- aiiii to understand any better
me nature ot t ie crime charged, if he
:ias not been prej udiced ia respect to
;iis substantial iigais bo canuot coua-piai- u.

Crim Pi'oc. Xct. 479. Laws 1870,
p 10'). Amended !a 3 14, p. IM.

We conclude, tneretorc, taat it was
not necessary to designate tne deftud- -

to constitute a public offense, it ts suf-
ficient, and there Is no remaining ob-

jection to the indictment that the ap-
pellant can raise after having failed to
demur. We fcaVo already seen that a
public offense was clearly and concise-
ly alleged.

The appellant, however, raised the
objections at the trial, clalininir that
the Indictment was too defective to al-
low of the admission of any testimonyunder it. Yet from what we have said,
it plainly appears that there were no
grounds for the objections, and that if
there were they had been waived.

Wc are brought now to the consider-
ation of the alleged errors in exclud-
ing testimony offered by the defense.
Several questions were by the defense
asked a witness for the prosecution,which were objected to by the prosecu-
tion as irrelevant, immaterial and in-

competent. The avowed object of
these questions as stated by the de-

fense, was to sho-- or tend to show
non-acce- ss during the time charged,aud as tending to disprove any pre-
sumption of sexual Intercourse Which
might be raised by the testimony of
the witness. The objections were sus-
tained. The defense made an offer of
proofs, the gist of whlcu was to the
same effect. Part of the offer was
wuolly hearsay whero he sought to
show what was told the woman a
large part was wholly made up of ad-

missions, and the residue bore upon
the question of sexual intercourse and
occupying the same bed. We have al-

ready seen in this opinion that sexual
Intercourse was uot a necessary ele-
ment iu the crime. If it were an ele-me- ut

a necessary element as tne
defense claim, then the prosecution
might have shown that the defendaut
ami these women Jived together, iu the
same house aud company tnat theywere continually walking, talking and
eatiux as if husoaud aud wife, treating
each other so before their uelghbots
aud the public generally, calling each
other husbaud aud wit respectively,
navlngall their dealiuns before the
world as If husband aud wlte he
might be providing lor all her wants ot
oiothiug, food, Uouse and nousehoid
affairs, aud claim the women as his
wives, doing many more Use things,
and jet If Urfc prosecution did not
prove that defendand had sexual inter-
course with these womeu.the prosecu-
tion would have to fail. The prosecu-
tion would have to prove adulterywuen adultery was not charged, would
have to prove fornication and
lewd aud lasclvtt;3 cohabitation,
when uoue of tnese charges hao
been raised, aud all such offenses had
been purposely llt eut of the act by
the law-maki- power, ltseems to us
preposterous that Congress could ever
uave intended such a thing when the
the law was enacted. Congress never
could have intended to Include those
things which it purposely excluded.-I- f

tue sexual Intercourse aud bedding
together were not parts of the offense
necessarily, what advantage could it
be to a deieudant to disprove the exist-
ence of such things especially when l:
would be the duty of the court and it
was done iu this case to instruct the
jury that sexual Intercourse and bed-din- 's

together were uot necessary parts
of the offense. What.isthe advautage
of introducing in evideuce facts whlcn
immediately tuere-afte- r the court will
have to rule out r declare of no im-

portance. We do not think that the
deieudant could In any way be harmed
by the rejection o such evidence. Its
admission would not disprove nor tend
to disprove auy testimony by the pros-
ecution. It would only tend to dis-

prove that which the Court correctly
instructed the Jury was not important.

The appellant urgesjas error the re-
fusal ol the court to give instructions
asked by him. There were twenty-fou- r
sttch instructions, between many of
which there was but a shade of differ-
ence. The first aud second of these
instructions have approved the exist-
ence of the Kuniunds act as to its ap-

plicability to this Territory. They were
Aholiy immaterial and irrelevant.

The 3d instruction having reference
to tup ty ef the act to
persons cohaoiting wita lawful wives-h- as

no application to evidence In
the case.

i'hc 4th, 3th, 6th, 7th, 8th,

monires with the context aud promotes
in the fullest manner the policy and
objects of the legislature. LT. s. vs.
Hartwell, 6. Wall, 385.

What taen was the object of the
Congress in enacting this statute? It
was, judging from tna whole act, in-
tended to be an aid in breakiug up
polytramy and the pretensu thereof.
The well recognized cllfflcnltyof reach-
ing the polygamy cases by reason of
having to "prove marriage and
by reason of the fact that the
statute of limitations bars pros-
ecutions after three years, uo
doubt led Congress to pass this act. It
was sought to break up the polygamic
relation. It was necessary iu effect to
make polygamy a continuous offense,
without requiring proof of marriage.
Whether marriage took place or not
the pretense of ruarriaae the liviu?,
to all intents and purposes, so far as
the public could see. as husband and
wife a holding out of that relationship
to tue world were tne evils sought to
be eradicated. Although aimed prim-
arily at such a relationship, it reacues
out. and embraces all met. living aud
d welling with more than one woman as
if they were married, whether any
marriage had ever taken place or not.
It was living and dwelling together
under the appearance of being mar-
ried. The appellant insists that co-

habitation necessarily includes sexual
Inteicourse, aud that there can be no
coiiabltatlou without it. We Mad noth-
ing whatever in the language or con-
text to lead us to believe that Cougress
meant to apply the statute to lewd and
lascivious cohabttation, which would
be tiie case If the construction con-
tended for by the appellant were cor
rect.

The primary meaning of cohabit, Is
to dwell with (coi, with, and habere, to
d well) and at the present day it is
iteneraily held to mean to dwell or live
together as liu-bau- d aud wife, or to
dwell or live together lu the same com-
pany, place or country.

Calef v. Calef, St Me., 365.
Com. vs. Calef, 10 Mass., 159.
Ohio vs. Conuoway, Tappan (Ohio)

p. 90.
This meaulng Is recognized in apuel-lant- 's

brief (p. 4) where It says that
"in looking to the common siuitlea-tlo- n

of the word cohabit we find but
two meanings', one broad and generic
aud including all residents of the same
ward, 'town, city or even country, and
the other toe living togetaer as hus-
band aud wife." The orlef proceeds
to place tne construction upon the
latter words, which we have here re-

ferred to aud which we do not thluk
are wat ranted.

That learned author, Mr. Bishop,
says that he knows of no legal au-

thority or usaice that would
embrace sexual- - intercourse in
the word, except the caual-misapprehenslo-

of Chancellor Wal-
worth lu Duuu vs. Dunu, 4 Paiee 42o,
43.

1 Bishop's M. & D. i. 777, note (1),
4th liditiou.

The authorities of the appellant on
tills point do not 6hake the position
thai cohabitation does not include sex-
ual intercourse. The word docs not
even Include ueces.-aril- y the occupy-
ing the same bed.

1 Paige-Ch- Ii. 425.
Ia Foster vs. Poster (1 Hag, 14.)

wnere matrimonial Intercourse was
sought to oe enforced between man and
.vite, the Court drew the distinction
between ''matrimonial intercourse" and
"mntri.-iionia- cohabitatton," holding
that "the duty ot matrimonial inter-
course "could not be eompe.led, but
that "matrimonial cohabitation" could
be.

The case of Orme vs. Orme (2 Eng.lie. 3o4.) was brought by the wife
a.aiust her husbaud lor restitution of
conjugal rights. The libel admitted
that tue complainant was "allowed by
tue satd KoOert Orme to reside in the
same house with uim," aud the Court
held that tnis admission of "coiiabita-tion,- "

admitted the compiainaut out of
Court, aud that slia might Uave been
restored to cohabitation, yet as that
was admitted to exist, aud the Court
could go nofarther, that the Court
nad no power to restore the complain-
ant to matrimonial intercourse with
her husbaud.

Had it been the lnteutlonof Congress
to include the common sexual vices in
this provision, it appeara unreason-
able taat it should not have said so. ft
evidently did uot intend to include
le-rv- or lascivious cohabitation; for
had it so intended it woutd have added
taos,e words, When the oil! was under
consideration iu Congress, their atten-
tion was specially called to thft matter,
aud it could not therefore have been
au oversight. A member (Mr. Single-
ton) offered an amendment, whereby it
was proposed to reach all of the sexual
vices, and to punish adultery, fornica-
tion, open and notorious lewdness,
etc.; but the amendment was voted
down.

Congressional Record, March 15th,
IS62,

Thus Congress clearly gave expres-
sion to theirtview.that no such offenses
were to be embraced in the act. The
crimes which Congress proposed to
punish were such as a large part of the
people, especially in this Territory,
were upholding aud practicing. The
otaer vices were such as all people dis-
approve, and hence Congress left tnelr
suppression to the local authorities.
I'ne interpretation we have Riven to
this provision ttie 3rd section is. as
we tuiafe, the one best calculated to
effect tiie object inteuded by Congress
and to suppress the-evil- .

We uow come to our criminal pro-
cedure act.

The criminal procedure act of this
Territory is to tne criminal practicewhat the civil procedure act is to the
civil practice act.

27 Cal. 507.
As we are bound by the criminal pro-

cedure act, It la unnecessary to inquire
what was the rule at commonlaw,
when the statute speaks.

People vs. West. 49 Cal, a. 10.

People vs. Murphy, 30 Cal., 52.
People vs. Croulu, 34 Cal. 101 .

The criminal procedure act say s :

"All forms of pleading in criminal
actions aud the rules by which the
sutliciency of pleadings Is to be de-

termined, are those prescribed oy this
a''t

Utah Laws, 1878, p. 91.
If the Indictment will stand tho test

of these rules, It will be sufflcleut, no
matter how much It might fall snort of
what would have, been necessary at
common law.

People vs. King, 27 Cal. BIO.

People vs. Dick. 37 Cal. 277.

People vs. Croaln, 34 Cal. 191.

People vs. Murphy, 39 Cal. 52.
In section of tne criminal pro-

cedure act it is provided what the In-

dictment must contain. After specify-
ing tuat it must give tne names of
court and parties, it aays the indict-
ment must conta'n "a clear and
concise statement of the acts or omls-sto- us

constituting the offense, with
such particularities of the time, place,
person aud property as will enable the
defendant to understand distictly the
character of the offense complained of
and answer the indictment.'' A form
of Indictment is given, and section 151

provides that the indictment must be
direct and certain as it regards. (1,)
tne party charged. (2.) the offense
charged, and (3,) the particular

of the offense. ,
Sec. 158 fpeciQes that the indictment

will be held good it it can bo under-
stood from It (amongst other things
not here brought lu question), so far as
tne description of the offense goes,
"that the act or omission charged as
the offense Is clearly and distinctly set
forth, wltnont repetition, and lu such
manner as to enable the Court to un-

derstand what Is Intended, and to pro-iKinni- -u

indtrment Duun a convR&ku.
according to the right of the casej

To have euaoiea tne aeienimnt to
answer the Indictment it could not
have been necessary that he should
have been apprised of the act-- by ex-ore- sa

averment that ha was a male- jper- -
non; nor could It have been necessary,
as we have seen, to mate mm to un-
derstand the character, of the offense
charged and to answer It', that th of-

fense should have otherwise or
more particularly described than has
beeu done. The offense is clearly and
distinctly set forth there is no rep-
etitionand it Ja set out In a manner
sufficient to enable the defendant aad
the Court to understand it, aud to
guide the Court in pronouncing judg-
ment.

It appellant thought the Indictment
defective itvelther respect, he Should
have demurred. Cr. Proc. Act Sea.
192. Laws of Utah, 1878, p. 101. The
defects were such as could have been
reached by demurrer. As appellant did
not demur, he waived his objections.Sec. 200, of Cr. Pro; Act. Peo-p- le

vs. Swensen, 49 Cal. 868
By said section 200 it la provided, that
all objections mentioned In section 192,
authorizing demurrer, if they appear
on the tace of the indictment, can only
be takeu advantage of by demurrer,
except that the objection to the juris-
diction of the Court over the subjectmatter of the indictment and the ob-

jection that the facts-state- d do not
constitute a. public offense, cam-fe-

taken at the trial, under the plea of
not gouty, or alter trial In arrest ol
Judgment. Tae objections urged are
such as appear on tae face of the in
dictroent, and neither objection foes to
the jurisdiction of tn Court, If, then,
ifetfcUiVflpatt fJJejefr jjaeU an&eittt

People vs. Stoueclfer, 6 Cal. 403.
Bat if it were, the verdict could not be
set aside.

People vs. Lewis, 5 Pac Coast K.
No. D. 34.1.

Sec. 18 Laws of Utah, 1875.
Por the reasons stated throughoutthis opinion, it is apparent that the

overruling of tho motion for a new
triul wis proper, and the Judgment
was correct.

The order aud Judzment of the Court
below are affirmed.

Zane,C.J., concurs.
Powers, J., concurs In the result,

aud tiles his opinion on the case.
At the conclusion of the foregoing,

Judge Powers read an opinion on the
same case, the full text of which we
are unable to publish to-da- but will
do so in which he person-
ally took exceptions to tue methods
employed iu the trial of Mr. Cannon,
but agreed as to the result. lie was
followed by Judge Zaue, who read the
following

OPINION :

Supreme Court, Utah Territory.
The United Status

vs.
A. Milton Mcssek.
Zane, Chief Justice, delivered the

opinion of the Court.
The defendant was indicted for un-

lawful cohabitation with Belinda Pratt
Musser, 31 iv Musser and Annie Seeg-ueill- er

AlcCiiliough Musser, to which
indictmeut he pleaded uot gu'lty. The
Issue was tried by a Jury who fouud
htm guilty as charged; a motion for a
new trial was overruled aud he ap-

pealed to this Court. Ou tho trial the
defendant by his counsel alleged errors
ot law and of fact. The more import-
ant of the former was made by the
Court, it is claimed, in defining the
crime ol which the defendant was con-
victed.

The oUense is described In the third
secnou of "An act to amend section
fifty three hundred aud llfty-tw- o of the
Kevised Statutes of the United States.
in retereuct. to bigamy and for other 1

purposes," approved March 22d, ltJ.
It is as follows : "if any male person
in a Territory or other place over which,
ttie United Mates has exclusive Juris-
diction, hereafter cohabits with more
than oue woman, he shall be deemed
guilty of a misdemeanor." The Court
below held that sexual intercourse was.
uot essential to the crime". In that the
defendant insists there was error, tliaL
it is' a necessary element and must be
proven.

Tne term cohabit as found in the
criminal codes ot many oi the Stales is
coupieu with and qualified by the ad-

verbs lewdly, lasciviously, adulterous-l- v
or some o titer equivalent expression.

No such word or expression is found
iu the section under consideration, or
in the. act of which it is a part. As de-ilu- ed

by lexicographers, cohabit ineaus
to dwell with or reside together. It
may mean residing iu the same coun-
try city or uetguborhood, or in tho
same laaiily, ot the dwelling together
iu lawful wedlock this would be law-
ful cohabitation. Or it may mean the
dwelling of a man and woman together
ostensibly and apparently in wedlock,

hen in laet, or lu law no marriage ex-

ists, aua wituout proof of adultery or
fornication this would be uuiawful co-

habitation; or it may mean the living
together ol a man and woman wilhout
lawful marriage, iu the practice of for-
nication or adultery this would be
lascivious, lewd or adulterous cohabi-
tation, another species of unlawful
cohabitation; in this last case proof of
adultery or loruicatiou is necessary to
make out tne offense. Tho
ideas whica accompany the ue
of the word determine its import. The
idea as of country, of family, of mar-
riage, of the appearance of marriage-(no-t

without it), or;of adultery, when
associated with the term vary and de-

termine its meaning in each case. The
subject to wnica It is applied contracts
or expands its meaning it Is a word of
flexible signification.

Cohabitation, as used in a matrir
monial sense, means to dwell together
as husband and wife. Foster vs. Fos-
ter, i Eng. lie. It. p. 339 was a case of
divorce. Iu the opinion the Court used
the following language: "Most cer-
tainly what Dr. Harris has said Is true
thatthe duty ot matrimonial inter-
course cannot be compelled by this
court, though matrimonial cohabita-
tion may." The Court made a very
plain distinction betweeu matrimonial
cohabitaiiou and matrimonial inter-
course. The same distinction was
made in the case of Nash vs. Nash, lb.
Aud ia Orm vs. Orm, 2 Edg. Ec. R. 354.
In a note to sec. 777, Bishop on Mar-

riage and Divorce, the author says : "I
am not aware that other judges (re-
ferring to a remark of Chancellor Wal-

worth) have often employed this word
to denote actual sexual Intercourse
further than may bo presumed from
the dwelling together in the same
house of parties under the claim of be-

ing married, or as necessarily implying
even au occupaucy by the husband and
wife of the same oed. The words mat-
rimonial cohabitation have been used
in distiuctiou'froin matrimonial Inter-
course to signify a living together In
the same house without copulation.
To the same effect is the case of Calef
vs. Calet 54 Maine 365, and Yardley'Estate 75 Pa. St. 207, Ohio vs. Ooano-wa- y,

Ohio K. Tappan 90, was a crimi-
nal prosecution. Iq charging the jury
the Court read the statute deiiaiug the
crime which was, "If any married man
-- hall hereafter desert his wife, and live
and cohabit with auy other woman lu a
state of adultery, etc.," and remarked,
'I'ne defendant must not only have

lived aud cohabited with this female,
but he must have lived and cohabited
with her in a state of adultery, in this
the Court indicated clearly that It did
not understand the word conabit to
embrace sexual intercourse when not
qualified by some expression showing
such aa iuteutlon. Counsel ia thcr
briefs and arguments made reference
to numerous other cases, but it ia
found that tne most of tneui interpreted
or construed statutes containing quali-
fying terras.

We are of the opinion that the right
of authority is to the effect that tne
crime of unlawful cohabitation as de-
fined in the statute uuder considera-
tion is made out without proof of sex-
ual intercourse, and that such prjofconstitutes no defense. In the statut j
but two crimes are defined. The drat
section defines polygamy; the third
unlawful cohabitaiiou; the fourth
provides that the offenses may be
joiued in tne same indictment; the
fifth makes the fact that a man sum-
moned as a Juror is or has been living
in the piactice of bigamy, polygamy or
unlawful cohabitation with more than
one woman, or the faot that he is or
has been guilty of either offense, or
the fact that he believes that either of
such offenses is right, a ground of
challenge. And the eighth section dis-

qualifies those persons, who are living
in the practice of polygamy or unlaw-
ful cohabitation, from voting or hold-
ing office. Cohabitation with more
than one woman is essential to the
crime. If the law was aimed at adul-
tery, why require the cohabitation o
bo with more than one woman. If the
national legislature had so Intended, it
would have given some intimation of
that intent in the law. - It appears
plain that the intention was to protect
tne monogamous marriage by prohibit-
ing all other marriage either in form or
in appearance only, whether evidenced
by a ceremony or by conduct and cir
cumstances alone.

The Court should ascertain tne In-

tention of the legislature from the
words used, when plainly expressed.
Rut when the meaninsc of the words Is
obscure and doubtful and the Intention
of the lawmaker is uncertain. It be-
comes the duty of the Court to resort
to rules of construction in order to
discern the idea, wnicn the language
was intended to express. In the use of
rules of construction we are not con-
fined to the uncertain language of the
law, but we may take into view the
ideas which the legislator associated
with the idea that is in dispute. For
with them it existed in the legislator's
m nd, and in the light of those ideas
we may grasp the meaning of the law,
as the legislator endeavored to express
it.

We may assume that the authors oi
this law had tn mind the institution of
marriage because they expressly de-
clared that any man who having a wife
marries another, Is guilty of a crime,
and that any male persoq who
cohabits with more than one
woman Is guilty of unlawful cohabita-
tion. They had in view the evil effects
of such practices. The end of the law
was the protection ot the monogamous
marriage ;and the suppression of polyg-am- y,

and unlawful- - cohabitation were
but means to tnat end. It ts proper
also to take Into consideration the con-
ditions as the National Legislature an-

ticipated and understood them tn
which the law was to be applied and
enforced. They knew the time bad
elapsed within which a very large por-
tion of those living in polygamy could
be punished for that offense, anil that
many of these were among the most In-

fluential men in : society beiac the
beads of the Church, and that tas ts
mnii of their contlunlnx to Hive with

111411 vltyr1 "ltf a4 stlain d

law. Conaress therefore forbad
plural marriage in appearance only, as
wen as in form, and bv the ex
ample of punishment it doubtless in
tended to eradicate the example ot ap-
parent plural marriages as well as the
plural marriage in form.

Accordiuz to tne maxims of sound
Interpretation tor use in searching for
the Intention ol the legislature, it Is
proper to ask, what was the defect and
mischief asaiust which the law
did not provide, and the true
reason of the remedy? And It is
the duty of the Court at all times, to
make such construction as shall sup-
press the mischief and advance tuc
remedy. Potters Dwarrls, on Statutes
aud Constructions, 14. Whether we
interpret the terms used according to
their legal sense or resort to the mles
of construction and construe them In
the light of tne r. ason at.d the purpose
of the law aad of tne conditions in
which its authors understood it was to
be applied to human conduct, wc reach
the same concluid u.

The defendaut also Insists that the
evidence before the Jvjry did not prove
him guilty. This raises a iuest!ou of
fact; to determine which it is uects-ar- y

to examine the evideuce.
Annie M. Sjeets, a daughter
of defendant by a deceased wlte,
married and uot living at homo testi-
fied that she had known tne women
named lu the Indictment, Mary Mus-
ser, Annie Seegmiller McCuilouguMusser and Belinda Pratt Musser, sev-
eral years: '.hat Belinda and Mary lived
in defendant's nouse ; thatthe former
iired there about one year aud a hail
and moved to the house she uow lives
in aboutfour mouths ago; that A utile
Seegmiller Musser lived lu ahouse oa
au adjoining lot; thai they all there
have children who bear the name of
Musser liviug with luem; that lieUat a
has tnrae; t.vo of tuem(oear tae name
of Musser; that she never heard tne
youuger called any namo out Arthur;
that there were eight children ia the
house, one of them Biaucne Musser la
betweeu two aud three; thai Annie
Seegmiller McCullouga Musser has
three children from live to tight who
go by tuc name oi Musser; mat

called them oy meir givennames and they addressed him as
lather ; that lae deieudant uer fatner
lived in the same house with Belinda
and Mary witness did not live mere
herself but visited had seeu him at
the table with Mary lu the house lu
which Belinda and Mary lived; that
the house had eight rooms ou the
ground floor aud four ou second the
rooms down stairs connected by doors

Belinda bed-roo- m was on the west
side Mary's ou tne east, defendant's
betweeu, from his a door opened into
Belinda's, between Mary's aud his was
another room having doors whicn
opened into theirs; mat the older
children slept up stairs and the youug-
er ones down aad heard defendant
refer to Mary as wituesse's step-mou- n-

er and heard Mary's ca.ldren address
him as father; tnat she did not kuow
wnere Arthur Is last saw turn lour or
five mouths ago at his mother's house
nor does she know where Mary is the
women named in tao ludictuient uaVe
been for several years past recognized
and known in the Musser family as de-
fendants wives. Lizzie Lee testified
that she was a married daughter of
Aunle Seegmrller now icnowu as Annie
Seegmiller Musser ;;that Belinda Pratt
Musser aud Mary Musser nved lnjihouse on a lot adlolnin? her mothers
that she knew defendant that
her mother has five children did
not know how old Ross, the younger
is, last saw him betweeu four aud live
weeks ago, when attention was called
to her siatemeui before the grand Jury
she said between two and ihree years
old, that he was not an infant in arms
when she last sasv uim; that she saw
defendant at her mother's house about
a week ago her mother was uot them

has uot seen her for four or live
weeks; last saw tne child in her arms;
tnat she bad seen defendant at her
mother's four or live weeks ago; tuat
her mother is recognized by her and
her mother's families as defendant's
wife; had heard them speak of the
children in presence of each other,
though uot as his; that her mother's
children were named Musser. Witness
uas one full brother and one sister;their name is McCullougu ; had heard
nor mother's other chl.dien speak to
defendant and of him as father; that
her mother's maiden name was Sacg-mille- r;

she married McCullough aud
she now goes by the name of Musser;
had seen defendaut at her mother's
a number of times, in the evening aud
morning; witness lived beside her
mother, and, since last August, at her
house. Mary Hideout testified that she
had seen Mary Musser's Children ; that
the youngest she saw was two or
three years old; had not visited her for
three years; mat she had seen Belinda
Musser's child when she saw ,lt, it
appeared to be something over a year
old; was au iulaut nursing; it was a
nursing iulaut in arms last winter
three or four mouths a;o; mat witness
had seen defendant quite lately about
the house; that sue traveled with
Annie Musser, and defendant met her
at the carriage she had hr baby with
her; this was last summer. Joseph
Warburton testified. Knew Belinda
aud Mary Musser aud tne house lu
which they lived ; was at the no use;saw delendaut there aud going to aud
comiujc from the nouse, driving tuto the
barn; tnat cuildreu bouut ualielcaai
store and defendant paid for mem;
that most of the children were
Mary iMusser't; saw defendant
walking aud chonng around his premi-
ses. M. P. Kkels testified that prior to
the 10th of last October, lived at MaryMusser'a about a year and four mouths,
boarding there; that defeudant was
there at meals, he sat at ouo end of the
table tnere nearly ail tao time; that he
ate at Belinda's table once, the occa-
sion was a birthday party deioudant
was there; that Mary Musser had six
children, the youngest Is an infant run
ning around, whether H was a year
ago do uot remember, ita name ie
Blanche; that be kuows Annie
tieegmiller McCudouga Musser;wituess fs a scuooi teacher;went to see her about children
she was sending to school; one ot
Belinda's also went, aud some ot
Annie's, all went on tne role nv the
name of Musser; that Mary Musser
paid tuition for all tne children who
came under the namo of Musser. De
fendaut offered in evidence turee deeds
whicn bad boon recorded lu which he
was grantor beariug date July 2 1st,
1&&S, Mary Musser was grantee in the
tlrbt, Bcliudo Pratt Musser In tue
secoed.aud Annie Seegmiller Musser in
the third that Belinda Musser moved
to the house she now lives in last
December.

From the foregoing evidence It ap-
pears that the women named tin the
indictment have for yeais borne bis
name aud before that tney bad borne
other names ; that for more than one
year next preceding December last,
defendant had lived in the house, with
Mary Musser aud Belinda Musser. that
these two women and defendant Occu-
pied bed-roo- ms on the same floor; that
a door opened out of defendant's room
on the east, directly into Belinda's
room and on the west into a room
which opened into Mary's ; that be ate
a large portion of the time at her table.
that the third woman lived In a house
on an adjoining lot; that defendant
was frequently there: that Marr has
six children the youngest two or three
years old, and Belinda three the
youngest two or tnree years oia ; that
Annie has three cnlldren ages between
five ana eight years ; that theso child-
ren all bear the name of Musser and
have addressed him as father, and that
all three of the women are known and
reputed tn the family to be de
fendant's wives. It Is undeniable
In review of the evidence that
defeudant lived a large portion of the
time chanted in the indictment in the
same house with two of tae women
and all the time In a house adjoiningthe other woman at whose bouse he
was frequently. What relationshipdid he bear to these women with
whom he was living. Was it the re-

lationship of father and daughter,brother and sister, employer and em
ployee, master aud servant. Neither
of these questions can be answered In
the affirmative in the light of the evi-
dence. The evldeuoe points to but
one relationship and that is matrimon-
ial husband and wife; the evidence
can be reconciled on no other hypothe-
sis. To consider a portion Of the evi-
dence apart from the rest Is not the
right way to determine Its sufficiency
a portion may not; establish the dis-
puted fact but all together may proveit beyond a reasonable doubt. A por-
tion of a physical structure does not
prove its existence but when all the
parts are taken toeether there can oe
no room to doubt its existence. 'When
ail the evidence In this case ,1s so
considered we are of the opinion that
It sufficiently appears that defendant
during the time mentioned in the

living with at least two
of the women named, lu the apparentrelation of marriage that by his lan-
guage and conduct and appearancesand . expressions - for which be. was
responsible - be held out to thfttwnrM
that relatlonshlp-th- at he was llfiaff
with-the- m la the habit &u,d repute oi
nwrwKvt vr are- - ortne opinion tnat
H??u!ienat wt ufflcleat t author
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TKURITORIAL SUPREME
COURT DPXISIOXS.

OPINIONS IX THE CANNON" AND Ml'i-6E-

CASKS.

JTDGK8 ZANK AND UORKMAN Al'URM
THE FOKMblt DECISIONS J I'D Ok.

PaWEKS DISSENTS ENTIRELY J N TUT.

Ml'jSICl: CvSKA.ND OBJECTS iU SUJli.
OF THIS MliTllODS, ALT AOliKES AS

TO TAB KESULT IN TUB CANNON
CASS.

As announced oq Saturday, after a

long delay which au expectaut audicucc
attributed to want of harmony between
the Judges, at 4 p.ia., Chief Justice
Zane aud Associate Justices Boremau
aud cutered the court room.
Juue Boreinaa proceeded .to read the

fobowiug
opixiojt:

a f7i Supreme Court of lhi Territory
of Ucun.

JUNK TERM,

Tub UNITED &TATK ov America,
Kespoudcnt,

vs.
Angl's M. Canon, Appellant.

B)remaa, Justice, delivered the

opinion ol the. Court.
Uu the 7ta day of February, the

difeuuaut, Auus M. Cauuou, was
ia uio luird District Court loi

- Ine v.nuio of unlawful oouaoltation.
Alter liUi and a verdict ot guilty, ue
uiade uis motion for a uew trial, wqicu
was overruled, ttuU thereupon, ou Uc
7u a) of Maj, lSO, lie Was senteuceo
f the yeutteuinuy lor six montns uud
t j way a hue ol Prow the oidei
o.ei. u.ig tQe ujOCIou lor aue.vtrial.

..liuai Judgment the cH-- i-and tioui me
aJa.t bar appealed to this . iourt.

Tae oody ol tae iud.ctiueut reads

x'uo grand jurors of the Laited
Sta.es o; Americ .within and lor the
L.-tn- et aforesaid, in the territory
aiotesaid, ociug ouly empaneled au,i
,,v,)iM, on their oalus do Had a ad pre- -

at that Angus M. Cauuou, late of
i.. ,uv t, la me Tcriktory aforesaid,

of Juue, u fu-Tro- i
to-.v- u: 011 tue llrst day

ujr l.orl one taausand etgm
hiu lica and etguty-i.vo- , aud on diveis

aud cuilUDiioUslj oetweeuu .1 uaf3
tae said iiit day of Juue, A. D , '..!,

01 Jk'coruary, A. U..a j Lie drat nay salt Lase ami01153.) at tue County
1' rr.tory oi Utah, dm unlaw
fil. conabit wita more than ou.

.vjututo wit; oue Amanda Cau;u..
aid one Clara C. Mason, sometimes
KlHiv.i as Clara C. Cannon, against, i.K

ora, 01 tue statute of tau said L.ii:.-;- .

Stes iu sacu ca.ciaadcaud provided,
aad Uigu.ty o;mej. 1 j.,uii-- t peace

t le Name."
claims that the uid'ct-m-u- ii ae appoilaat

is i.isulliJieu', aud L.iat u wa
to ad.uik evidcuce uuder it. 11

reiies up a two alleged delects 111 t,i
iadiCtiiieiU)

f.r-t-fa- a: it fails to allege or sho.v
tUi. ucKudaat a ;" '"

oaseu Upon lae tai. --

bcct.ouol
I a.- - aeiion is

"Ail Act to ameud Sucnua
1U ret.KeVlsed StatutesSJjJ oi tue

10 D,s.uy, aud tor otaer pur-pose,'- "

approved, Maren SI, 1S2, an J

CO.iiiuouly tuowu as tue f.daiunas
AoTi-laiT- - iiUac reierxed to provides
t iat '11 anv male person m a Termor;.
- ta'ad aeroatter coliaju wita

he siah sk.laore laau oao vNOiiiad,
eieeiucd guihy ol a lUUUeuieauor,

e"i:ae name Ani;us, is in 'his commu-

nity recognized as tuat of a Muale

pcsoa," tue defeudant Uimself, uovv-uv- er

u dug tue mot public cuaraeter
bcii'iu; tae name. Outside oi tuis
comai uiity it is well recognized a a
aia'ie appellative.r ie word person .embraces ail man;
kind, aud mautiud is divided into two
classes, one male and tue ocuer tenia, e.

this crime canmatTuo statute says
be cj u.uitoed ouiy oy tue olem r, 01

male aud vva.iupoujae c, ass tue
me.uoers ot tue otuerclass, tilateiUiie.
Wueu, taereiore, a ia tae case under
CausideratioQ, tae speciflc crime -c

have rceu commatt-- iij.1 ed to
tj'y ,'jnie person. upou aud witu

female ciass, tin-i-- a

tuose of the
aral and inevitaoie coaciui ,a

wjj.il seem to oe tuat tue same pels on

committing tue ofljae oeioned Vy
Class, i'ne la.v wouldo.a.i tae male,

and Its stateiueut lu tue
v,r --m'ue Luis,
1 idU.meht would De imaes.sary . Crim.
x'i-hc- Act 1W. li-v'- s of Ltall,
P'":. Kraod jury could uot have iu-t-a-

temale uuder stic i aI .0 induct a
aiit- - l'j iiiVe doui so would Ua-.-

i' "a not oaiy iire)faiar, bat iu vioia-t.o- u

court caunotot taeir i. i'i-- -
of eVldeaOe assumeajsen-- ela ta- - co.umitted sj roa.

luAw taj .aai jury
adyaajpeii.nued so vam a vV orK.

An sumptions are lu t vor of tue
ol tue prooecdius.-feO- ple

regularitydan.--, 1; Oal. 27i; 1 Wuart Cr. Law
4 7ia: i ttass. oa cri.iiea p. '3- -. ,

t uot tue c-- 3 ot u iudlctment
Oiflreut classes orwuero taere are

ci.m.uic tueoeisous wuocau
Suiu. laatwastue pecunar ltu e

oi tuueaseof tue 1'copU v. Alieu (5

Ueuio T) clutd by the defense, la sUou

a case u woaid oe Clearly ueceSsary to
auriso tae deleortaut Oy tae ladiCL-ia- at

o lae c.M ue was caare.l o4

Deio.Kiug to, lor tue reason mat Here
were t.vo classes. Iu tae case belore
us, uo.vever, taere could no uo uoun-- .

taeie out one cla-- s.

in a. miud, a
ot tue Feopie vs. AueaUjt iu tao case
or aervaut, was uot sonao tuie, Ciei-K-

,

inaca a descr.ptioaof tue pers ju as u
Wij au eic-me- lu the descnp Jou ol
ue oamso itself. It was a case 01

emaoiXiemeut, wuero th.J money had
to oe received by uim as tue CJers or
a rvaat, aiii iutue course ot nU

jy.ueut as sucu. lu the case at bar,
uo .fever, tae word -- male ' cau uaraiy
oe- - Datd to be aa ciemeut tu tne de-- s

ripiioa of tne ofleuse, it b aimply a
of tricclas of the oil ju-- d

i l'ais neslguatiou of tae deiend-aat'coul- d

iu uo way aid iu estatMisaiug
I'aat was iisd by t:ien , i i.--

name, waich upon arraignment he ad- -
to oe correct.

, iasomeot tue States, such as New
'Voce, Massacuusetts, Peoasylvaa:a,
etc t ie statutes anaiust rape say, tuat:

VVuosever ravishes aad carnally
Kn .vs a female," etc., (Mass. S:at ,

1371, cdap. 53;) or: "Every persou
wao shall have carnal knowleuge of

uv womaa," etc.,) 2 N . if. Hev-- Mai.
IWJ, sec. U,) U guilty of rape." Tae
words "ajaie person" do not appear la
tue statute, jet it is a weli-iiaow- u fact
tuat uo one out a "male person" could
be l i iicied lor suctnm o3eu.se. In a
prosecution u ider sucu a statute, t:ie
Courtis rcqa.red to prMuaae, from tue
v,.rv nature of tae offense Itself, uot
only that tha defendant aamed t ierin
was a ' ina-- e persou," Out it would of
uecessity uave to uo one remove iar-- t

u-r-, aal presume the words to be in
the 'statute, that is, that the statute,
altaouih It did uot say o, m jaat to ap-p,- y

to "maie persois" aloae. Ilo.v
ruaca trougjr is tae case before us
wuere the statute is express and

uas to pr.aume only as to tae
in.liCtmeut. e luiui it is a octucu
ireueral doctrine tuat in rape cases,
even under tne strict rules ot the com-iuo- q

lav, it is to aver, in
tae jadictmeuiyi.he aex of the defend-
ant. y

1 Whart. Cr. L., sec. 1154.
2 Bisaop's Cr. Froc, sec. 001 (Ed.

of 1S16 )

People vs. Colton, 2 Utah, 457.

In the cases like the oue under
It is generally necessary to

aver tho sex in the in Hutment
Bishop St. Crimes, sees. 70U,

7OJ-0-- 7.

A case mere referred to was where
the Indictment cnarzed "that Daniel
M ;Leod aud Deiany Vaters4 atiis Laay
Wa.ers, did live together in a
gtate oi adultery and fornication."
Tne name Daulel is a well known male
appellation, but "Deiany" or "Lany"
would seem to be as well salted to
male as to Xeioil persons. Yettnthu
case.' the Court held that It was- not
necessary lo the indictment to state
the sex. McLeodvs. theState,35 Ala.

The same rule that would apply to
rape, adultery, and lascivious cohabi-

tation cases, would' apply to ?f

classes ot cases, in regard to other
words. For example, the statutes
Maiust murder say that murder Is the
unlawful killing; of a tinman being with
malice aforethought. Yet In an indict-D&e- nt

lot murder it Is not deemed
necessary to allege that the vlotlm was

hvmai being, n Oot.607. In every
such case it is conclusively presumed
that the deceased was a human being,

it rttrt i awcinria tt t&t aordtr

are Ol liuioptulon t.e l in. exception
is-n- well tali, it l'.i-a- Hi l'liose de-

claring principles ci ! tw Included lu
the charge, l ee Court Mated nuch
principles in It own language iu tho
charge au.l that wi.s sulliei"i;t.

The piaeiMi n le.-Li.i- rai.-i- .t by the
exceptions to t ie ru.tim ol live Court
below lu this cise i.i i . tu-e.i- to sus-
tain objections to tue indictment were
considered lii tne c:w ot the United
States vs. Cauuou, and decided at the
present t.-r- We are catUtled with
the conclusions i ached in that case.
And hold that the trial Ceurt commit-
ted no error in overruliti'; such objec-
tions. Witlio it dlrectiiisc attention
further to the exceptions taken by de-

fendant, and alter a cireful considera-
tion of the whole case we are of the
opinion they are no; well taken, and
that the Judgment of tire Court below
should be attl ,n 1. It is s, ordered.

Boremau, J., concurs.
Powers, J , c in. 'ins in 4hat portion

ot the op lit ton con - ti n iim the Ed nunds
Act, but dts-e- nt s 1 ro n tiie conclusion
of the Court alii; in.ie: in.- Ju.ginrutofthe Court belo.y, aud ii.es tus reasons
therefor.

Associate J ustice Po wers then pro-
ceeded to road t ie dis-cntin- z oplulpn,
which will be toand oa the fourth page
of this Issue.

BY TELEGRAPH.
rikU Wtsfl.iiN UNION Tttl.i 'UAril LIVE.

A 31 E It X C A IV .

LATUf ov i.k;utixu
More Lynching.

Gainesvilll-- , Texas, 2'.). Yesterday
the lyi.culngs oi tl.ct.o. e thio.es was
reported iu addition t tne recent re-

port that lift, en men had been hanged
lu two we.'Ks. lliloi is to substanl.ate
the last meat loued r. port resulted iu
positive pi oof ol the hanging a week
ago near Yatesiown, ot Frank Morgan,
Bill Williams an I u hoy name Moore.
Bill Widiaius va.-- , a laru.er living ntur
Mud Creek. He was suspected aud
persons detailed to Waicu him,
wheu It was learned mat Wil-
liams had unlawfully taeii
possession of anotaer uiien.Vs house.
Thirty-iw- o determined iheu visited
his house and arrested him. Williams
bade his fimily an affectionate tare-we- ll

and told thvia that it he did uot
return lu two d;ns they lu.giu kuow lie
was dead. WuUatns was then led
several miles a way Into some woods
where they were met by another party
having In charge Frank Mo gau and
the boy Moore. By unauiuious vote
the meu decided to nilnx Williams aud
Morgan. Some contended tnat by
reason of the boy's youth li was
best to turn him loose with
moderate punishment, but It was fin-

ally decided as there were great pro-
babilities of his becoa.lug a trouble-
some criminal, it was better that ho
should die. Accordingly all ihree were
stiun: up on one lnno. Atter the men
were dead they were all cut down and
buried together. 'I'ne posse theu
btartcd on a mau inur. up lac Wachita
river and reports ca tie back that they
had captured ahd hneued nine mora
thus making a total ot 12. The latter
reports however lack c ouilrm itlou.

Bound Kamifl I lie World.
Newton'. Conn , 20 Tb nerr

schooner-yach- t Urtinlitldc, Di toua
owned by John .1. I'nelps, of Rnijle-woo- d,

N. J., son of IV in. Walter Pheips,will sail iroui New London to-da- y for
a trip around the world. Besides the
owner, live o'her gentlemen of the
class of 1883. Yale College, will make
the trip.

FOR E IG..
ri;.ST TIIASv VTL43TIC iff 18-V-JL

14 111,11.

One Million I'minils Sclinl by
KiHkla.

Bombay, 2', It Is reported from
Cabul that Isa Khan supported by
Russian allies has risen auainst Ab-

dullah Khan. Isa Khan marched upon
Khatulbtd aad teiz d treasure there
valued at a million pounds sterling,
helonirins to the Ameer of Afghanistan..
Political difiljuit ies in Kashuarla are
becomintr serious a ; I a reinforcement
of troops is iio n northward.

Anclo-Ger- m n Alliance.
London", 29 The Berlin Past fn are

article supposed tohae been tospircd
by Bismarck, hints at a desire- - u thi?

part of Oennauy for au alliance with,
England. The 'Arro Vrcmya of St.
Petersburg says: Russia ought not t

that Salisbury and Randolph.Churchill have al ivavs been anxious to.
form an Anglo-Germa- n alliance agalosa
Russia.

Paris, fr'V The Mmiortal Dpldmati- -
reports that Salisbury will Lave aa

tervlew with Bismarck la August.
lr.a"-es- a wf the Plasue.

Madrid. 25). The oflleial cholera re-

ports for Sundav are as follows: Cas-iell- on

De La Plana (cify), new cases
tt, deaths none; Province, new cases
143, deaths li; Valencia City, new-case-

83. deaths ft,"); I'riTvlnce, NW new
cases, 293 deaths; Alicante Citv, 10
new cases, :i death; Provluc1, 13& uew
cases, Gl deaths; Satscossa, uew cas- - S
J9, deaths0; Toledo City, new cast-si-,

deaths 2; Provluce, new ease-S- i. tlea'hs
18; Aranje. new .as's 40. deaths 13;
Oleu Paatalos, new cas. VI. dcalhs3;
Madrid, new cases 3, deaths I.

Genoa Oalviz, director of Toledo,
military academy, has died of choiera.

Orders ('wiititeruiHtMieil.
Cahio,29 Orders to the camel eorpwto embark have beeu rescinded,, It Is.

reported that the Kovcruiueua medi-
tates reoccupyiug Dongola.

HOME MADE GOODS.
Men's Summ.-- r Suitings, Ray1

Tweeds, Jeans, Flannels, Scs,Stockings, etc , wholesale att retail.
JOU.V C Ct'TLEIt & isO..

Agents Provo Wuoten Mills,
N. 65 Eat Temple St., South Store,

Hooper 4 Eldredge Block.

AMUSEMENTS.

WALKER OFELV ME.
IST IOCIl 1VZGHTN

AE.
SATURDAY Jl AT IN EE.

'C0MMC5Cr50

Wednesday, July 1st, '85,
f7Mn which occasion, the Eminent

Tragedian.

FreienctTfarue!
Supported by an especially selected com.

pany ef Metrot olit m Artists, will
appear in the following

repertoire :

WEDNESDAY, JULT 1

7'ixi.Ori3xrixriaffr
Or, the Rouiau Father.

THURSDAY, JULY J.
Grand Shakcsprrean Double Pill,

THE MERCHANT OF VENICE
AKD

CATHERINE AND PETRUCHIO.
FKIDA?. JCL.T S,

T DAMON AND PYTHIAS.

SATURDAY, JULY SlATIJfKE.
INOOMAH, THK BARBARIAN..

SATURDAY MOUT. JULY. 4,

It I CHAR l Ml.
1 sfiT TJie sale of Reserved Seat wMi com-
mence t Box OJttce, oa Juouday, June Sdth.
V citrS charge.

so oy them because they had beeu putout of the way by the procurement of
the defendant. The defendant's coun-
sel objected to tul language, and the
Court said there was no evidence that
defendant had put them out of the way,and the Assistant District Attorney
made uo further remarks on the point.Tne bill of exceptions also shows that
tae samu attorney lu his argumentstated than an outsider had made sig-nals to the Jury during the trial, and
the Court checked him, ud he said
nothing further with respect to it. The
remarks were maicte is the heat of ar-
gument, and the Attorney did not per-
sist, but ceased as soon as bis atten-
tion was called to the impropriety.The Court charged the Jnry that in
considering the verdict they should
not go 'outside of the evidence and take
Into consideration facts not lu evi-
dence, that they should consider only
evideuce, aud consider it fairly, lu
support of this assignment of error
counsel for defendant cite a number of
authorities. Iu some of them the trial
Court had permitted the prosecuting
attorney to continue over the objectlou
of defeudant. In other cases the re-
marks of the States attorney was In
violation of a statute forbidding com-
ment on tne fact that defendant had
not teslided when the law permittedmm to do so. In each of the cases
cited thero had been au aggravatedbreach. of professional duty aud obli-
gation to the lujury ot the defendant.
Iu view of the circumstances attend-
ing the statements of the Assistant
District Attorney, and of the fact that
he ceased further remarks as soon as
his atteutiou was called to the impro-
priety, aud of the charxe of the Court,
v.ud of the authorities; we are of the
opinion that this exception is not well
taken.

Tne indictment charges that the de-
feudant unlawfully cohabited with the
women therein named, between the 1st
day of May, l&ii, aud the 1st day of
April, 1883. Aud the defendant Insists
that it was error to admit evidence of
defendant's conduct and of his rela-
tionship to tenj before the day first
mentioned. The offense of the
defendaut , consisted iu dwellingwith the womeu iu the habit and re-
pute ot marriage, holding that relation-
ship out to the world by his languageaud conduct or by expressions and
conduct for which be was responsible;taat he lived in the house with two of
them during the time mentloued, theie
is uo room for controversy. Aud the
question is, what relationship existed
betweeu the defendant and these
womenr Was defeudant there as a
guest? As a boarder? Was he the
proprietor of the house and the womeu
lu his employ as servants, chamber-
maids or cooks? Were they his sis-
ters?, Was any oue of them his mother?
Or were they there as his wives? Does
not his conduct before the offense
charged throw light upon the inquiry?
Evidence ot the feelings and intent of
the defendaut with respect to the crime
and towards the injored party is com-
petent in cases ot murder and other
crimes which may be committed by a
single act. It would appear to be more
pertinent when the offense consists of
a succession of acts and expressions
extending through a considerable pe-
riod and indicating the relation of mar-
riage. That relation is usually pre-
ceded and attended by affections aud
feelings peculiar to it, and more per-manent in their character, and they
give rise to conduct indicating their
existence, and thereby Indicating mar-
riage. Evidence that (defendaut had
married the women had been living
with them as his wives before the of-

fense, adds weight to the circum-
stances pointing to unlawful cohabita-
tion during the time the offense is
charged.It is lurtber Insisted that the Court
erred iu admitting evidence tending to
show marriage to tne women named
before the law which the deieudant is
charged with violating took effect, and
that the Court erred in refusing to
charge the Jury that the law presumedthe defendant ceased to cohabit with
his wives when' tne law took effect.
The Court did charge that the law presumed the defendant Innocent till
proved guilty beyond reasonable doubt

Innocent both before and after the
law was in force before and at tne
time af the offense charged.It a lawful relationship is former,
and its continuance is made unlawful,
the law presumes the partiesthereto intend to obey the law
aud that they terminate or changetue relationship so as to make it con-
form to an innocent intent, tn such a
case it is necessary that the lawful in-
tent should be changed to an unlawful
one, or that the relatlou should be
changed to a lawful one that Is to say
made to conform to the law the law
presumes change of conduct rather
than change of a lawful intent to au
uuiawful one. But if the relationshipwas unlawful in its inception and the
intention was uuiawful then it would
oe neceesary to presume a change of
ooth Intention and relationship. If the
relationship was unlawful ia the be-

ginning, aad the lntest was also, and
the name of the offense is simplycnamted or punishment Is simply im-
posed on that which was unlawful be-
fore, the presumption remains the same
as though no change had been made iu
the law. In either case the law pre-
sumes innocence till guilt ts proven. A
disposition and Intention to violate the
law in entering Into the relationshipwith these women oeing shown, it af-
fords au iuferenee of some effect upontue man when considered with the
other evidence at the time ot the
offense charged. The inference aicainst
tne defendaut from his uiairlage to
thee women before the law went In-
to force with the Inferences from his
own conduct towards them and the
circumstances within the time limited
In the Indictment strengthens the latter.
In determining bow this man lived be-
tween the dates named the publicwould take into view his Inclination
aud disposition to cohabit with the
women- - as shown by his conduct and
example before the law took effect,
aud In that way contributes. to the ex-

ample which injures society. The com-
mon law has been in force iu this Ter-
ritory more than a generation. And an
Act of Congress against bigamy more
than twenty-tw- o years. None of the
conduct or circumstance In. evidence
extend back so far. Tbev tended to
prove a relationship uuiawful In Its in-

ception. We are of the opinion that
there was no error la admitting evi-
deuce for the purpose ol showing mar-
riage between the defendant and the
women named, before the law took
effect or showing that be cohabited
with them as his wives before that
time.

Thayer vs. Thayer, 101 Mass. 111.
Exceptions were also taken to the

charge ot the Court to the jury and to
the refusal of requests to charge bv the
defendant. The entire charge of the.
Court, as given to the jury Is set out la-
the bill of exceptions.. Xt contains a
description pf tne offense and the pleaof the defendant, and charges them
that the law presumes the defendant
innocent till proven guilty beyond a rea-
sonable doubt; that If the jury believe
bevond a reasonable doubt that at the
county and between the dates men
tioned in tne indictment, tae defendant
lived with the women therein named,or with any two Qt them as his wives
in the habit and repute of m&rrlago,
they should find him guilty : that it was '

not essential that sexual latrcourse
should be shown or a marriage cele-
brated; that the Jury Were the sole
judges of the credibility oi the witnes
ses, oi tne weight oi tne evidence ot
the facts that in lodging of their credi-
bility the jury might take into consid-
eration the deportment of the witnes-
ses on the stand, their apparent frank-
ness and candor, or the want thereof,
appearing from the evidencethe rea-
sonableness of their, statements and
any fact appearing In evidence affect-
ing their credibility! that in weighing
the evidence the jury should consider
it altogether and should consider only
evidence, that they should not go out-
side of itt that tney should consider it
fairly and candidly and reach snch rea-
sonable conclusions as they mlgtt be
able. The Jury found the defendant
guilty as charged. .

The prosecution asked no instruc-
tions and the defendant asked twenty-fiv- e

all ot which were refused exceptso far as their principles were .con-
tained In the charre riven.

In the case of the Indianapolis, etc., 4
n. rt. isu., vs. uorsi iw, u. . i, the
Court said i "It is the settled law is
this court that U the charge yrrsfe tythe Court below covers the entire case
and submits U properly t the tury,
such Catvrt may refuse to Instruct f r-f-he;

It may ose it own language,
and present the ease in Its own way,"
The charge of the trial court & JiMem eovars the entire cee kma is plain.
In the esse lt cltd tie Court air

--aut, in tue Indictment, by tne words,
"male person." rue iact, nowever,
that he is a "male person" does appear
irom the Indictment, taking It alto-'etn- er.

luciu iiuj tae context, the na-

ture of the ofl use and the reeoguized
tixilicatiou oi tue name-- to main per-
son.

o.cond It Is claimed thatthe lndict-m-.'i- it

m not auegiusf that
t ie defendant put fortn any pretense of
uirii.-i- relation to the woman meu-.lo.ie.- J.

I ue tippeiiant holds that the
court lias do risrht to Interpolate words
into tue statute w hicii the la
,.o ver never itit.'U.led ) be there. Tnat
;i opo-ltio- u as affeneral rule is un-- I

.uotedly true. But iu tue case iu
i.iud lliere is no interpolation. The
lue-tio- u is on the indictment, aud it

-- uovvs no interpolation, b'utif it exists
,t is m tue l .U rpretattou of the words

-e I in uie s' t; ute and in the indlct- -

.:l;nt. it IS that if
l ie co lit con -- trues the third sec-iio- il

"to-n-- -- eeeiu d its ijeiuj contlued
'o miii'iuioaid. co'ia.jiiioa it is wrong;
but Lii io ii it is ri iLit, ta.-- u the indict -

. is in n t alleging tnat
lef. nu.iui co i.i iiaed with these women
(i icicci. S it:r as t:ie o!ije,.;iioa to the
.ii.. i.-- uvol jc c.s, n is not a niiestlou as
;. e t -r it d.f jct'.ve ii some .-'

c be adopted, but
. .i :. i u IS deti-ciiv- .11 law, without
i..y eo i. i oa... I; tt be assumed, that
,,e wo.d , "as wives," according

: t 3.ij,c-"io- .i i n ou.-- of the briefs of
tii, i . j. u, .vere j. l.-- in the indlct- -

.ou..t tne all. ged delect be
cared ; i.sietiy the same objection
vV J 1 i i rise as uo'v arist s without the

, Oi. i.i-is- Wol'tis. iiiO tlUes- -

f.ou .' ii i s. : i . t remain, wiiat is the
oi tUe .vor.ls "to live ir dweit

oe. i :r a- - uasoaud aud wite?" Tne
trouble, therefore, would uot be ended

I tae ot appellant Were
complied wun. Tae addition of uch
wor-i- s to tuat a rea ly ia the Indlct-iieu- ',

i oierc .taut.jloy, aud
.von; the appellant no inlor-tijv'.- o)

a- - to the cnaiacter of the
j t'. -t hl.u is not found iu
tuc i i lut.ucut as it a j .v stau.l s. From
t ie p.nn.ioj tasieu afterwards in tue
oriels of tne app.;U.t:lt, aitnouga the
point is not ma le a cal .tst tiie ludict-
meut. u Is a p. a rent t .1 it appeiiaut
ddsru: hold that still ouic-- additions
s.iojid made to tne description ol
me oil a. lit the !;i ikt.neiit. liut as
s'.u.h ; n iic.i.a. ny wo.:H not be

wen in a u.'urdercase, we do
n t t .ink it would be quired lu a
ct- - of .iiis.jeiuoaiior. If. Is never uec-- e

to d..r-i;- in an fadlctmont all
the iacts wnicu the prosecution expect
to prove, in order to lUa'.te out a case,
nor .s tiie defeudant ever entitled to
t!iem. 11?; is entitled to a plain anil
:om. sta' e.n tit or description of tae

Ovlease charged a linst hiin, iu order
to .; .ia d. d to make ils proper de-i.-ri- se

and to i i;a lie htm topiead acon-vieiio- -i

t u r. ii a ! r in bar'-o- f another
pro -- ec Ul o i tor tne same oiIeUs"e.

I i : tie c of penal statutes
cdie iKi-- c : i t.-- ., a to put su :h a cou-structi-

n.io.i t:io language a3 would
in-lti- dj t'ij t luoeent as well as tae
iiii.tr'. Taees iito be g tiai tied agai nst
m ist be kepi; iu vie .v. Com. vs. Stout,
7 B. Mon. 24a.

w e wui uot likely tro astray If, with
tUis rule at ways oefore us. w : keep in
leineiabrauee tnat oluer ia I - ible
rut , uu.neiy, t :at tue Intention ot '.he
Legislature inns!; be sou'.U aud fol-

io.Veil, tsc-.;p- til it the construction
uast hoc bj repagtiiiil to tau clear

m aniuof the words ti'-e- d.

Vitu tnese rules to ijutde, the Ci3es
cited ny Mppiita.it under inis seeoa-.-
tieaOin? tire cieariy uot lncou?lstent
witiioar views ot tue proper construc-
tion to be put tipou lae tatute under
consideration. Tae ouly object of tnose
references is to sao .v that the indiot-t- u

at s loaid have ad tied the words "as
wives" u ta: word "cohabit," au.l
this we have saovu svould have availed
notda.

T.i.- - fileiisc With which t!io defeud-
ant .i e a ired is purely statutory, and
f, i - a new off mse i i o tr statutes, ft
is a general rule, Weil settled, that In
an iu ! cl aetic for an o3eusc created
oy st irate, i, is sum dent to describe
the oSjjsj ia the language of the stat-
ute :

People vs. Ooiton 'i Utah.
Pco vs. Cw:ti i Si tlal. 191.
Lodauo vs. .State 2 Ala Cl.

v- -. xiurray A. West C. B.
01-5- C 1. ur a. t case.

fe pie vs. jto, Hi Cal. 103.
Tne SdoreiiH Conrt of tue United

Srates fas iat waere a person Is in-
dicted for a purely statutory o.TeUse.tt
is rii-t-Tt in tne Indictment tocharge
tho defendant with a;ts comlug within
tue s ami rv descriptloir in the suh-un-- ;ii

words of tae statute without
i ut trier ex panaion.

U. S. vs. Snu.uons 90 U. S. 3.D.
Wuere a uevv offense uas beeu cre-

ated tiy !
- at. tt i without reference to

anything eise.it will be sufficient to es

the off eUsO in the ter ns of fie act.
I'eopie Stve-i- 14 Cal 2!).

People vs. Stiaber 02 Cal. 3i.
To tne general rule of describing

statutory ou" uses in the laHiruaga ol
lite -t ituto tnerc are txeepltous, the
priucipie ones !eing(l) when the stat-ute.mik- es

t:t tt au ctfiii-i- c which was
aa offcnue at t ie eommou law, aud (2)
w.teu t ie use is described lu tae
statute in term, too general. The
cases cited by the appeiiaut come with-
in t:ie one or the otaer of these excep-
tions. As we nave sao.vn a!)ver the
tii1:o :a.-..-t in tn ; present case would
rnve o en n i more certain aad plain
than it is eeen U the dednition of the
.v jr. I cohabit had been embraced there-
in, i'ii.- - word luis aa established mean-in- .'

a;. d tae 'n.'ietment gives such par-
ti, ulars of iime,p;ace atid names of Ujp
voiuen.as to luior.u defeudant Where'-

s:! ii.- Va-- Claimed with Having violated
tue i i v. I; ;ne case fails witulu either
of the exceptions to tlie irenerat rule aad
and Wotied lvq iire mare particularity,it has no:, o.-e- shown, it was the
duty ot tho appel ant to have done this

, State vs. Abbot, 31 N. II , 431.
1 Wnart. Crim. Law, Sec 3tU.

The aliened offense Is not claimed to
have noeu an oSeuse at c unmon law,
therefore it does not fall within the
first of tnese exeeuiions, and it does
u it lull w'.i.ii'oi tu second exception
unless the de crip? ion is languaze too
general to ive the defendaut iufor-tuatio- ri

to wnicu he Is entitled to en-
able him to prepare his defense or to
plead the judgment hereafter in bar of
another prosecution foi the same ,or

too general to guide the Court
iu passing sentence, if tne indictment
had charge I tao defendant with co-

habiting with more than one woman,"
without hieing the names o( the
women, wlth ot lime and place. It
would have been Insufficient iu not
giving particulars so as to enable de-
fendaut to make proper defease or to
plead the jHdmeut hereafter.

. Ia the exbositioa of a statute the
intention of the legislature U to be
sought and followed, unless by doingso tne construction to De given is re
pugnaat to the clear meaning of the
words, and if the meaning of the words
is plain and obvious the only safe
coarse la to suppose tae legislature in-
tended those, things which th words
denote, rayior vs Leonl. 20 Mich. 153
If rhe language U clear, It is coucluslre
and the words must not be narrowed
dpwa (9 tav tl'iastta 9t wfcat ta Uj

9th, lith, 18th and '21st have direct
reference to sexual intercourse aud
are wholly outside of the case and uot
applicable.

l'ae 13th is misleading It has refer-
ence to fathers now being compelled
to break off ail communications with
tae mothers and the children. It would
indirectly lead tne jury to believe that
the acts ot the defendaut in reirard to
the women were perfectly justifiable.

No. 14, 15, 16 aud 17, have reference
to tae evidence of the relationship ex-

isting between the defeudant and the
women at aDd prior to the passage of
tne Edmunds Act, and indirectly
raise the question as to the compet-
ency of such evidence.

In California a man was being tried
for the alleged murder of hU wife.
A witness upon being questioned, said
that about a month, before the homicide
tne deceased wife came to her house
greatly excited, aDd atter she came, the
defendaut in the case had been heard
swearing and breaking doors, windows
and other things iu his own house aud
that this was sOiun on for sometime.
The defense objected to the testimony
on, it was admitted, the court holding
the admission proper, and that these
circumstances occurring some time
before the homicide, were proper for
the consideration ot the jury. That
these facts tended to show the feeling
ol tne deieudant toward his wife ami
nis treatment of her although tnis was
before the homicide, aud in some de- -

giee they tended to secure a motive
for laftiug the life of the wife. People
vs. KeruCl cal 244.

Tuc case of Badger vs. Badger re-

ferred to by the defense upon another
point,' recoxulzes, the doctrine that a
meritorious intefcourse in the begin-
ning Is presuudcU to continue unless
there be evidence of a cnange. 85 N.Y
old. Haga-vs-. Ilaga 101 Mass. ill. The
principle of these cases applies to the
case under consideration.

The evideuce oi wuac occurred prior
to the date alleged In tae Indictment
and prior to thepassage of tae law, was
proper for tEfi consideration of tue
jury, aud the Jtyry were, notwithstand-
ing instructed that they must presume
the defendant to be lnuocent until tne
contrary be shown. If it is not proper
nor necessary (although it is some-
times done when no objection is of-

fered), to tell the jary specially that
they were at a particular time and be-
fore the time although in the indict-
ment to presume him innocent but
the instruction covers all time down to
tue closing of the case by verdict.
Such testimony could uot have mis-
led the Jury for they Hud the defend-
ant guilty as charged, and he is
charged with an offense Between cer-
tain dates. The instructions could
have done the defendaut no good, they
certainly did him no harm. It is no
doubt error to refuse to give an instruc-
tion asked and which is material and
has not been eiveD in or covered by
tne charge; but It is not error to refuse
Immaterial requests.

People vs. Klngfc27 Cal. 607.

People vs. Kelly, 23 Cal. 423.

People vs. Story, 30 Cal. 131.

People vs. Lachanais, 32 Cal. '433.
People vs. Ah Kong, 49 Cal. 0.

The. 10th instruction asked by de-
fense and refused has reference to
what ruie thelCourt should adopt in the
interpretation of the statute. It might
properly be addressed to the Court, but
it was a matter with which the jury bad
nothing to do.

The 12th instruction refused, had
reference to the legitmatislng of polyg-amo- ns

children - It was wholly irrel-
evant and immaterial.

The 22d, 23d and 24th instructions
refused, hare reference to the neces-
sity of showing marriage 9r marriage
ceremony. As we have already shown,
uo marriage is necessary to be shown
in this class of cases. The instiuc-tlon- s

were therefore irrelevant and im-
material.

The 20th refused instruction rela-
ting to tne holding out of Clara C. Can-
non as e is covered by tue "charge
given. In some of the instructions re-lus- ed

there may have been Isolated
senteuces that were proper, but we
think that in every such instance, it is
covered by the charge.

The next error assigned Is the giving
of the instructions by the court un-
touched in ihe charge

The Court gave the time within
which the offense was charged to have
oeen committed, and stated what the
offense was, and then detailed In gen-
eral terms classes of circumstances
which would, if proven, make oat such
a case as would authorize the jury to
find defendant - guilty. The court
charged upon the question the most
vitalIn the wholev-t- he question of sex-
ual , Intercourse and correctly no
charged, and the Court reminded the
jury of the presumed Innocence of the
defendant, and- - that they were the
judge of the credibility of the wit-
nesses, etc. We cannot see wherein
the Court has failed to cover the whole
case In the charger If there be any
errors at all, they are unimportant, aud
for such errors courts will not reverse.

Peopo ri. Varnlan, 63 Cal. 630.
The charge must be taken asa whole

and it It fairly and correctly presentsthe fair bearing upon the Issues, the
appellate court will not disturb the
judgment,

i People ti Hortade, 63 Cal. 288.

People rs. Welch, 49 cal. IT. ; :

It U on tbe defendant's motion lor
new trial urge d.taav the verdict should
havs Bsaa asl4 dtaaass aeoAo--

; 'XOST.' " V
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