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vs bertlebertie 2 vern said
itit is true infants are always

favored in this court there are
several things which belong to the
king as pater and fall under
the care and direction of this court
as charities infants idiots lunatics
etc 11

the supreme judicial court of
massachusetts well said in sohier
v mass gen hospital a3 bunh

it is deemed indispen-
sable that there should be a power
inthein the legislature to authorize the
sale of the estates of infants idiots
insane persons and persons not
known or not in being who cannot
act for themselves the best inter-
est of these persons and justice to
other persons often require that
such sales should be made it would
be attended with incalculable mis
chiefs lpinjuriesjuries and losses ifestates
in which persons are interested who
have not capacity to act for them-
selves or who cannot be certainly
ascertained or are not in being
could under no circumstances be
sold and perfect titles effected but
in such cases the legislature as
parens can disendisentangletang e and
unfetter the estates by authorizing
a saleode taking precaution that the
substantial rights of all parties are

and secured
these remarks in reference to in-

fants insane persons and persona
not known or not in being apply to
the beneficiaries of charities who
are often incapable of vindicating
their rights andaad justly look for pro
lection to the sovereign authority
acting as parens parnas they show
that this beneficent function has
not ceased to exist under the change
of government from a monarchy to
a republic but that it now resides
in the legislative department ready
to be called into exercise whenever
required for the purpose of justice
and right and is as clearly capable
of being exercised in cases of chari-
ties as in any other cases whatever

it is18 true that in some of the
states of the union in which chari-
ties are not favored gifts to unlaw-
ful or impracticable objects and
even gifts affected by merely tech-
nical difficulties are held to be void
and the property is allowed to revert
to the donor or his heirs or other
representatives but this is in cases
where such heirs or representatives
are at hand to claim the property
and are ascertainable it is difficult
to see how this could be done in a
case where it would be impossible
for any such claim to be made as
where the property has been the
resulting accumulation of ten thou-
sand petty contributions extending
through a long period of time nsfis isI1

the cawcase with all ecclesiasticiol1 and
community funds in suehsuch a
case the only course guthat could
be satisfactorily pursued would
be that pointed auoutt by wethe
general law of charities namely
for the government or the court of
chancery to asame the control of
the fund and devote it to the lawful
objects of charity most nearly cor-
responding to thosethore to which it was
originally destined it could nutnot be
returned to the donors nor distrib-
uted among the beneficiaries

the impracticability of pursuing

a different course however is not
the true ground of this rule of
charity law the true ground is
that the property given to a charity
bebecomesomes in a measure public
property only applicable as far as
may be it is true to the specific
purposes to which it is devoted but
within those limits consecrated to
the public use and become part of
the public resources for promoting
the happiness and well being of the
people of the state hence when
such property ceases to have any
other owner by the failure of the
trustees by forfeiture for illegal
application or for any other cause
the ownership naturally and neces-
sarily falls upon the soyesovereignreign power
of the state and thereupon the court
of chancery in the exercise of its or-
dinary jurisdiction will appoint a
new trustee to take the place of the
trustees that have failed or that
have been set aside and will give
directions for the further manage-
ment and administration of the
property or itif the case is beyond
the ordinary jurisdiction of the
court the legislature may I1interposeriterpose
and make such disposition of the
matter as will accord with the
purpurposesoses of justice and right thefundsfunds are not lost to the public as
charity funds they are not lost to
the general objects or class ofor objects
which they were intended to bub
serve or effect the state by its
legislature or itseitsjudiciaryud interposes
to preserve them from dissipation
and destruction anoana to set them up
on a nownew basis of usefulness directed
to lawful ends coincident as far as
maymaj be with the objects originally
proposed

the interposition of the legislature
in such casescapes is18 exemplified by the
case of the town of gawltpawlet v
darkclark al 9 cranch 2912 which
arose in Ververmontwout in the town
charter granted in the name of the
king in 1761 one entire share of the
town lands was granted as a glebe
for the church of england as by
law establishedshed 11 there was no
episcopal church in the town until
1802 in that year one was organ-
ized and its parson laid claim to the
glebe lands and leased them to
darkclark and others of course this
church had never been connected
with the church of england as by
law established and the
tion of such a church in 1802 was
impossible and would have been
contrary to the public policy of the
state meantime in 1794 the legis-
lature had granted the glebe lands
to the several towns to be rented by
ththe selectmen for the sole use and
support of public worship without
restriction as to sect or denomina-
tion this law was subsequently re-
pealedpealeddandand in 18061805 the legislature
passed another act granting the
glebe lands to the respective towns
to apply the rents to the use 0off
schools therein this was held tot 0
be a valid disimidispositiontion mr justice
story in the course of an elaborate
opinion amongst other things
showed that a mere voluntary so-
ciety of episcopaliansEpiscopal ians within a
town could no more entitle them-
selves on account of their religious
tenets to the glebe than any
other society worshiping therein

the glebe he said remained as
an and the state
which succeeded to the rights of the
crown might with the assent of
thebhe town alien or eneencumberumber it or
might erect an episcopal church
therein etc by the revolution
the state of vermont succeeded to
all the rights of the crown as to the

as well as the ap-
propriated glebes 11f appp
again without the authority of
the state however they the towns
could not apply the lands to other
uses than public worship and in
this respect the statute of 1805 con-
ferred a new right which the towns
might or mightfaight not exercise at their
own pleasure p

corningcoming to the case before us
we have no doubt that the gen-
eral law of charities which we
have described is applicable there-
to it is true no formal declara-
tion has been made by congress
or the territorial legislature as
to what system of laws shall
prevail there but it is apparent
from the language of the organic
act which was passed september
9 1850 estat9 stat that it was
the intention of congress that the
system of common law and equity
which generally prevails in this
country should be operative in the

of utah except as it
might be altered by legislation
in the ath section of the act it
is declared that the supreme and
district courts of the territory

shall possess chachancery as well as
common law jurisdiction and the
whole phraseology of the act im-
plies the same thing the terri-
torial legislature in like manner
inn the first section of the act reg-
ulatingdilating procedure approved de-
cember 30 1852 declared that all
the courts of the territory should
have towlaw and equayefat jurisdiction in
civil cases 4 in view of these
significant provisions we infer that
the generalgeneral system of common lawjaw
and equity as it prevails in this
country is the basis of the laws
of the territory of utah we
may therefore assume that the
doctrine of charities is applicable
to the territory and that con
grossgress in the exercise of its plen-
ary legislative power over it was
entitled to carry out that law and
put it in force in its application
to the church of jesus christ of
latter day saints

indeed it is impliedly admitted
by the corporation itself in its an-
swer to tstep bill in this case that
the law of chacharitiesiriti es exisexiste in
utah for it expressly says thatkat
it was at the time of its crea-
tion ever since has been and
still is a corporation or associa-
tion

ass
for religious or charitable

uses and again it says
that prior to february it had as

such corporation as it lawfully might by
the powers granted to i4 blitsby its rateacts of in-
corporation0cwm tion acquired and heldeld from time
tot0 time to certain personal propertyro perty goods
and chattels all of which Fit had acquired
held and used solely and only for charitable
and religious purposes that on the
day of february A D 1888 it still holdheld and
owned certain personal propertypiovioperty goods
and chattels donated to it by the membersof said church and friends thereof solelyand only for use and distribution for char-itable and religious purposes anu that
on february john0ohn taylor who then
held all the personal property moneys


